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2ND MEETING OF THE HIGH-LEVEL GROUP FOR 
THE DIGITAL MARKETS ACT 

27 November 2023 – 09.00-14.00 

Berlaymont building – Jean Rey room 

Minutes [draft – confidential]

Welcome by the Commission

Roberto Viola, Director General of DG CNECT opened the meeting. He stressed that since the last meeting of the High-Level Group for the Digital Markets Act (“HLG”) the enforcement of the Digital Markets Act (“DMA”) by the Commission has intensified. He referred to the designation of six gatekeepers in early September 2023 and mentioned that three of them have filled legal actions before the CJEU against the respective designation decision. In that context, he pointed out that the DMA is an effective legal instrument. Then Roberto Viola referred briefly to both the ongoing rebuttal market investigations and the qualitative market investigation regarding iPadOS. 

Afterwards, Roberto Viola gave a general overview of the proposed agenda points. In that context, considering the value of the HLG, he stressed the importance to work in Sub-groups on two DMA provisions, namely Article 5(2) and Article 7. By referring to the proposed agenda point on AI, he highlighted the importance to keep into consideration the implications of the future AI Act for the DMA. Additionally, he mentioned the importance to discuss this topic in the HLG in order to benefit from the broad expertise and competences of the Members of the HLG. 
  

Adoption of the agenda and of the rules of procedure 

Both the agenda and the Rules of Procedure (“RoP”) have been adopted without further comments and amendments by the Members of the HLG. 


Latest on the implementation of the Digital Markets Act 

Rita Wezenbeek, Director F of DG CNECT, and Alberto Bacchiega, Director J of COMP, presented the latest on the implementation of the DMA by the Commission to the Members of the HLG. The Commission informed the Members of the HLG about both the gatekeeper designation decisions (including the respective twenty-two Core Platform Services) and the market investigations opened by the Commission. Here, the Commission outlined the timeline and procedures for both existing and potential new gatekeeper designations, along with the sequence of events for market investigations. Additionally, the Commission outlined the appeals by Apple, ByteDance and Meta against the designation decisions, and the appeal of Apple against the opening of a market investigation into the iMessage messaging service.  
During the Q&A some Members of the HLG intervened and raised questions on existing and potential designations and the appeals.
High Level Group Sub-groups  

Rita Wezenbeek informed the Members of the HLG about the possible intention of the Commission to set-up Sub-groups in relation to both Article 5(2) and Article 7 DMA. She stressed that the Commission sees a lot of added value in bringing together at a more strategic level the various perspectives of the Members of the HLG in the respective Sub-groups whilst clarifying that the Sub-Groups would not be responsible for the consultation of the day-to-day enforcement of the DMA. 
Based on the discussion notes shared with the Members of the HLG before the meeting, the Commission exchanged with the Members on a mandate to prepare Terms of References (“ToR”) for the proposed Sub-Groups. In doing so, initially, the Commission highlighted that it hopes to share the first draft of ToR´s before the end of this year with the aim to adopt these in the written procedure and subsequently discuss the relevant issues of common interest before 7 March 2024 when the designated gatekeepers have to comply with the obligations/prohibitions as set forth in the DMA. 
Afterwards the Members of the HLG welcomed and endorsed the proposal of the Commission to set-up two Subgroups in relation to h Article 5(2) and Article 7 DMA respectively. Furthermore, some Members of the HLG expressed their support for the set-up of further Sub-groups.
After the interventions by the Members of the HLG, the Commission made clear that the Members may nominate for the Sub-groups the same high-level representatives participating in the work of the HLG or other senior representatives with expertise in the specific questions identified on the basis of the respective ToR. The Commission also pointed out that experts (academics and scientists) could be invited to the Sub-Groups and mentioned that the Commission will reflect on the possibility of inviting stakeholders to the HLG. Finally, the Commission highlighted that it would take all comments and suggestions of the Members of the HLG into account in the preparatory works on the ToR which should concern the mandate, the composition, the functioning, the frequency of meetings etc.  

Artificial Intelligence 

The chair gave the floor to Alberto Bacchiega who made an introduction to this topic by relying on the discussion paper alongside with steering questions which was shared with the HLG before the meeting. The Members of the HLG had the chance to expose their initial views on the matter in a tour de table. 

The data protection community (EDPB and EDPS) reported on several complaints against OpenAI following which a ChatGPT Task Force was established. Additionally, the data protection community stressed that the process of developing and deploying generative AI includes multiple processes at various stages, giving rise to several areas of concern.[footnoteRef:2] It presented the Italian DPA investigation on ChatGPT. Additionally, it pointed at specific security challenges and various issues related to user information. Finally, the data protection community informed that there are contemplations with a view to issuing guidelines regarding the interaction between the GDPR and the DMA.  [2:  There are three initial areas of interest from the data protection perspective: the level of application (chat layer); the database used to train the model; and the so-called GPT layer, which is the most complex one. ] 


BEREC gathered data on the AI impact on telecoms, anticipating substantive effects in the short and medium term. Main risks identified have a privacy or cybersecurity angle. BEREC stressed that AI enablers play a crucial role as cloud infrastructure evolves, and it is essential to maintain a level playing field. Standardization is key in ensuring interoperability. BEREC further informed that it follows the Data Act and matters related to cloud and edge computing. It pleaded for the articulation of the AI Act with sectoral regulation. 

ERGA highlighted several areas of interest such as copyright infringements, protection of minors, disinformation in social media or the monitoring of electoral campaigns. It highlighted the transformations taking place in the media/journalistic area and the need to also coordinate with other instruments, such as the DSA. 

ECN stressed that AI could increase the level of market concentration. It highlighted that major incumbents are dominating the cloud markets and that some NCAs pursue sector inquiries in cloud services markets. The ECN stated that it is also taking a close look to the cooperation between incumbents and other innovative tech companies, respectively the level of influence/control which is exercised via cooperation arrangements. Killer acquisitions also remain a concern for the ECN. 

CPC launched informal contacts with AI companies. It identified possible issues related to misinformation, risks for consumer rights and mental health. CPC stressed that it considers that generative AI systems merit further investigation. CPC explained that the already existing EU legislative toolbox covers several instances of AI-related practices. Further it informed that there are new proposals and a fitness check which will ensure that the CPC benefits of future-proof instruments. Examples from the enforcement practice have also been given (HU investigation).  

The Commission concluded by identifying the widest interest for the matter and stated that AI is set to become a recuring toping on the HLG agenda, as the community further engages in this horizon scanning exercise aimed at fostering a joint approach with a view to AI. 


12:45-13.00 AOB

AOB points have not been discussed.

13:00-13:15 Closing remarks and next steps  


Olivier Guersent, Director General DG COMP, delivered the final remarks, underscoring the significance of maintaining confidentiality regarding the matters discussed and stressing the necessity of fostering trust within the community. Operationally, the Commission will progress with its efforts on subgroups, with the goal of making them operational 2024. 
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