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MpexXa OT He3aBUCUMU MNpPaBHU eKcnepTu
B EC B obniactTa Ha cBoboa4HOTO
ABMXXEeHUe Ha paboTHULUM N CIYXUTenu,
KoopAMHaUMAa Ha coumanHata CUTYPHOCT U
M3npauiaHe B paMKUTE Ha NpeaoCTaBdHe
Ha ycnyrun B EC
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NMpeamMmeT Ha A€UHOCT

(1) MNpepnoctaBssHe Ha NMpaBHa eKCrnepTn3a B
obnactnte Ha CAPC, CC n nanpauiaHe Ha
PAbOTHULN U CITYXUTENN

NMpaBHM AokNnaau
[lByMeceuyHn goknaamv ot HabnoaeHue
. Bbnpocu ad hoc and cpaBHUTENTHN OLLEHKMU
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NMpaBHM poknaam Ha MoveS

2023

2022

2020

2019

2019

2018
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2018

,Bpb3Kara Mexay periaMeHTUTe 30 KOopANHaLMS Ha
CUCTEMUTE 3a COLUM N CaAMOCTOSITE/THa aeToCT "aJ/lHa
CUrYPHOCT U [IupektuBarta 3a ripujaraHe Ha rnpaBarta Ha
rnauyneHTuTe rnpu TpaHcrpaHn4yHa MeanumHcka rnomouy"

‘CoymnasiHa curypHocT v laHb4yHO r1paBo B TPaHCrpaHU4YHU
ciydam”

'fIpaBHOTO MOJIOXKEHNE U MpaBaTa Ha YJ1€EHOBETE Ha
CEMENCTBATA Ha paboOTHULINTE U CITY)KNUTEJTUTE, KOUTO CE
asumxart B EC"

‘lpunaraHeTo Ha CUCTEMUTE 3a KOOpANHALMNS Ha
rpaBniata 3a CbBPEMEHHUTE POPMU HA CEMENCTBO"

‘llpnnaraHeTo Ha ripasusara 3a cBO60AHO ABUXEHNE HA
paboTHULNTE U CITYXXUTEJTUTE U 3@ KOOPANHALINS Ha
rnpaBnaarta 3a CUCTEMUTE Ha colnasiHa CUrypHocCT oT
HaunoHasiHute ceaunamiya” (2020)

‘KoopanHaumss Ha coymnasiHata CUrypHoCT M HETUTTUYHM
dopMu Ha HaeMaHe Ha pabota u caMoCTOSITE/THA 3aETOCT"

M . b Finded hv the

‘Hocne,amum N Bb3MOX>XXHU peLIeHNs B Cﬂy‘-lal/l Ha M3I7ﬂaLLlaHe
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NMpeaMeT Ha AE€UHOCT:

(2) Pa3snpocTpaHeHne Ha eKkcnepTunlaTta u
yBe/nimyaBaHe Ha 3HaHUSTA Ha CreunanncTuTe u
NpaBoMNpuUIOXUTennTe ypes:

HaumoHanHun cemmHapm
EneKTpoHHM 06CbXXaaHuNA

. CpeacrBa 3a nHdopMmupaHe m obwyBaHe
KBanudpukayuma Ha nepcoHana Ha EC
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CeMMHapum n eNneKTpPOHHMU
06CcbrXKaAaHuA

8 efHOAHEBHW ceMMUHapa roaunLiHo
« 3 eNeKTPOHHU 06CbXOaHUS

e YyacTHuuun: lNpeacraBnutenn Ha
KOMNEeTEHTHUTE BJ1ACTU N MHCTUTYLUN,
coumnanHuTe naptHbopu, HI1O, cbaunm,
aABOKaTU N aKageMU4yHU cneumannctu
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Monwa (Bapwaga)

Ntanna (TopuHO)

LLIBenuapusa (JlozaHa)
EcToHunsa (TanuH)
ABcTtpusa (3anubypr)

O6eanHeHO KpasicTBO
(HoTuHram)
MopTtyranuna (Konbpa)

Bvnrapua (Codpus)
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Aata (2023) TemMa

1. 24/04 KoopanHaumnda Ha coumanHarTa
CUIFYPHOCT U AUruTanusaums

2. 07/07 TpaHCcrpaHnMyHa MeguMuMHCKa NoMoLL

3 23/11 Ce30HHU paboTHUUM
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Bbnpocum Ha MHDOpMUpaHe n
KOHCYJITpaHe

« A—4 3a KOOpAMHALUMATA Ha coulmMasiHaTa
CUTCYPHOCT

* [1aHHM 33 pernaMmeHTauuaTa Ha KoopAanHaumaTa
Ha couuaaHaTa CUFYPHOCT
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Moving & working in
Europe

Working in another EU
country

EU social security
coordination

Network of legal
experts (MoveS)

>

Case law

A-Z on social security
coordination (FAQs)

Social Security Coordination
Regulations database

Network of experts on
statistics
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A-Z on social security
coordination (FAQs)

Select

The ‘A-Z of social security coordination (FAQs)’ is a facility setting
out the basic principles and frequently raised issues in field of social
security coordination.

You are invited to first read the introduction into the theory of social
security coordination and the coordination instruments of the European
Union.

You will then find more in-depth information structured in 70 keywords
Each keyword provides answers to specific guestions and includes
plenty of practical examples and links to further information sources to
guide you through this complex topic..

Some keywords provide you with specific definitions (e.g. self-employed
person, frontier worker), while others explain the legislative aspects of
certain procedures (e g cross-border medical care, posting of warkers)

You can use this tool to expand your own knowledge or to find the
answer to practical guestions. All you have to do i1s click on the relevant

keywords below in order to see more detailed information.

A H P

Access to social assistance and Harmonisation of social security  Paternity benefits

other benefits not covered by the

maternial scope of Regulation
883/2004
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Social Security Coordination Regulations database

(EC) Regulation
No 883/2004

(EC) Regulation

No 987/2009

(EC) Regulation 883/2004

TITLE 1: GENERAL PROVISIONS

Art. 1: Definitions

Art. 2° Persons covered

Art. 3 Matters covered

Art_4: Equality of treatment

Art.5: Equal treatment of benefits, income, facts

or events

Art. 6: Aggregation of periods

Art_7- Waiving of residence rules

=

rt_8: Relations between this Regulation and

other coordination instruments

Art.9: Declarations by the Member States on the

scope of this Regulation

Art.10: Prevention of overlapping of benefits

TITLE 2: DETERMINATION OF THE

LEGISLATION APPLICAEBLE

lq Deloitte
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(EC) Regulation

(EC) Regulation 883/2004: Art. 1

For the purposes of this Regulation:

‘activity as an employed person’ means any activity or equivalent
situation treated as such for the purposes of the social security
legislation of the Member State in which such activity or
equivalent situation exists;

‘activity as a self-employed person’ means any activity or
equivalent situation treated as such for the purposes of the
social security legislation of the Member State in which such

activity or equivalent situation exists;

‘insured person’, in relation to the social security branches
covered by Title Ill, Chapters 1 and 3, means any person
satisfying the conditions required under the legislation of the

Member State competent under Title Il to have the right to

(EC) Regulation
No 1408/71 No 574/72

-

Implementing Corresponding Administrative .
Articles of Reg. Articles of Reg. Commission Correeépondllgg CJEU
987/2009 1408/71 Decisions 2=t
Implementing articles (EC) Regulation 987/2009 Articles
Art. 1
Funded by the
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CbTpyaHn4yecTtso v paborta B cucreMma

- EneKTpoOHHa cTpaHuula Ha MoveS
(EUROPA)

https://ec.europa.eu/social/main.jsp?catld=109
8&langld=en

LinkedIn rpyna Ha

MoveS - free movement and social
security coordination

https://www.linkedin.com/groups/4291726
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bnarogpapviMm 3a BaLleTo BHMMaHue!

CBbpXKeTe ce C Hac Ha:
MoveS@eftheia.eu
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Recent developments at EU level in social security coordination

Dana-Silvia Contineanu, DG EMPL, Unit E2
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Recent developments at EU level
in the field of
social security coordination

Dana - Silvia Contineanu
European Commission, DG EMPL
Unit E2 - social security coordination
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Overview

1. Recap: Posting rules under Regulations (EC) no 883/2004
and 987/2009

2. Cross-border telework

3. Revision of Regulations (EC) no 883/2004 and 987/2009

4. Digitalisation of social security coordination
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Posting rules under
Regulations (EC) no
883/2004 and 987/2009



Posting under the social security coordination

Legal base:

Article 12 Regulation (EC) no 883/2004

Article 14 Regulation (EC) no 987/2009

Decision A2 of the Administrative Commission

Practical Guide of the Administrative Commission




Posting under the

* Conditions for posting

- Maximum period
- No replacement
- Prior submission
- Substantial activities

- Direct relationship

European
Commission

social security coordination
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Posting under the social security coordination

* Article 12 Regulation (EC) no 883/2004

- 'A person who pursues an activity as an employed person in a MS on behalf of an
employer which normally carries out its activities there and who is posted by that employer to
another MS to perform work on that employer’s behalf’

-'A person who normally pursues an activity as a self~-employed person in a MS who goes to
pursue a similar activity in another MS’
* Broader than the concept of posting under the Posting of Workers Directive 96/71

e Not necessary to have a service recipient in the receiving Member State

e Also 'business trips’; meetings; seminars

Employment,
Social Affairs

and Inclusion
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Posting under the social security coordination

* Practical Guide:

- The posting provisions do not apply in cases where a person is normally simultaneously employed in
multiple Member States.
® falls under Article 13 BR (multi-state activity)

-Art. 14(7) IR: the duration of activity in one or more other MSs (whether permanent or of an ad hoc
temporary nature) shall be decisive

- 'shall continue to be subject to the legislation of the first Member State’
- Concerns both the payment of contributions and the entitlement to benefits
- Main objective of the posting rules:

- Promoting freedom to provide services

-Avoiding administrative complications
-Posting rules are 'special rules’ that derogate from the ‘general rule’ which is the lex loci laboris, and
therefore must be interpreted strictly (CJEU, C-527/16, Alpenrind, paras 93-95)

Employment,
Social Affairs

and Inclusion
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Posting under the social security coordination

* Maximum period: 24 months
* Decisions A2: 'Brief interruption of the worker’s activities with the undertaking in the State of employment,
whatever the reason (holidays, illness, training at the posting undertaking ...), shall not constitute an interruption
of the posting period’
*  Practical Guide: but the total posting period will not be prolonged
* No replacement
- Unless there are good reasons, such as the illness of the previously posted worker

Prior submission to the legislation of the sending state

= Article 14 IR: ‘provided that, immediately before the start of his employment, the person concerned is
already subject to the legislation of the MS in which his employer is established’

- Decision A2: one month can be considered as meeting this requirement (for workers); two months for
self-employed persons

Employment,
Social Affairs
and Inclusion
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Posting under the social security coordination

*  Substantial activities in sending Member State
- The employer ‘normally carries out its activities in the sending State’
- *A person who normally pursues an activity as a self-employed person’
- Substantial activities other than purely internal management activities
- No ‘letterbox companies’

. Criteria employed persons: Art. 14(2) Regulation (EC) no 987/2009 and Decision A2
- The place where the undertaking has its registered office and administration
- The number of administrative staff working in the MS in which it is established and in the other MS
- The place where posted workers are recruited
- The place where the majority of contracts with clients are concluded
- The law applicable to the contracts concluded by the undertaking with its workers, on the one hand, and with its clients,
on the other hand
- The turnover during an appropriately typical period in each MS concerned and the number of contracts performed in the
sending State
e Practical Guide: turnover of approximately 25% of total turnover in the sending MS could be a sufficient indicator, but cases where
turnover is under 25% would warrant greater scrutiny. The length of time an undertaking is established in the sending MS.
-Not an exhaustive list, as the criteria should be adapted to each specific case

Employment,
Social Affairs
and Inclusion
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Posting under the social security coordination

. Criteria self-employed persons: Article 14(3) Regulation (EC) no 987/2009 and Decision A2
- using office space
- maintain means to be able to exercise his/her activity on return
- paying taxes
- having a professional card and a VAT number
- being registered with chambers of commerce or professional bodies

Direct relationship:

- 'Work being performed for the employer’

- Need for a direct relationship between the worker and the employer that posted him/her

- Worker remains under the authority of the employer

- A number of elements have to be taken into account, such as:
e Responsibility for recruitment and dismissal
e Employment contract, which must be applicable throughout the posting period
e Who pays the remuneration (even if the amount is paid by the user company)
e Dismissal or disciplinary sanctions e The authority to determine the work

Employment,
Social Affairs
and Inclusion
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Posting under the social security coordination

Similar activities (self-employed persons) : Article 14(4) Regulation (EC) no 987/2009

- 'the criterion for determining whether the activity that a self~-employed person goes to pursue in another Member State is
‘'similar’ to the self~-employed activity normally pursued shall be that of the actual nature of the activity, rather than of the designation of
employed or self-employed activity that may be given to this activity by the other Member State’

- Work in the same sector of economic activity

Further specifications in Decision A2

- Posting to different Member States which immediately follow each other: new posting within the meaning of Article 12(1)
of Regulation (EC) No 883/2004

- Once a worker has ended a period of posting, no fresh period of posting for the same worker, the same undertakings and
the same Member State can be authorised until at least two months have elapsed from the date of expiry of the previous posting period.

- Derogation from this principle is, however, permissible in specific circumstance.

Further specifications in Practical Guide

- Posting provisions are not applicable, when the worker is recruited in one MS by an undertaking situated in a second
Member State in order to work in the first MS and when the worker has concluded a labour contract with the undertaking to which s/he is
posted.

Employment,
Social Affairs
and Inclusion
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Posting under the social security coordination

Administrative procedures
- Articles 15 and 19 of Regulation (EC) no 987/2009

- Employer or the self-employed person must inform the competent institution of the
competent state ‘whenever possible in advance’

-That institution shall issue an Al certificate that its legislation is applicable

Employment,
Social Affairs

and Inclusion
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Cross-border telework
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Cross-border workers in the EU working from
home, 2019 - 2022
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Source: Calculations based on Eurostat EU-LFS data
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Flexibility

Key during COVID-19 pandemic, in a force majeure context = pragmatic
solution

The Administrative Commission (AC) adopted a Guidance Note on COVID-19
pandemic for competent institutions, which was valid until 30 June 2022.

Objective: to avoid changes of the applicable legislation due to Covid-related
telework.
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Telework beyond the pandemic (1)

* Advantages for employers and workers: large-scale telework is here to stay

* In June 2022, the AC endorsed a new guidance note on telework:

- flexible interpretation of the applicable legislation rules (e.g. occasional
telework can be considered as posting under Art.12 of Reg. 883/2004);

- transition period of 12 months (1 July 2022 - 30 June 2023);

- no abrupt changes of applicable legislation during that period to
ensure a smooth transition to full application of the guidance note as of
1 July 2023.
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Telework beyond the pandemic (2)

The Commission and Member States’ representatives in the AC set up a
dedicated ad-hoc group focused on cross-border telework.

As a mid-term solution within the existing rules the group proposed that the
interested countries conclude a multilateral framework agreement (based
on Art. 16 of Regulation (EC) No 883/2004).

If no multilateral/bilateral arrangement concluded -> return to normal rules
under the Regulations as of 1 July 2023.

New version of the Guidance note of telework applicable from 1 July 2023: it
reflects the findings of the ad-hoc group on the interpretation of Articles 12, 13
and 16 of Regulation (EC) No 883/2004.
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Revision of the social security coordination
Regulations

UPDATE THE

RULES THAT

COORDINATE
SOCIAL SECURITY

SYSTEMS
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State of play - formal steps

Commission proposal adopted in December 2016

Provisional agreement achieved between the negotiators of the European
Parliament, the Presidency of the Council and the European Commission
(March 2019 and December 2021)

No qualified majority in the Council

Negotiations on-going
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Digitalisation of Social Security Coordination

Electronic Exchange of Social Security Information (EESSI) - European
Social Security Pass (ESSPASS)
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https://vimeo.com/280693902

What is EESSI?

EESSI (Electronic Exchange of Social Security Information) connects electronically

around 3.500 social security institutions across Europe, allowing for faster and secure

exchanges of information, as required by EU social security coordination rules.

Benefits of EESSI

Faster and secure information exchange - quicker and more efficient
handling of social security coordination cases.
Facilitating the implementation of social security coordination rules

More accurate exchange and secure handling of data
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ESSPASS pilot project

WHAT?

« Exploring an EU-wide, standardized, citizen centric digital solution for the
cross-border verification of social security entitlements.

« Digitalising procedures related to the Portable Documents and the European
Health Insurance Card (EHIC)

WHY DO WE NEED A PILOT? STATE OF PLAY
* Prove technical feasibility * Project was launched with INPS and focused on PD
« Early identify legal and Al
organisational constraints  Consortia of Member States piloting PD A1 and EHIC
* Assess costs, benefits and risks with the financial support of the Digital Europe
+ Verify and gain countries’ true programme (started 1st May 2023) - DC4EU & Vector
commitment « 2023 CWP: Communication on digitalisation in social
» Build ownership security to support free movement and labour

mobility
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Towards a more digital social security coordination:
Commission proposes steps to make it easier for Europeans
to live, work and travel abroad - 06 September 2023

The Commission has proposed concrete steps to further digitalise the coordination of social security systems in
Europe, in a dedicated Communication.

The Communication lays out actions to make access to social security services quicker and simpler across
borders by making full

The Commission calls on Member States to:

accelerate the national implementation of the Electronic Exchange of Social Security

Information (EESSI) so that it is fully operational by the end of 2024 across Europe. EESSI digitalises the
exchanges among national social security institutions, to move away from paper-based, time-consuming and
cumbersome procedures.

deliver more social security coordination procedures fully online, to make it even easier for people to move
and work abroad, and ensure they get fast access to their eligible benefits. Member States can build on the Single
Digital Gateway Regulation, which foresees a fully online delivery of some important administrative procedures to
citizens and businesses by 12 December 2023 at the latest.



Full implementation of the Electronic .
1 Exchange of Social Security Information by
O end 2024 at the latest; further improvements A

of the system and processes

Based on input from ELA and Member States, assess
Main the needs, costs and benefits of further

- O interoperability, across borders and sectors
ACtions

Sustained investments in automating processes to
o handle cross-border social security cases

= Analysis of the possibilities to
= @ o further simplify procedures, providing a seamless
i,; o digital experience in EU labour mobility overall



Full commitment of Member States to the
European Social Security Pass pilot activities;

5 o based on results, decision on potential large-
scale deployment

Digitalisation of additional social security coordination
@ procedures by 2025, building on the Single Digital
Main O Gateway Regulation

Actions

Accelerated efforts to meet the Digital Decade’s objectives of
100% public services being accessible online by 2030,
including in social security coordination

Yearly high-level meetings with Member States to track
0 and support progress
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Visit us @ http://ec.europa.eu/social
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Recent developments at EU level about posting of workers

Carita Rammus, DG EMPL, Unit E1
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Key Figures 2021 on Mobility

~ 14 million movers (all ages)

« 3.6 million postings

~ 10 million working age movers
1.7 million cross-border workers

3.9 % of EU working age population

Stagnation of working age movers

« ~ 17 million TCN (working age)

« 804 000 movers (-21%)
* 611 000 returnees (-14%)
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Attitudes towards about mobility

* 58% think labour mobility is good for the labour market and good for
European integration — in 2009 only 50% thought it was good for the labour
market

 Citizens in Austria (34%) and Greece (45%) are least convinced that labour
mobility is good for the labour market

« Citizens in Portugal (81%), Lithuania (79%) and Ireland (76%) are most
convinced of its positive effects

* Denmark (65%), Finland (72%) and Sweden (66%)
see mobility quite positive.
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EU movers in the largest countries of destination by
citizenship, 2021
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EU movers from the largest countries of origin by country of
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Sectors of activity among EU movers and non-mobile citizens aged
20-64, 2020

OMNationals mEU-27

Manufacturing
Wholesale and retail trade
Construction
Human health and social work activities
Accomodation and food service activities
Administrative and support service activities
Transportation and storage
Professional
Education
Activities of households as employers
Information and communication
Other service activities
Agriculture
Arts
Financial and insurance activities
Public administration and defence ]
Real estate activities

0 2 4 6 2] 10 12 14 16 18
% of reference population

Aggregate: EU-27
Results exclude movers born in their country of residence.

Sectors are only shown when numbers are above reliability limits™,
Source: Eurostat, EU-LFS, specific extractions, Milieu calculations.
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Number of PD Al issued

5
1%}
C
appe . 9 4.5
e From around 1.3 million in g
2008 to more than 3.5 4
million in 2021
3.5
e Share of PD Al in national 3
employment of sending 25
MS: per average around
1.5%. 2
15
* Revised reporting approach 1
in DE as from 2019 (+1.3
mio) 0.5
0
*  Source Posting of Workers: Report 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

on Al Portable Documents, issued in
2021, HIVA-KU Leuven
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Sectoral distribution of Postings (2021)

» PDs Al issued according to Art
12, Basic Regulation, from a

sending perspective
Agriculture,

Industry, 35%

* Without PD Al from DE:;:
construction accounting for
42.8%, Services 29%
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“Il. Review of Posting of workers Directive 2018/957

» Report on the implementation and application of Directive 2018/957 due in
2023

« Report to be submitted to the European Parliament, the Council and the
EESC

* Report is to include assesssment on subcontracting and propose, where
appropriate, necessary amendments.

European
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[1l. E-Declaration

» Basis: Directive 2014/67/EU, Article 9(1)(a)

»an obligation for a service provider established in another Member State to make a simple
declaration to the responsible national competent authorities at the latest at the
commencement of the service provision, into (one of) the official language(s) of the host
Member State, or into (an)other language(s) accepted by the host Member State, containing
the relevant information necessary in order to allow factual controls at the workplace...”

« COM Communication ,,Updating the 2020 New Industrial Strategy*“, 5.5.2021

The Commission will work with Member States to:
- devise a common form for the declaration of the posting of workers,
- in an electronic format,
- on avoluntary basis.
- Working group of interested Member States (24)
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V. The European Labour Authority : focus in 2023

* Focus on the construction sector: specific attention to posting

« ELA will work towards being a fully operational agency by 2024,
by further improving and delivering on its core tasks including:

* Implementation of the Posting 360 Program and Posting Forum
» First meeting 13-14 March 2023
* 6 Areas to cover:

* Implementation of the Directives on posting of workers

« Effective administrative requirements and control measures
» Cooperation in the field of social security coordination EUROPEAN LABOUR AUTHORITY
+ Digitalisation — tools and opportunities

» Posted Third Country Nationals

» Data collection and streamlining of data

European
Commission




© European Union 2020

Unless otherwise noted the reuse of this presentation is authorised under the CC BY 4.0 license. For any use or reproduction of elements that are
not owned by the EU, permission may need to be sought directly from the respective right holders.

Slide xx: element concerned, source: e.g. Fotolia.com; Slide xx: element concerned, source: e.g. iStock.com

—’/; & European

= Commission



https://creativecommons.org/licenses/by/4.0/

Posting of workers abroad in the framework of provision of services -

free movement
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Posting of workers abroad in the
framework of provision of services —
free movement and labour law

Sofia, 25 October 2023

Anne Pieter van der Mei
Prof. of European social law
Maastricht University
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FREE MOVEMENT OF WORKERS &

o a
Legislative framework

Rome | and the Art.8(1) Choice of law, provided objectively applicable labour law is respected
applicable labour law

Art.8(2) MS where the work is habitually carried out

Art.8(3) Place of business employer

Art.8(4) Where it appears from the circumstances as a whole that the contract is more closely

connected with a another MS the law of that other country shall apply.

Art.9 Other MS may apply ‘overriding mandatory provisions’ = Dir. 96/71
Directive 96/71 (as Art.3 MS must protect workers by applying ‘hard core’ of | Host State: working time,
amended by labour standards to posted workers remuneration, PAL, health &
Dir.2018/957) safety etc.

Home State: access to labour,
law of dismissal

Hard core must be laid down by (Art.3(8)) Law/statute

Colllective labour agreement
that is declared generally

applicable
After 12 (or 18 months) full equal treatment
Directive 2014/67 Enforcement European Labour Authority
Directive 2020/1057 Road transport
lq Deloitte. [Tlllgﬁiit(‘ a Funded by the Eure
Eftheia dePoitiers . Commission




Legal base and legality of Dir.2018/957

C-626/18 Poland vs EP/Council

C-620/18 Hungary vs EP/Council

Posted worker and the requirement of a
sufficiently connection

C-16/18 Dobersberger

C-815/18 FNV

Enforcement and penalties

C-205/20 NE

C-219/20 LM

Allowances and pay

s Universi bljance
i } 1411 ‘lo ’ }
Deloitte. 1_],11\!,@_(.1!&@_ .
Eftheia dePoitiers

C-428/19 Rapisped
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C-626/18 Poland vs EP/Council
C-620/18 Hungary vs EP/Council

Actions for the annulment of Dir.2018/957

Remuneration, reimbursement of expenditures, 12-

months rule
Legal basis (53 Arg: Dir does not facilitate but | CJEU: | Inregulating FMOS EU legislator must
TFEU) rather restricts free movement protect EU interests in social protection (9
of services (FMOS) TFEU)
Aim is to find ‘fair’ balance between FMOS
and worker protection
The chosen balance may change over time
(enlargement)
Art.153 TFEU cannot be used
Restriction of Arg: rules on remunerationand | CJEU: | No, itis only partial harmonization
FMOS 12-months remove competitive
advantage
C-544/20 Bulgaria | Request for annulment of
v EP and Council Dir.202/10/57 (Road transport)

lq Deloitte. [7iviisité

Eftheia dePoitiers

Funded by the
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Case C-16/18 Dobersberger
Case C-815/18 FNV

Posted worker Dir.: “a worker who for a limited period of time carries out his work in the
territory of a MS other than the one in which normally works”.

CJEU in Dobersberger To be posted the worker in question must have a ‘sufficient connection’ with the
host State

CJEU in FNV In case of transit or bilateral transport the truck driver has no sufficient
connection with the MS in question

How to establish the Overall assessment of all relevant factors

connection for highly mobile

workers?

Fair balance between free movement and worker protection?

Funded by the

lq Deloitte. {j;ivérsite
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Enforcement and penalties

C-205/20 NE Art.20 2014/67: penalties shall be ‘effective, proportionate and dissuasive’.

CJEU (C-645/18): Art.20 precludes fines which may not be lower than a given

amount, apply cumulatively without upper limit and to which court costs may be
added

Q 1: does the principle of proportionality produce direct effect? | CJEU: Yes

Q 2: disapply entire penalties or only the disproportionate part? | CJEU: Only the
disproportionate
part

C-219/20 LM Five-year limitation period for administrative offences is in order

lq Deloitte. Univérsité .
Eftheia dePoitiers

Funded by the




Allowances and pay

C-428/19 Rapisped

Per diems are allowance specific to posting — and hence — part of the minimum wage - unless
they are paid in reimbursement of expenditure actually incurred

A bonus for reduced fuel use is in order provided it does not endanger road safety

A breach of posting rules applicable in the host State may also be relied upon in the courts of
the home State

lq Deloitte. Ulliﬁﬁé Funded by the

Eftheia dePoitiers
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National aspects of the problem

Nenko Salchev
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KoMaHanpoBaHe Ha paboTHUUM KaTo
npean3BuUKaTenCcTBo npen
6b/1rapCcKOTO 3aKOHOAATENCTBO

HEHKO CAJIHEB

, e . ':rm:."r‘\‘v::‘lti::h/ruvu
lq Deloitte. [_Tl]j\jvé'].gsité L Funded by the
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[IlpaBO Ha EBpoOnNenckns Cbio3 npu
KoOMaHAunpoBaHe Ha paboTHUUM

- [loroBop 3a PYHKLUMOHMPAHETO HA
Bponeuckus couto3 (rnaea 3 ,Ycnyrn“)

« AnpekTtnea 96/71/EO OTHOCHO
KOMaHAMPOBAHETO Ha paboTHMUM B paMKuUTeE
Ha NPeaoCTaBSAHETO HaA YCNyru

» Inpektnea 2014/67/EC 3a ocmr6y ABaHe Ha
N3MNbJIHEHWETO Ha Anpektmea 9 )371/EO

« Anpektmnea 2018/957/EC 3a nameHeHue Ha
OupekTtnea 96/71/EO

 PernamenT (EO) N2 593/2008 oTHOCHO
NPUMOXXMNMOTO NpaBo KbM AOTOBOPHMU
3aab/mxeHnsa (Pum I)

_ C| e
[q Deloitte. [/, ivorité . Funded by the
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OCHOBHM L&/ Ha NpaBoTO Ha
EBponenckmnda Cbio3 nNpm KoMmaHaAMpoBaHe
Ha paboTHULUM

 [IpeofonsaBaHe Ha NpeanocTaBkUTE 3a
coumaneH AbMMUHN

« OCcHOBHUK (6a30BKn) ycnoBus Ha Tpya w
3aeTOCT, KOUTO Ce rapaHTupaT npwu
KOMaHAMpoBaHe Ha paboTHMUM

« OcurypsiBaHe Ha Bb3MOXXHOCT 3a cBO60AHO
npeaocTaBsgHe Ha yC/yru ypes
KOMaHAUpoBaHe Ha paboTHUUM B ApYyrM
ABbPXXABU YNEHKU

« 3ana3BaHe Ha NPUNOXMUMOTO TPpyaAoOBO
3aKOHOAATEeNICTBO

lq Deloitte [vlﬁi\-,:i(;,g‘.smf. il Funded by the m
oitiers
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BupoBe KoMaHAMPOBaAHe cnopena
6b/1rapCcKkOTO 3aKOHOAATENCTBO

s

« KoMaHAMpoOBaHe B CTpaHaTa
« KoMaHAMpoBaHe B 4YyX6KMHa

« KoMaHAMpOBaHe B AbpXXaBa — YeHKa Ha
EC B paMKuUTe Ha npeanocrtaBsHe Ha
ycnyru (ot 2010 r.)

lq Deloitte l'nlii‘i—‘*l'ii;ité i Funded by the m
bitiers
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[TpeansBukaTencreaTta npen bvnrapus
cnep 2014 r.

1 aHyapun 2014 - TpyaoBuaT na3ap Ha EC e
OTBOpPEH 3a 6bJsirapcku rpaxkaaHu 6e3
orpaHnyeHuns

* [IpeocMuncnsgHe Ha KoHuenundaTa 3a
KOMaHAMpoOBaHe

* YpexxgaHe Ha npasaTa Ha KOMaHAMPOBaHUTE
PaAboOTHMLUM B paMKUTE Ha NpeaocTaBsHe Ha
ycnyrmn (oT n B bbvnrapus)

« KomaHanpoBaHe n/mnun ninpauiaHe

* I3rpa>xgaHe Ha cucTtema 3a
aAMUHUCTPATUBHO CbTPYAHNYECTBO C
ApYyrute AbpXaBu Y1eHKU

[q Deloitte. [/, ivorité . Funded by the :
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[flpOMeHn B TpyAOBOTO 3aKOHOAATENCTBO
oT 2016 T.

« O6WM N3NCKBAHNS MNP KOMaHOUPOBAHE
n3npalwaHe Ha paboTHULUN N CIIYXUTENn B
DAMKNTE Ha NMpeaocTtaBsHe Ha ycnyru (4.
121a ot Kogekca Ha Tpyaa)

 ADIMMHUCTPATUBHO CbTPYAHUYECTBO U
TPAHCrPaHMYHO U3MbJIHEHUE HA HANTOXEHM
(PMHAHCOBU aAMUHUCTPATUBHUN CaHKLUUN U
rnobu (rnasa ABaaeceTta Ha Kogekca Ha
TpyAa)

« Hapenba 3a ycnoBusaTa n peaa 3a

KOMaHAMpOBaAHE N n3npaliaHe Ha paboTHMLUM

N CIY)XUTENW B paMKUTE Ha NpeaoCcTaBsHe
Ha YCIyru

“ Deloitte. [/, ivorité . Funded by the

Eftheia
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KoMaHaAnpoBaHe U nanpalwaHe B paMKuTte
Ha nNpeaocTtaBsaHe Ha ycnyru

« KOMaHAMpoBaHe Ha PaboTHUK WU CRYXUTEN
Ha TepUTOpUATa Ha ApYyra AbpXasa -
YysieHKa:

- 3@ CBOS1 CMeTKa 1 NojA CBOe pbKOBOACTBO Bb3
OCHOBA Ha A0OroBOp, CKJIIOUYEH MexXxAay
paboTogartensa n non3eaTtend Ha ycayrure

- B NpeanpusaTne oT cbliaTa rpyna
npeanpuaTms

* I3npalwaHe oT npeanpuaTtne, KoOeTo
ocurypsiea speMeHHa paboTa B npeanpusaTmne
MNon3BaTesl Ha TEPUTOPUATA Ha ApYyra
AbpXXaBa - YJIeHKa

lq Deloitte. [/, ivorité . Funded by the :
oitiers

Efthe'a Commission



O6wn n3nckeaHms

« 3a uenns nepmoa Ha KOMaHAMPOBAHETO MM Ha U3MPaLLAHETO Aa
CbLLECTBYBa TPYAOBO MNPaBOOTHOLLUEHNE

 Ha paboTHMKa WUNKN CNy>XUTens ce ocurypsasaTt Han-Masnko
CbLMTE MUHUMATHN YCIOBUS Ha paboTta (MMHUMANHO HMBO Ha
3aKpunia), KakBUTO Ca YCTAaHOBEHU 3a paboTHUUUTE U
CNYXUTenuTte, N3nbJIHABALLM CbllaTa Uin cxoaHa paboTa B
npnemMallaTta Abp>KaBa

« 3aKkpuna cpelyy HebnaronpusaTHO TpeTupaHe rnpu noaaBaHe Ha
NCK CpeLly paboToaaTtens

* HpopMmnpaHe Ha paboTHUKA WU CNYyXUTens 3a:
- NMPOABL/MKUTENHOCTTA Ha paboTaTa;
- BanyTaTa, B KOSTO We ce n3nsalla Bb3Harpa>aeHmeTo;

- JonbAHUTENHUTE TPYAOBU Bb3HArpPaxaeHusl, KOUTo Lie ce
M3nnalaT B Napu UK B HaTypa, ako Ca YroBOPEHW;

- YcnoBuaTa 3a 3aBpbllaHe B cTpaHaTa

[q Deloitte. [/, ivorité L Funded by the

European
Efthela . Commission



3aAb/KeHne npu KoMaHanpoBaHe Unu
M3npawaHe ot bbarapus

« He npoun3xoxaaTt ampekTHo oT Aunpektuea 96/71/EO

« YpexxaaT ce npaBaTa Ha paboTHULMUTE, CMIPAMO KOUTO
ce npunara 6bLArapckoTo TPyAOBO 3aKOHOAATENCTBO

 Cnopa3syMeHMe 3a KoMaHaAnpoBaHe

* [lpaBO Ha MMHMMAJIHO HMBO Ha 3aKpwuna cnopen
oowonpunoXnMnTe npasusia B npueMallaTa
Obp>XaBa

 OnpepnensHe Ha PUHAHCOBUTE YCTOBUS
(Bb3HArpaxaeHue, NbTHN U KBApTUPHW Mapw)

* [lpeaBapuUTenHO NNCMEHO 3ano3HaBaHe Ha
PpaboOTHMKA C ycnoBudaTa Ha paboTa B npmemallaTa
NbpxaBa

lq Deloitte [vni\?:?,g‘.sm; il Funded by the m
oitiers

1 . Europqan
Efthela Commission



_

=
LU

i FREE MOVEMENT OF WORKERS &

W T

‘\ — g::;’ SOCIAL SECURITY COORDINATION

-~ -

\11Y

I\

A
y

Cnopa3yMeHune 3a KOMaHAMPOBaHe

« CK/1t0YBa Cce npean KoMaHAMPOBAHETO
« 3a4bJ/IKUTENTHA NMMCMeHa popMa

* LlenTa e usMeHeHne Ha CbLeCcTBYBALWLOTO
TPYyAOBO MpPaBOOTHOLLUEHMe

33 onpeaenieH Cpok — 3a BPEMETO Ha
KOMaHAMPOBAHETO

« B cpoKka Ha KOMaHAMPOBAHETO Ce BK/OYBAT
AHUTE 3a MbTyBaHE, MOYNBHUTE U
Npa3HUYHNTE OHU

« MoraT aa ce onpenendaT ycnoBuaTa 3a
HacTaHsBaHe (KBApTUPHUTE napu)

[q Deloitte. [/, ivorité . Funded by the :

Eftheia
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[JOKYMEHTM BbB Bpb3Ka C U3MNpaALLAHETO

 Tpy4oB AOroOBOp OTroBapsll Ha U3NCKBAHUATA Ha:
- yn. 66, an. 1 ot Koagekca Ha TpyAaa
- yn. 107p ot Koaekca Ha Tpyaa

-yn. 7,an. 2, 7. 2 oT Hapen6a N2 5 ot 20 anpwun 2006 r. 3a
oCUrypsiBaHe Ha 34paBOC/I0BHM N 6e30MnacHN YCNoBUSA Ha
Tpyd Ha paboTHULMTE MO CPOYHO TPYAOBO NMPaBOOTHOLLUEHME
NN BPEMEHHO TPYAOBO NPAaBOOTHOLIEHNE

- un. 3 ot Hapenba 3a ycnosuaTa 1 peaa 3a KOMaHANPOBaHE
N n3npawaHe Ha paboTHULUM N CNYXUTENN B PpaMKUTE Ha
npeaocTaBsAHE Ha yCnyru

« AKT 3a uanpawaHe no yn. 107c, an. 2 ot Kogekca Ha
TPpyAa

lq Deloitte. [, iversite L Funded by the
oitiers
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KoMaHaAMpoBaHe UM n3npallaHe B
bvnrapug

 OcurypsiBaHe Ha MMHUMANHUTE yCnoBus Ha paboTa
(MMHMMANHO HMBO Ha 3akKpwuia), YCTaHOBEHU B B6b/IrapCKoTo
3aKOHO4ATEeNCTBO

« [logaBaHe Mo eneKTpoHeH NbT Ha 3aasnieHne go MA TUT 3a
KOMaHAMPOBAHETO MM n3npawaHeTo Ha paboTHMK nnun
CNyXXuUTen npegu 3anovysaHe Ha paboTaTa

« HezabaBHO yBeaomsaBaHe Ha WA TUT 3a nameHeHue Ha
obcTodATencreaTa no NoAaAeHOTO 3asiB/IeHue

 [lpepocTtaBsHe Ha Ha MECTHOTO Jsiuue, npueno Ha paboTa
KOMaHAMPOBaAH UIn uUlnparteH paboTHUK UK CNyXuTen,
OOKYMEHTU BbB Bpb3Ka C TPyA0BOTO NMPaBOOTHOLLEHME, C
npesoa Ha 6bNrapcku e3mnk

* [lpegoctaBdHe Ha MA TUT Ha AOKYMEHTUTE OTHOCHO
TPYAOBOTO NMPaBOOTHOLLUEHME NPU MOUCKBAHE U B CPpOK 1
roouHa cneg npuka4yBaHe Ha
KOMaHAMpoBaHeTo/n3npauwaHeTo

[q Deloitte. [/, ivorité . Funded by the :
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MMHMUMANHO HMBO Ha 3aKpwna cnopen
6b/1rapCKOTO 3aKOHOAATENCTBO

* YCTAHOBEHM YCNOBUA Ha Tpy[ B 3aKOHOAATENICTBOTO
N AOroBopeHun no-6naronpusaTHN yCOBUS B
KOJIEKTUBEH TpyA4OB A0OroBOp, pa3npoCcTpaHeH no peaa
Ha 4yn. 516, an. 4 ot Koagekca Ha Tpyada no
OTHOLUEHUE HaA:

- PaboTHOTO BpeMme;

- TpyAOBOTO Bb3HarpaxaeHue;

- [lnaTeHna roauileH oTnyck;

- 34paBoCoBHN 1 6e30nacHU yCrioBuUA Ha TpYA;

- CneunanHa 3aKpwusia Ha HeMb/IHONETHUTE, XEHUTE,
BK/TIOUYNTENTHO BpEMEHHUTE XEHN U KbpMAuYKnTE, U
nmuaTa ¢ HaMmaneHa paboTocnocobHOCT;

- HeponyckaHe Ha ANCKpUMUHAUMNA.

lq Deloitte [vni\?:?,g‘.sm; il Funded by the m
oitiers
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onbnHuTenHn nanckeaHmga Kkem MA TUT

 UATWUT e KOMNeTeHTEeH OopraH No cMMUcbJia Ha [npekTuBa
2014/67/EC

 OcbliecTBsIBaHe Ha aAMUHUCTPATUBHO CbTPYAHNYECTBO 4pes
NMHdOpMaumMoHHaTa cncremMa Ha BbTPELIHMNA na3ap, BK/. U NO
OTHOLUEHMEe Ha TPaHCrPpaHNUYHO U3MbJIHEHMNE HA HAJTIOXEHN
dMHAHCOBM aAMUHNCTPATUBHN CaHKUUU U rnobu

« MopgabpXxaHe Ha egMHEH HauuoHasneH yebcanT c 6barapcka um
aHITIMNCKa e3nKoBa BepcUs

» [lony4yaBa 3adBNIEHNATA 3@ KOMAaHAMPOBAHE UM U3npauwaHe Ha
TeputTopuaTa Ha bbunrapus

* N3BbpLUBA LUSAIOCTHA OLEHKA OTHOCHO AENCTBUTENHOTO
KOMaHAMpOBaHe UKW n3npalwaHe Ha paboTHUKA UK CRyXUTens

* N3BbpLUBA OLEHKa Ha pUCKa, Ha OCHOBATa Ha KOSATO M3BbpLUBa
NPOBEPKN B CbOTBETHUTE KOMaHAMPOBaLLM/M3NpaLlalim
npeanpuaTmns

lq Deloitte. [, iversite L Funded by the
oitiers
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[IlpoMeHn B 6bIrapcKkoTo
3akKoHoaaTencteo cnen 2020 r.

 3aMsiHA Ha TepMWHa ,,MMHMUMaAIHaTa
paboTHa 3annarta M MUHUMAJTHUTE
CTaBKW Ha 3annauwaHe" c ,,TpyaoBO
Bb3HarpaxaeHume"

 BK/1lOUBaHe Ha yCNOBUATA 3a XUINULWHO
HACTaHsBaHE

« 3aAb/1XKeHne 3a n3naalwaHe Ha NbTHYU,
AHEBHW U KBAPTUPHWU Napwv npu
npekoMaHAMpoOBaHe

lq Deloitte. [, iversite L Funded by the
oitiers
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[lpoMeHn B HALUMOHAJTHOTO
3aKOHO4ATEeNICTBO CaMO MO OTHOLWEHWEe Ha
KoOMaHAupoBaHUTE B bbnrapus

* YcTaHOBsSBaHe Ha CpoK A0 12 Meceua 3a npwuiaraHe Ha
MUHUMANHOTO HMBO Ha 3aKpwuna

« PernameHTMpaHe Ha Bb3MOXXHOCT 3a yAb/>KaBaHe Ha Ccpoka C 6
Meceua 4ype3 nogasaHe Ha MQTUBMPAHO yBedOMSIeHUe npes
eANHHUS HaunoHaneH yebcaut

« PernamMeHTMpaHn Ha MMHUMANHUTE YCNOBUSA Ha paboTa, KOUTO ce
rapaHTMpaT Ha KaMOHAMpPOBaHUTe paboTHULM Ccnen U3TUYaHe Ha
CpoOKa 3a npwuaaraHe Ha MMHMMaNIHOTO HMBO Ha 3aKpwuna

« YCcTaHOBsIBaHE Ha 3aAbJ/IXKEHME 3a CyMUpaHe Ha NepuoauTe Ha
KOMaHANPOBaHE Npu 3aMsiHa Ha KOMaHANMPOBaHMA paboTHUK C
ApYr, KOMTO U3NbJIHEHME Ha CbllaTa 3a4adya Ha CbLLOTO MSACTO

« YcTaHoBsIBaHe Ha NpaBoOTO Ha paboTHUKA Npu HEAENCTBUTETHO
KOMaHAMWpOBaHe Aia ce Nnon3Ba oT No-61aronpuATHUTE
N3NCKBaAHNSA Ha B6brapckoTo 3aKOHOAATEICTBO

- JonbnBaHe Ha U3NCKBAHUATA KbM €AMHHUSA HaLWOHanNeH
yebCcaunT, Taka 4ye Aa cbabpXKa MHPOpMaLUATa 3@ YC/I0BUATA Ha
TpyA, B T.Y. €/IeMEHTUTE Ha Bb3HarpaxaaHueTo
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bbaewmnte npeansBmuKaTeNnCcTBa

e [loBULWABaHe HA MOBUMHOCTTA Ha
paboTHaTa cuna

e YBeM4yaBaHe Ha
KOHKYpPEeHTOCNoCcOobHOCTTa Ha
npeanpuaTuaTa

e 3aCU/IBAHEe Ha CbTPYAHUYECTBOTO C/4pe3
EBponenckua opraH no tpyaa

e INrMTanHNTE HOMAAu

lq Deloitte ['u}ii:é%i‘ré i Funded by the m
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[ToBMLWaBaHe Ha MOBUMTHOCTTA Ha
paboTHaTa cuna

‘\\\Q

« EQeKTUBHO nMpaBonpu/jiaraHe Ha
M3UCKBaHMNATA Ha eBPONencKoTO U
HaUMOHANIHOTO 3aKoHOA4aTes/ICTBO

 [loBMWIaBaHe Ha UHPOPMUPAHOCTTA Ha
DaboTHUUNTE

- KoMaHOAMpOBaHe B paMKUTE Ha
npeaocTaBsaAHe Ha YCNYrv Ha rpaxaaHwu
Ha TPeTU Abp>KaBU

Funded by the m
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YBennyaBaHe Ha
KOHKYPEeHTOCNOCOOHOCTTa Ha
npeanpuaTnATa

 OcurypsaBaHe Ha Bb3MOXHOCTU 3a
paboToaaTennTe Aa ce Bb3MoJsi3BaT OT
eaNHHNSA nasap

« EAMHHa eneKkTpoHHa Aekiapauna 3a
KOMaHAMpoBaHe

- HaManaBaHe Ha agMUHUCTPATUBHATA
TEeXeCT

 [loBMLLIaBaHe HA UHPOPMUPAHOCTTA Ha
paboTtonartenuTte
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CbTpyCHMYECTBO c/4ypes
EBponenckunsa opraH no Tpyaa

* [loanoMaraHe Ha Abp>XaBuUTe YeHKU Npu
pa3bupaHeTo 1 NpusiaraHeTo Ha NpPaBoOToO
Ha EBponenckusa cbios

« CbBMECTHM U KOOPAMNHUPAHWN NMPOBEPKMU

* 3rpaxxaaHe Ha eAHHA MHMOPMALIMOHHA
6a3a 3a npaBaTa Ha paboTHUUUTE

 [loapnomaraHe Ha paboToagaTenuTe aa ce
CNpaBsaAT C aAMUHUCTPATUBHUTE bapunepu

_ C| e
[q Deloitte. [/, ivorité . Funded by the
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NInrntanHnTe HoMaau

- KOMaHAMpOBaHe /1 e NpeAoCcTaBAHETO Ha
yCcflyra 3a nosnsBaTes, YCTAHOBEH Ha

TepuTopusTa Ha Apyra fibpxasa, Korato ce
DaboTN OT pa3CcTosAHUE”

« Koe e NpnnoXnMoTo 3aKOHO4ATESICTBO
KoraTto ce paboTn AUCTAaHLMOHHO, 3a
Da3/INYHMU paboToaaTtesiv U OT Pa3/INYHK
Obp>XaBu?

« MOXXe NN N3KYCTBEHUAT MHTENEKT aAa €
paboTogaTten n Tom Aa oTroBaps npu
HeM3nb/IHEHNE Ha U3NCKBaAHUSATA OTHOCHO
KOMaHAMUPOBAHETO?
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Welcome to the afternoon session
Prof. Albena Velikova-Stoyanova
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Posting of workers abroad in the framework of provision of services -
social security

Prof. Rob Cornelissen
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%~ FREE MOVEMENT OF WORKERS &

Posting and other special rules
determining the applicable social security
legislation

« Rob Cornelissen

« Sofia, 25 October 2023
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I. Introduction

- Title II Reg. 883/2004: Art. 11-16

* One of the main pillars social security
coordination

* Objective: prevent conflicts of law, both
negative and positive conflicts of law.

e Exclusive effect of conflict of law rules

« Art. 11(1): “Persons to whom this Regulation
applies shall be subject to the legislation of a
single Member State only”.

lq Deloitte. [1,ivcrsité . eonded by the
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Applicable legislation. Differences
between labour law and social security

e Labour law

« Worker and employer have freedom to choose
applicable legislation (curtailed to some extent):
Art. 8 Reg. 593/2008

» Posted worker can be subject to labour law
sending MS and to labour law host MS (Dir.
96/71 as amended by Dir. 2018/957)

» Social security

« Conflict rules are mandatory for MS and for
workers and emﬁlo yers (C-345/09, Van Delft).
No freedom to choose. Applicable Ieglslatlon
depends on objective situation (C-610/18, AFMB)

« Worker is subject to legislation of one MS only!

lq Deloitte Ul,f%{%ﬁjfé . 96 Funded by the
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applicable social security legislation

« Main rule: legislation MS of work (/ex loci
laboris): Art. 11(3)(a). Why?

« Guarantees equal treatment of all persons

on territory of a MS (C-328/20, Commission
v. Austria)

* Prevents distortion of competition
between employers hiring national/mobile
workers (C-784/19, Team Power)

lq Deloitte. | ]!,{i’y_'('q_-éi‘r.(r . 97 Funded by the
ke oitiers
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Special rules

 Civil servants (Art. 11(3)(b))
« Subject to legislation MS for which they work

« Seamen (Art. 11(4))
« Subject to legislation MS flying flag of vessel

e Posted workers: Art. 12

« Workers normally pursuing their
activities in 2 or more MS: Art. 13

lq Deloitte Univérsité . 98 Funded by the
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II. Posted workers: Art. 12

« “Posting” within meaning Reg. 883/2004
differs from "posting” within meaning
Directive 96/71

 Maximum duration period

» Directive 96/71 applies only in framework
transnational provision of services
(subcontracting, intra-corporate transfers,
temporary employment agencies)

« Such framework is not required for "posting”
within meaning Reg. 883/2004

« E.g: business trips, visits of clients, etc

lq Deloitte. [1,ivcrsité . eonded by the
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Objective and result of Art. 12

» Objective: simplification
« Avoids administrative complications and
fragmentation of social security career;

guarantees continuity of applicable social
security legislation

« ECJ (35/71, Manpower): serves interests of
workers, employers and institutions

» Result:
« Contributions on level sending Member State

 No contributions due in Member State of
work (exclusive effect of conflict of law
rules!)

: g
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Balance sought by Art. 12

« Aim Art. 12: strike a balance between

« principle of equal treatment between mobile
workers and national workers

« avoiding administrative complications in interests
of workers and employers.

» Possible risks if applicable legislation is not
Member State of work:
« Competitive advantage employer

« Risk of downward pressure on level social
security protection state of work (784/19, Team
Power Europe)

 Therefore, strict conditions for Art. 12

lq Deloitte Univérsité . 101 Funded by the
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Art. 12 subject to strict conditions

 Temporary: max. 24 months

« Continuity: person must have been subject
to legislation sending MS before being sent

 Not necessary having been a worker; person may

have been subject to legislation sending MS on
basis of residence (C-451/17, WaItopia?

* Replacement ban
 Direct relationship between employer and
sent worker during whole period

« Employer must exercise substantial
activities in MS of establishment

i ﬁ “v1 \ :" |
lq Deloitte. {yi\¢sité . 102
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Recent case-law ECJ: Art. 12 to be
interpreted strictly

« ECJ underlines that Art. 12 derogates from
main rule. Therefore, it must be interpreted
strictly

« Replacement ban applies also if a worker is sent
by his employer to another MS to replace a
worker who was sent by another employer from
another MS (C-527/16, Alpenrind)

A temporary work agency established in a MS
only fulfills the condition that it exercises
“substantial activities” in that MS if it carries out
a significant part of its activities not only of
selecting an recrU|t|n(]g, but also of assigning
tem7porar workers to Tocal user undertakings
(C-784/19, Team Power)

lq Deloitte Univérsité . 103 Funded by the
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Procedures to be followed in case of
posting

* The emplog/er which posts a worker to
another MS must inform institution sendlni;
MS, “whenever possible in advance” (Art. 15
Reg. 987/2009).

 Institution sending MS shall deliver
document Al after having checked whether
conditions have been fulfilled

« ECJ (C-527/16, Alpenrind): document Al can be
issued retrospectively!

 Institution must “without delay” inform
institution MS of work on agpllcable
legislation (Art. 15 Reg. 987/2009)

lq Deloitte Univérsité . 104 Funded by the
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Procedures in case of posting.

« Duty of institution sending MS to inform
employers and workers about conditions
for posting within meaning Reg and alert
them on possibility controls (Practical
Guide)

« Duty of workers and employers to inform
correctly institution sending MS (Art.
/76(4) Reg. 883; Art. 3(2) Req.
987/2009; Art. 5(b) Decision A2 Adm.
Comm.

lq Deloitte. (7, ivcrsite . Funded by the
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The controversy: the enforcement and
compliance gap

 Division of tasks: institution of sending MS
has to check whether conditions are fulfilled

« If so, institution delivers document A1 (Art.
19(2) Reg. 987/2009

« ECJ: document Al has binding effect, both for
souEI security institutions and 1ud|C|arv of MS of
wor

« Even if the judiciary of MS of work has found that the
conditions of Art. 12 have not been fulfilled (C-
620/15, Rosa Flussschiff)

* A decision of the institution sending MS to
“provisionally” suspend an A1 document does not
entail the loss of its binding effects (C-410/21, DRV

Intertrans)

lq Deloitte Ul,f%{%ﬁjfé . 106 Funded by the
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The controversy: the enforcement a

compliance gap

« In cases of dispute: dialogue and
conciliation procedure is compulsory,

even in cases of fraud

« Effectiveness of procedure criticized
« long duration (Decision A1 Adm. Comm)

» success depends on willingness institution

sending MS
ack of enforceability decisions Conciliation

Board
imited possibilities to evaluate facts and

problems with exchange of data

- i = \ 3
lq Deloitte. [1ivirsité .
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The controversy. Enforcement and
compliance gap

« Often A1 documents have been issued
without much verification whether
conditions have been fulfilled!(rubber-
stamping rather than investigation!)

« Report EUROFOUND: “Improving the
gvooznétoring of posted workers in the EU”,

» Institutions and ﬂudiciary of MS of work
cannot unilaterally ignore document Al

* They have to follow dialogue and
conciliation procedure

lq Deloitte Univérsité . 108 Funded by the
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The controversy. Enforcement and
compliance gap

 If no satisfactory solution: they may
refer matter to Adminstrative
Commission

« ECJ: Even if Administrative Commission
Is of opinion that institution of sendin
MS has issued document Al incorrectly
and that document should be withdrawn,
this document is binding for institutions
and judiciary MS of work, as long as
institution sending MS has not withdrawn
document (C-527/16, Alpenrind)

= ﬁ ; 1;‘1\
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Binding effect document Al

« Only in cases of fraud, judiciary (not
institution!) MS of work may, under strict
conditions, disregard document A1(C-
359/16, Altun).

« Burden of proof “fraud” not easy

« Objective element: conditions are not
fulfilled

» Subjective element: there must be intention
to circumvent conditions

: i |
lq pelottte R . 110 Funded by the
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Binding effect document Al

« Even if there is clear evidence of fraud,
document Al can only be disregarded by

jud

iciary if:

. Dianc};\ue procedure has been promptly

aunched by institution of host MS and the
nstitution of sending MS has failed to review

its decision within a reasonable period of
time (C-370/71, Vueling)

A fair trial is guaranteed for persons
concerned: they must have opportunity to
rebut evidence that document A1 was
obtained fraudulently

Eftheia
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Binding effect document Al

« Case-law is based on:
« Importance exclusive effect conflict of law rules

* Principle of Ioolal cooperation and mutual trust
(Art. 4(3) TEU)
» Principle requires institution sending MS to carry out
proper assessment of facts and to ensure that
Information contained in A1 document is accurate (C-
359/16, Altun)

 Depends on willingness and capacity institution
sending MS.

 Has sending MS incentive and cagac_ity to monitor
compliance with posting conditions? Mission
impossible?

* Problem: the less sending MS verifies compliance
with conditions Art. 12, the more problematic is their
binding effect!

lq pelotte R . 112 Funded by the
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Perspectives to address some of the
enforcement and compliance gaps

» The creation of the European Labour
Authority
 mandate is supportive, not coercive

» considerable manpower should ease
transnational enforcement

 The 2016 Commission proposal
« Modified during negotiations
* Not yet adopted
* Provisional agreements 2019 and 2021

« Swedish Presidency compromise text (April
2023)

lq Deloitte U_“ti?s;]_-’;“ﬁ,(, . 113 Funded by the
ke oitiers
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European Labour Authority (ELA)

 Main tasks:

W

Eftheia

« support Member States’ effective compliance with
cooperation obligations, including on information
exchange

« encourage use of innovative approaches to
effective and efficient cross-border cooperation

» facilitate access to data in real time and
detection of fraud

 mediate between MS and share good practices
« improve information available to private actors
« coordinate and support joint inspections

« Report to the Commission twice a year on
unresolved requests between MS

Deloitte [h]i\"ggit(& - 114 Funded by the
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2016 Commission proposal. Modest
changes as to conditions Art. 12

« 1. Word “posted” replaced by “sent”)

« 2. Alpenrind judgment reflected in text Art.
12 (replacement ban)

 No “"sending” in all cases where a person replaces
another person who was previously sent, even if
that other person was sent by another employer
from another MS

« 3. Softening of replacement ban

« When a “sent worker” does not complete work
and is replaced by another person, the other
person shall continue to be subject to legislation
sending MS, provided the overall duration of
worktrl13y both workers does not exceed 24
months.

: i |
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Modest changes as to conditions Art. 12

« 4, ‘Upgrading’ of condition now laid down in
Decision A2 Adm. Comm in text Art. 14 Reg.

087/2009
e Minimum time period of two months between

consecutive sendings
» 5. Slight sharpening of condition for workers

g
recruited with a view of being sent to

another MS
 Must have been subject to legislation sending MS

for at least three months
 Condition now laid down in Decision A2 Adm.

Comm: one month

- i = \ 3
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More substantial changes concerning
enforcement of rules

 New Art. 76a Reg. 883/2004 empowers Commission
to adopt implemeénting acts to ensure uniform
conditions for applying Art. 12 and 13.

« Under current rules MS are free to design procedures for
issue and reconsideration of A1 documeénts

 New rules : standard procedures for issuance, format
and content document Al, for elements to be verified
before document Al can be issued and for withdrawal or
rectification of document A1l if contested by host State

« Series of provisions aimed at facilitating information
flows and at improving dialogue and control
mechanism

« Insertion of deadlines, retro-active withdrawal A1l
document in cases of fraud

» Definition of “fraud” (Art. 1 Reg. 987/2009)

) ‘-ﬁ‘ ""lf:‘v‘\l ”‘ ,.. bljana
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Enforcement of rules

« Compulsory prior notification (Art. 15 Reg.
987/2009)

« Employer must inform institution sending MS in
advance

« Exception for “business trips” or activities with a
duratLon of no more than three days with a
mont

« Definition “business trips”: “..temporary
activity...limited in time..related to business interests
of employer... excluding the provision of services...,
but including business meetings, cultural and
scientific events, conferences and seminars...”

« In exceptional cases: possibility to notify after
start activities, but not later than three days

lq Deloitte Univérsité . 118 Funded by the
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Prior notification

« Background:

- Some Member States have decided to
impose fines on people working on their
territory without being affiliated to their
social security scheme, if they do not carry
document Al with them.

lq Deloitte [];lti“'\?'('isir.%“i‘r.é . 119 Funded by the
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Enforcement of rules

« Towards a new division of enforcement
tasks between sending MS and host MS?

« Compliance with some conditions for
application Art. 12 can more easily be
checked by institution host MS

 Replacement ban: worker is sent to MS A by
employer established in MS B to replace another
worker previously sent by another employer from
MS C

« Direct relationship between employer and sent
worker during whole period

lq Deloitte Univérsité . 120 Funded by the
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ITI. Art. 13.

* Number of A1 documents issued on basis
Art. 13 increased from 170.000 in 2010
to 1.350.000 in 2021. Represents almost
40% of all A1l documents!

« Bulgaria: 2021: 10.911 A1 documents issued
on basis Art. 12

- Bulgaria: 2021: 15.034 Al documents
issued on basis Art. 13

lq Deloitte. [1,ivcrsité . eonded by the
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Art. 13

« Covers people “normally” working in two or
more MS. Therefore, lex loci laboris cannot
be used to determine applicable legislation.

« Connecting factors:

« Workers pursuing “substantial part” of activities
(25% or more) in MS of residence: subject to
legislation of that MS.

« If no “substantial part” in MS of residence:
worker is subject to legislation of MS where
“registered office or place of business” of
employer is established

lq elelfte: it . Funded by the
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“Registered office or place of business”

« Current definition Art. 14(5a) Regq.
987/2009:
« *..place where the essential decisions of the
undertaking are adopted and where the

functions of its central administration are
carried out”. Rather vague.

« Indicative list in “Practical Guide” agreed by
Adm. Comm. Contains a number of criteria.

 Risk of “forum shopping”

» Businesses search for most advantageous
social security legislation

: i |
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Art. 13

« “Posting” within meaning Art. 12 subject
to strict conditions and limitations

« Art. 13: no such conditions and
limitations

 No requirement for employer to pursue
significant activities in MS of establishment

« No time limit for use Art. 13

« Workers not required having been subject to
legislation of MS where employer is
established before Art. 13 is used

lq elelfte: it . Funded by the
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Art. 13

« 2016 Commission proposal was aimed at

addressing at least part of this challenge
 Legislation of MS where “registered office or
place of business” is located would apply only if

the employer carries out significant activities
there.

 Still subject of negotiations....

« Recently ECJ underlines the risk of ‘forum

shopping’

- (C-610/18, AFMB and C-784/19, Team Power):
“employers should not be able to resort to ﬁure/y
artificial arrangements in order to exploit E
legislation with sole aim” of choosing the most
advantageous social security legislation

lq Deloitte. {)ivéiité . ot by the
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Open questions

« Delineation between Art. 11(3)(a) and 13

 Nor always easy!

« Format (C-115/11): successive employment
contracts. During each of contracts worked in
one MS. Question 2 to ECJ: could person
who excercises in alternation for the same
employer separate activities in two or more
MS be covered by (predecessor of) Art. 137

« ECJ: not necessary to rule on that question

« ECJ saw probably not enough indication of a
repetitive pattern

lq Deloitte. [1,ivcrsité . eonded by the
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Delineation between Art. 11(3)(a) and
13

« In particular difficult when dealing with
framework contracts

« Adv-Gen in Bogdan Chain (C-189/14):

person should be considered to be a person
normally pursuing an activity as an

employed person in two or more MS”

 However, ECJ (C-570/15, X; C-89/16, Szoja
and C-610/18, AFMB): “it is necessary to
derogate from the Iqenera/ connection of MS
of employment only in specific situations
which demonstrate that another connection
IS more appropriate”.

lq Deloitte Univérsité . 127 Funded by the
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IV. Conclusions

« Conditions for using Art. 12 are strict.

« However, the enforcement and compliance gap
often leads to situations where A1 documents
are delivered without the conditions being met.

« Risks for “forum shopping” even greater in
relation to Art. 13

« The new European Labour Authority could
contribute to a transnational enforcement

« 2016 Commission proposal would be an
improvement but would not solve all problems.

« Towards a more radical adaptation of the rules?

- |
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« Thank you for your attention
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National aspects of the problem

Stoyanka Jordanova, National Revenue Agency

Maria Kasarova, National Social Security Institute
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3akonogareana ypeaoa Ha EC

Jlorosop 3a pyHxknuonupanero Ha EC

» YCTaHOBSIBA TIPaBOTO Ha CBOOOJHO MPEIOCTaBSIHE HA yCIYTH B PaMKHUTE Ha
Crro3a

JIMpeKTUBHU 32 KOMAHIUPOBAHE HA PA0OTHU LU
» YCTaHOBSIBAT 3aILKUTEITHU PA3MoOpe0r MO OTHOIIECHHWE Ha yCJIOBHATA Ha

TPpyd M 3allUTaTa Ha 3APaBETO M O€30MacCHOCTTa Ha KOMaHJIUPOBAHU
paboTHuUIM B pamkuTe Ha Chro3a

KoopaHAUMOHHU perjiaMeHTH B 00J1aCTTA HA COLUATHATA CUTYPHOCT

» YcTaHOBSBAT MpaBuUiaTa 3a ONpe/eisHe Ha IbpKaBara, B KOATO Ca JBIDKUMHU
3aIbJDKUTEITHUTE OCUTYPUTEIHA BHOCKM 32 KOMAaHJAMPOBAHW pPAOOTHHIM B
pamkute Ha Cbhro3a
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KoopaAnHAIIMOHHM peryiaMeHTH

» Pernament (EO) Ne 883/2004 ma EBpomneiickust mapiaaMeHT W Ha
CsBeta ot 29 anpun 2004 roguHa 3a KOOpJAWHAIMS HA CUCTEMUTE
3a COLlMaIHa CUTYPHOCT

» Pernament (EO) Ne 987/2009 ma EBpomneiickust mapiaaMeHT W Ha
CoBera ot 16 centemBpu 2009 roguHa 3a YyCTaHOBSIBaHE
nporeaypara 3a npuiarane Ha Permament (EO) Ne 883/2004

» [Ipsiko newicTBue

» [IpuopuTeT npea HAIMOHAITHOTO 3aKOHOAATCIICTBO
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KoopaAnHAIIMOHHM peryiaMeHTH

Ya. 11(1) or PernamenT (EO) Ne883/2004
» (CaMo eIHO MPUI0KHUMO 3aKOHOJATEICTBO

Ya. 11(3)(a) ot Permament (EQO) Ne883/2004 - ocHOBHO MPaBHJIO0
» CrpsiMO  JIMIe, OCBINECTBABAIIO JEWHOCT Karo HAETO WA
CaMOCTOATEIIHO 3a€TO JIMIIE B €IHA Jbp)KaBa 4YJICHKA, C€ Ipuiara

3dKOHOAATCJICTBOTO HA Ta3W AbpPiKaBa YJICHKA

Yia. 12 ot Pernament (EO) Ne883/2004
» Crnenyaady MMpaBUiIa MPH KOMaHIAPOBAHE HA 3a€TH U CAMOCTOSTEIHO

34CTH JInla, B U3KIHOYCHUC OT OCHOBHOTO IIPaBHUJIO
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KoopaMHAIIMOHHM perjIaMeHTH
KomanaupoBane

Ya. 12, maparpad 1 ot Permament (EQ) Ne883/2004

» [lpunoxuMo 3aKOHOIATEJICTBO IIPM KOMaHIMPOBAaHE Ha
3a€TH JIMLA

Ya. 12, nmaparpad 2 ot Permament (EQ) Ne883/2004
> [IpuaoKUMO 3aKOHOAATEIICTBO IIPM KOMaHIUPOBAaHE Ha
CaMOCTOSITEITHO 3aCTH JIMIIA

Ya. 14 maparpadu 1 - 4 ot PermamenT (EQO) Ne987/2009
» [Iponeaypuu nmpaBuiia
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KoopaMHAIIMOHHM perjIaMeHTH
KomanaupoBane

Y. 12 or Permament (EQO) Ne883/2004 — men

» 30srBane Ha HEOIArOMPHUATHUTE IO CIICIUIH

»¥YiecHsiBaHE Ha CBOOOJHOTO MPEIOCTaBsSIHE Ha YCIYyTH B
noyi3a Ha padoToAATEINUTE, KOUTO H3MpaliaT padOTHUIUA B
AbP>KaBU WICHKH, PA3JIMYHU OT T€3H, B KOUTO Ca YCTAHOBCHU
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KoopaMHAIIMOHHM perjIaMeHTH
KomanaupoBane

Ui. 12 ot Pernament (EO) Ne883/2004

» He pernmamenTupa pena W yCIOBHSATAa 3a KOMaHAWUPOBAHE Ha 3a€TH U
CaMOCTOSITEJIHO 3a€TH JIUIIA

» Onpeneas Koe € NPUJIOKHMOTO 3aKOHOAATEJICTBO  CIIPSIMO
KOMAHJMPOBAHM 3a€TH JINIA HA TEPUTOPHUATA HA Jpyra JIbp>KaBa 4JICHKA
U CaMOCTOSITEIIHO 3a€TH JIMIA, BPEMEHHO YINPaXHSABAlld IEHHOCT B
Jpyra IbprKaBa 4ieHKa

» Onpenens 3aAbJDKUTSIHN YCIOBHS, KOUTO ClIe/iBa Aa ObJaT U3IbIHCHH,
3a Ja NPOIBJDKU J1a C€ Mpuiiara OCUTI'ypPUTEIIHOTO 3aKOHOAATEJICTBO Ha
M3Ipalallara Jbp>kaBa npyu BpEMEHHO U3BbPIIBAHE HA TPYAOBA JICHHOCT
B Ipyra IbpKaBa YJICHKA
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KoopaMHAIIMOHHM perjIaMeHTH
KomanaupoBane

Y. 15 or Pernmament (EQO) Ne987/2009

PabotonarensaT U 3a€TOTO JIMIIE WM CAMOCTOSITEIHO 3a€TOTO
aune  MHQAOPMHUpAT, HOpPH  BB3MOXKHOCT  IIPEABAPUTEIIHO,
KOMIIETEHTHATA WHCTUTYLMA HA JbpKaBara 4YJIEHKA, YHUETO
3aKOHOAATEJICTBO CE€ Ipuiara, 3a OOCTOSITEJICTBOTO, Y€ IIIE
M3BBPIIBAT JIEWHOCT B Jpyra Jbp)KaBa, pasjiidHa OT
KOMIIETEHTHATA.
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KomaHaupoBaHe
Haumuvonajanm acnekTu

KomnerenTHa uncruryuus B boarapus - HAII

B3 ocnoBa Ha IIpunoxenue 4 or Permament (EO) Ne987/2009
HAII e xoMneTeHTHA na onpenciasd U yAOCTOBEPSABA MPUIOKUMOTO
3akoHOojareacTBO 1o npaBuiara B Jlsim |l or Permament (EO)

Ne883/2004

[IpUy10’)KUMOTO 3aKOHOAATEJICTBO CE€ YJIOCTOBEpsiBa upe3 (popmyJisip
Al - Yoocmosepenue omnocno 3axonodamencmeomo & odbiacmma
HA COYUANHama CUCYpHOCH, KOemo ce Nnpuiaza no OmHouleHue Ha
npumedicameiisi My
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U3naBane Ha ynocToBepenue Al

»Ilo pena Ha maBa aBanazaecera oT JOIIK (un. 88, am. 2 or
JIOIIK)

»Ilo uckaHe Ha 3aMHTEPECOBAHOTO JHIIE, OTIPABEHO [0
xomrrerenTHara TJ] (uim. 89, an. 1 ot JIOIIK)

» Mckanero moxke j1a ce nmojajne upe3 Beska T/ (wi. 89, an. 2
ot JJOIIK)

» KbM nckaHETO ce mpumiaraT JOKa3aTeJICTBa 3a HaIM4ue Ha
yCJOBUATA, Bb3 OCHOBA Ha KOMTO JIMIIETO MOXE Jla OCTaHE
OJIYMHCHO Ha OBJITapcKoTO 3akoHomarelcTBO (wi. 89, am. 3

ot J10IIK)
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U3naBane Ha ynocToBepenue Al

CranoBuiie

» cllel TpelieHKa Ha cbOpaHata WHGOpPMAIUS CE€ HM3TOTBA
CTaHOBHUIIIE

» Bb3 OCHOBA Ha CTAHOBHMIIIETO CE M3/laBa yaocToBepeHrue Al nim

» Bb3 OCHOBA Ha CTAHOBHIIETO CE M37aBa MOTHBHpPAH OTKa3 Jia Ce
W37a0€e yjoctoBepenne Al

BpbuBane

» CK3EeMIUIIp OT YAOCTOBEPEHHMETO/OTKAa3a C€ MPEeAoCTaBs Ha
paboTojareiis U JIMIETO

» eK3eMIUISIp OT yAOCTOBEPEHHETO C€ M3Mpallia J0 KOMIIETCHTHATa
MHCTUTYLIMS 110 MECTOopadboTa
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U3naBaHe Ha ynocToBepenue Al

Cpok 3a u3naBaHe

» 30 — mHeBeH oT nocThnBaHe Ha uckaneTo (wi. 90, an. 2 or
JIOIIK)

» 45 — nHeBeH OT MOCTBIIBAHE HA WMCKAHETO, KOraro €

nomageHo upe3 TJI, pazamuna ot kommereHTHara (wi. 90,
an. 2 ot JIOIIK)
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Crosinka Mopnanosa
e-mail: s.jordanova@nra.bg
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Debate and discussion
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