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MoveS

EkcnepTHa Mpexa Ha EC oT He3aBUCUMU
npaBHW ekcnepTun B obnacTtTa Ha
cBo60AHOTO ABUXXeHMne Ha paboTHUUMU
(CAP) n KoopanHaumaTa Ha coumanHaTa
curypHoct (KCQC)
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dnHaHcupaHa oT EBponenckaTta KOMUCUS
(DG EMPL units D1 ‘"FMW’ and D2 'SSC’)

BknoueHn 32 AbprKaBu
(EC/ENO/LUBenuapuna)

 PbkoBoaeHa ot Eftheia, Deloitte Advisory
& Consulting, YHuBepcuteTa B J1tobn1sgHa,
YHuBepcuteTa lloatune

 YetnpuroamnweH npoekt (2018-2021)
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3anaaua 1

* [lpegoctaBsaHe Ha BUCOKOKa4YeCTBEHa
npaBHa ekcrnepTtn3a B obnactrta Ha COAP v
KCC

 ype3 by npaBHU aHaNIN3M

 Yype3 MeCeYyHU MHPOPMALIMOHHM
aAokKnaau

* ype3 oTroBopmu Ha Bbnpocu ad hoc

lq Deloitte. Univeisitc  pu Funded by the
Eftheia dPoitiers .



NpaBHM aHann3sm Ha MoveS 2021 .

1 Bb3MOXXHOCT 3a Cb34aBaHe Ha 33Ta cxema Ha couymnasiHa
curypHoct B EC (u HEHNHOTO BJ/IMSIHNE BbPXY CbLECTBYBALUUTE
rnpasusia 3a KoopanHauns Ha coynasaHata CUrypHocCT)

2  Bpb3ka mexay koopaAnHauusaTa Ha coumasiHaTa CUrypHocCT U
JaHbYHOTO rpaBo

3 llpeaBaputesiHa oyeHKa Ha CbOTBETCTBMETO Ha HalyMOHAaJIHUTE

MepKW 3a ripunaraHe Ha [upektusa (EC) 2018/957 3a
n3meHeHne Ha [Aupexktusa 96/71/EC OTHOCHO U3rpallaHeTo Ha
paboTHULMN U CITYXKUTESIN 33 MNPEeLOCTaBSIHE Ha yCIlyrun

lq Deloitte. [1ivcisité i Funded by the Emopet
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AKTyanHa Mece4yHa nHdpopmMmauums
[TfpenoctaBdaHe Mece4yHo Ha EK

« OTHOCHO HAUMOHANHOTO pa3BUTUE Ha
Mepkute otHocHo CAP n KCC

« OCHOBAH Ha goknaauTe Ha 32-Te
AbpXXaBW OT MpeXaTa

« JonbnHeHue ad hoc

« Korato n3acnegBaHeTo Ha cneuundunyHm
BbMPOCKN U3NCKBa noapobeH aHamn3 Ha
HaUuMoOHa/IHaTa NpaBHa cucTeMa

lq Deloitte. Univeisitc  pu Funded by the
Eftheia dPoitiers .



3aanaua 2

- Pa3I'IpOCTpaHEHME Ha ONMUUT N NOBULLUABAHE HA
3HAHWNATA Ha CneunaincTtmTe N NpakKTUUUTE

* Ype3 opraHu3npaHe Ha CeMUHapu
* Yype3 cnopensHe Ha uHpopmauuna
* UYpe3s Cb3aBaHE Ha Mpexu mexxay

3aMHTEepecyBaHM
lq Deloitte I_ﬁﬁﬁﬁ(" e Funded by the m
Eftheia “Poitiers . Gl
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CeMuHapum

 Okono 10 eaHoAHEBHU CceMMUHapa
roAMLWHO

e 2 ANCTAHUMOHHWN CeMUHaPpa

* YyacTtume: npencraBuUTenn Ha
KOMMEeTEHTHUTE BJIACTU U UHCTUTYLIUN,
coumanHuTe napTHbLOpPU, 0bLWECTBEHMU
opraHmsauunmn, cbauun, agBoKaTu u
YUYEHMU

University of Liubljana
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OaTta Ovp>xaBa (rpan)
1. 22/04 Cnosakusa (bpatncnasa)
2. 30/4 LLIBenuapusa (JZlo3aHa)
3. 27/05 Yewka penybnuka (lMpara)
4, 2/6 CnoseHunsa (JlrobngaHa)
5. 11/6 OpaHuunsa (Mapux)
6. 10/9 Ncnanna (Magpua)
7. 24/9 bvnrapuna (Codpus)
8. 7/10 Mbpunsa (ATUHA)
0. 27/10 Kunbp (Hnko3us)
10. 1-12/11 (tbc) Hopseruna (Ocno)
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CbTpyaHm4yecTBo n pabota Ha MpexarTa

- EneKTpOHHa cTpaHMUla Ha MoveS
(EUROPA)

https://ec.europa.eu/social/main.jsp?catld=1098&la
ngld=en

« Ipyna Ha MoveS B Linked:

MoveS - free movement and social security
coordination

https://www.linkedin.com/groups/4291726

lq Deloitte. Univeisitc  pu Funded by the
Eftheia dPoitiers .
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bnarogpapviMm B 3a BHUMaHueTo!

Bpb3Kka C Hac:
MoveS@eftheia.eu
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Recent developments in the field of
social security coordination
at EU level

Els Vertongen and Dita Collinsova (Legal officers)
European Commission, DG EMPL
Unit E2 - social security coordination

Employrnent,
cial Affairs



Overview

1. Revision of Regulations 883/2004 and 987/2009
2. Digitalization of Social Security Coordination (EESSI/ESSPASS)

3. EU-UK relations




Revision of the social security coordination
Regulations

UPDATE THE

RULES THAT

COORDINATE
SOCIAL SECURITY

SYSTEMS




State of play — formal steps

Commission proposal adopted in December 2016

Provisional agreement achieved between the European Parliament, the

Council and the European Commission (March 2019)

https://data.consilium.europa.eu/doc/document/ST-7698-2019-ADD-1-REV-1/en/pdf

No qualified majority in Council (March 2019) and postponement of first

reading vote in European Parliament (April 2019)

Decision to continue the file (October 2019) and resumption of trilogues



https://data.consilium.europa.eu/doc/document/ST-7698-2019-ADD-1-REV-1/en/pdf

Applicable legislation — open topics

* Period of prior affiliation
* Period of interruption
* Prior notification before sending

* Reinforcement of cooperation between institutions




Unemployment benefits - open topics

* Aggregation: Minimum qualifying period
* Export of unemployment benefit

* Frontier workers and competent Member State




Provisional agreement: Long-term care benefits

* Common definition of long-term care benefits
* Annex listing benefits in each Member State

* Member State of insurance will provide LTC benefits in cash and reimburse the

cost of benefits in kind provided by the Member State of residence




Provisional agreement: Family benefits

Distinction between parental leave benefits (cash benefits intended to replace

income due to child-raising) and all other family benefits
Two calculations for differential supplement (implementation of the Wiering

judgment C-347/12)




Provisional agreement: Equal treatment

* Recital referring to CJEU judgments (Brey, Dano, Alimanovic, Garcia-Nieto,

Commission v UK)




Provisional agreement: Miscellaneous amendments

* Procedures for recovery of unduly paid social security benefits aligned to
Directive 2010/24/EU

* New legal basis to facilitate the identification of fraud and error by way of
periodic exchange of personal data between Member States to facilitate data-

matching




European
Commission

Electronic Exchange of Social Security Information
(EESSI) - European Social Security Pass
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https://vimeo.com/280693902

European

Commission

What is EESSI - Electronic Exchange of Social Security
Information?

An IT system that helps social security institutions across the EU exchange

information more rapidly and securely, as required by the EU rules on social

security coordination.

Benefits of EESSI

* Faster and more efficient message exchange between social security

institutions
* More accurate data exchange between national authorities

* Secure handling of personal data




State of play

The central EESSI system was successfully delivered by the European
Commission to the Member States in July 2017.

The first exchange of an electronic message regarding a concrete case

involving the social security situation of citizens, between Austria and

Slovenia, took place on 10 January 20109.
32 countries have now started live exchanges between institutions.

O countries are now ready to exchange messages for all Business Use Cases.




EESSI Status

European
Commission

Monthly Active Cases Last 12 Months
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99 Business Use Cases (BUC), 300 Structured Electronic Documents

Employment,
Social Affairs

Sources: CSN Logs 01.04.2019 - 31.08.2021
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4,424,177 Cases



EESSI Production Volume

12,757,353 SEDs
New Cases Last 12 Months 4,424 177 Cases

372,734 366576

350,703
315,526 304
295,978 153
273,817
252,219
225,759 221,836 220,505 215,271 I
May-21

Oct-20 Now-20 Dec-20 Jan-21 Feb-21 Mar-21 Apr-21 Jun-21 Jul-21 Aug-21

Sources: C35N Logs 01.04.2015 - 31.08.2021

European
Commission



EESSI Production Volume
Total New Cases by Sector per Month
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Active institutions each month

1,760
1546 1695

Sep-20 Oct-20 Nowv-20 Dec-20 Jan-21 Feb-21 Mar-21 Apr-21 May-21

1,951

2089 2095 2127 2108

2,188

2,359 2301 2341

Jun-21  Jul-21  Aug-21

2940 institutions exchanged so far

15 BUCs are now deployed by all countries
Legislation Applicable sector now fully
deployed by all institutions

All countries 100% operational in 2022
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European Pillar of Social Rights Action Plan

Pillar 12: Social Protection
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in the context of the European Pillar of Social Rights Action Plan, the Commzsion wall:
Start a pilot in 2021 to explore a digital solution to facilitate the interaction betwesn mobile citizens and nationa

autharites  and improwve the portability of sooal secunty nghts across “upem Social Securnity Pass|.
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What is the European Social Security Pass?

Blueprint for the end-to-end digitalisation of the social security coordination procedures

Leverages on existing EU and national digital initiatives such as the Single Digital

Gateway (SDG), EESSI, European elD Framework (eIDAS)
Focuses on the following three main areas:

1. Digitalising the processes for the request and issuance of portable documents;

2. Improving the identification of mobile citizens and workers when performing activities or

accessing public services abroad; and

3. Introducing real-time mechanisms for the cross-border verification of the social security

entitlements of mobile citizens and workers

Employment,
Social Affairs

and Inclusion
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What?

Procedures linked to the request, issuance and verification upon request of the PD A1l (social
security coverage for persons performing activities in another Member State) - extension to
further procedures (e.g. EHIC, pensions, ...) in a second stage

Why? How?
* Prove the viability of the technical option » Set up the pilot organisation together with
» Fine tune costs interested Member States
» Early identify and assess legal and » Target digitalisation of the
organisational requirements request, issuance, identification and
« Mitigate and reduce risks (e.g. Fraud) verification processes
« Perform analysis of financial, legal aspects,
Who? as well as community building and

coordination activities
* TWO CO convenors:

« INPS, largest Italian Social Security
Institution
« EC DG EMPL




Sb Posted Worker’s To-Be Journeys
ﬂ“ Georgios is an employee of a construction company in Greece. His
company is sending him to a site in Belgium for a duration of 1 year.
USER EXPERIENCES
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Preparing for Travelling to the Settling in the
the travel country of stay country of stay

Getting
inspected

Focus on:
1. Issuance of PDA1

2. Verification of PDA1

Receiving

necessary

unplanned
medical care

MEMBER STATES
IN THIS SCENARIO

I

BELGIUM GREECE

Receiving
regular
healthcare

J

OUT OF SCOPE IN THE FIRST PHASE OF THE PILOT
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Solution blueprint
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DIGITALISATION PRINCIPLES AND BLUEPRINT

MEMBER MEMBER
STATE STATE
~ A B —
ESSIF compliant
i al P wallet e
T, aro ¥
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v L t . 4>
CITIZEN BUSINESS ETTT (B TE
A 4 A 4 MOBILE CITIZEN OF VERIFICATION
SDG
ESSIF-compliant wallet ]
- ~— - - -VERIFICATION
NATIONAL — ™~
PORTALS ~~~ "~~~ ) Blockchain-based
/.. real-time ve rification
INSTITUTION /./ INSTITUTION
APPLICATION ™ OO APPLICATION ~~~~~~°7=

KEY PRINCIPLES

» ldentification fully relying on ESSIF
compliant wallet

» No need to introduce a unique
(pseudo) number

> Verification fully leveraging verifiable
credentials and verifiable attestations

> No need to identify the person based
on the minimum dataset. The
verifiable attestation will be shared
upon consent using QR-codes, or
equivalent techniques

EBSI : European Blockchain Services Infrastructure
ESSIF: European Self Sovereign Identity Framework

Employment,
Social Affairs

and Inclusion

SDG: Single Digital Gateway



EU-UK Witdrawal Agreement
EU-UK Trade and Cooperation Agreement




7
EU-UI( RELATIONS:

From the UK referendum to a new Trade and Cooperation Agreemen

"’7

23/06/2016
The UK votes to
leave the EU in
referendum

17/10/2019

EU and UK negotiators reach
agreement on a revised
Withdrawal Agreement &

Political Declaration

17/10/2019

EU27 leaders endorse
revised Withdrawal
Agreement and
approve Political
Declaration

29/03/2017

The UK formally

29/04/2017
European Council

notifies its adopts principles
intention to leave and guidelines for
the EU (Article 50) the negotiations
U
Summer-Autumn 2019

Renegotiation of the Protocol
on Ireland and Morthern
Ireland (under Prime Minister

Boris Johnson)

30/01/2020
Ratification of
Withdrawal
Agreement is
complete

01/02/2020

The UK leaves the EU:
start of transition
period during which EU
rights and obligations
still apply to the UK

U @ 9
19/06/2017 08/12/2017 23/03/2018
Launch of formal EU27 leaders agree “sufficient European Council adopts
negotiations on progress” made in withdrawal guidelines on the framework
the UK's negotiations; agree to open talks on  for a future relationship with
withdrawal framework for future relationship the UK after Brexit

J J

25/11/2018 14/11/2018

EU27 leaders endorse Withdrawal EU and UK negotiators (under Prime

Agreement, including Protacol on Minister Theresa May) reach agreement

Ireland and Northerm Ireland, and on the Withdrawal Agreement & on a

approve the Political Declaration

25/02/2020
Council adopts a
mandate faor the
negaotiation on the
future EU-UK

partnership

Z

R T T L L !

Political Declaration on future relationship - =) LT

| "";

® @ J /
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02/03/2020 24/12/2020 01/01/2021 /
Launch of formal EU & UK Transition period ends. A
negotiations on a negatiators New EU-UK Trade and s
future EU-UK agree on Trade Cooperation Agreement g
agreement and Cooperation starts to apply ’
Agreement ;

s
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The EU-UK Withdrawal Agreement

* Entered into force on 1 February 2020
* Transitional period until 31 December 2020

* Part Two: Citizens’ rights contains a chapter on social security coordination




Full Coordination (Art. 30)

Who benefits?

* Those who have continuously been in a cross-border situation involving the EU
and the UK since before the end of the transition period and their family
members / survivors

» E.g. EU nationals residing or working in the UK since 2020 or earlier

Which rules apply?
e The complete social security coordination acquis (Regulations (EC) Nos

883/2004 and 987/2009)




Partial Coordination (Art. 32)

Who benefits?
* Persons who are not covered by Art. 30 but have been subject both to UK / EU
social security legislation before the end of the transition period

Which rules apply?

* EU rules concerning the aggregation of periods, rights and obligations deriving
from such periods

* EU rules regarding the coordination of sickness and family benefits

* General principles of the EU Regulations, such as equality of treatment




Other Aspects

Triangulation: EU and UK have concluded agreements with Switzerland & the
EEA EFTA States to protect persons in triangular situations

UK has observer status in the Administrative Commission for the Coordination
of Social Security Systems

UK participates in the Electronic Exchange of Social Security Information for
cases covered by the WA and bears the related costs

Dynamic alignment in case the relevant EU Regulations are amended or
replaced




EU-UK Trade and Cooperation Agreement (TCA)

* Agreed between the EU and the UK on 24 December 2020

* Entered into force on 1 May 2021 (already applied since 1 January
2021)

Main issues covered:

 Free Trade Agreement

« Framework for law enforcement
and judicial cooperation
Horizontal agreement on
governance




Protocol on Social Security Coordination

Who is covered?
All persons who

* are or have been covered by the social security legislation of an EU
Member State or of the UK

* are residing in an EU Member State or the UK

* are or have been in a cross-border situation between an EU Member
State and the UK as from 1 January 2021




Protocol on Social Security Coordination

What is covered?

Full coordination of all branches of social security coordination that are
currently coordinated under Reqgulation 883/2004 except:

» Family Benefits

» Long-term care

» Special non-contributory cash benefits
» Assisted conception services

Partial coordination: invalidity benefits and unemployment benefits




Protocol on Social Security Coordination

Principle of non-discrimination between Member States
Principle of equal treatment of persons covered

Unicity of legislation

Aggregation of periods of insurance/work/residence
Waiving of residence clauses

Sunset clause




Protocol on Social Security Coordination

* The Protocol does not apply to:

» Situations involving a UK national moving between two or more Member
States - Regulation 1231/2010 applies

» Cross-border situations involving Switzerland, Norway, Iceland and
Liechtenstein

* The Protocol applies without prejudice to the Withdrawal Agreement

* The Protocol does not provide a right to reside and to work in respectively the
UK or the EU

» Only persons fulfilling the national requirements regarding
visa/residence/access to the labour market can benefit from the
Protocol




EMPL-E2-UNIT@ec.europa.eu

Visit us @ http://ec.europa.eu/social

European
Commission
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Co-Ordination of Pension
Rights and Information
between Member States
by Eberhard Eichenhofer

MoveS Seminar

Sofia September 24th 2021

Funded by the




Co-Ordination of Pension Rights

>_Safeig_ugrds protection in cases of
invalidity ,old age and for
survivors(spouses or children)

»by pensions = periodical payments for
life time , recovery or the status of
economic independence ;

»>legal basis: articles 44 et sequ. ,51 et
sequ. BR = reg (EC) 883/2004;

» main feature: totalization =
accumulation of beneficiaries' rights.

lq Deloitte Ihli"\: v_'(';]_-git(, Funded by the
lePoitiers .

Eftheia




Totalization

»The concept refers to determine the
entitlement for benefits;
»>if the entitlement to a pension depends

on periods of coverage ,spent under a
social security system of a Member

State, periods spent in all Member
States are to be totalized;

»periods of coverage are based on
residence, employment or insurance.

Funded by the

- i = \ 3
lq Deloitte. [1ivirsité .

Eftheia



Pension Entitlement vs. Amount

»The concept of totalisation is relevant to
determine the entitlement for benefits;

»an entitlement is given , iIf a person has a
right for a pension;

»pension rights depend on preliminary
coverage under the social security
system of the competent state (e.g. 5
years , 180 months, or 45 years);

»>totalization deals with the question, if a
person gets a pension and does not refer to
the question:How much ?.

lq Deloitte [h,{{-\:v_g,-]_.;mf, . Funded by the
ke oitiers

Eftheia




7. FREE MOVEMENT OF WORKERS &

Totalization and Transborder Lifes

»If X worked and lived 10 years in France
(F), 15 years in Belgium (B) and 20 years in

the Netherlands (NL)
»And the pension laws of F,B and the NL

demand for adpension a coverage of 25
years, X would not qualify for one pension

despite she/he worked for 45 years.

»No pension right despite the guarantee of
the freedom of movement (Article 45

TFEU)
»can this result concur with EU-Law?

e University of Liubljana
“ Deloitte. [ lli versité ]
“romers

Eftheia

Funded by the
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Article 48 TFEU

»As the freedom of movement should not
harm social security rights, under article
48 TFEU a system of social security
coordiniation has to be established by the
EU;this system was established in the BR;

»>it provides for totalization of pension
rights;

»>totalization safeguards social security

rights — acquired in different Member
States.

lq Deloitte []1,{1'\v_¢j,]_-;5‘1t(, . Funded by the
Poitiers

Eftheia
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How does totalization work ?

»Take the example of X, who worked in F for
10 years , in B for 15 years and in the NL
for 20 years:What does totalization bring
about in this case?

» When determining the qualifying period of
X's work life, the administrations of F,B
and the NL have to take into account the
periods of coverage under all laws as one;

»Effect: a 45 years work life counts in F,B
ap‘d NIT as such and not only the national
share!

lq Deloitte [h,{{-\:v_g,-]_.;mf, . Funded by the
ke oitiers
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Effects of totalization on work life

> Totalization makes a transborder work

life under EU law a unity -
acknowledged by all Member States;

»X' s work life — spent in F, B and the NL -

brings about three pension rights:a
French, a Belgian and ,finally, a Dutch

one.
> Totalization does not replace Member

States' rights, but alter their content!

Funded by the

lq Deloitte. [ ivcmité g
FDbitiers =l

Eftheia
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Three steps to determine the amount

> Totalization upholds Member States'
commitments and alter their contents;

» Each Member State has to calculate
the amount according to EU-law;
» Which principles? Three principles!

» Two methods of caculation and,finally,
the commitment to pay the
comparatively higher pension!

lq Deloitte Ihli"\: v_'(';]_-git(, Funded by the
lePoitiers .

Eftheia




Method 1 - the ,, national™ one

»Method 1 is called the ,,national™ one;

»The calculating Member State's authority
figures out the pension on the basis of
credits solely earned under its system.

»E.g. matures from one year of residence,

work or insurance for the beneficiary a
nension of 23 € per year — a 10 years
neriod of coverage brings about a 230 €
pension.

lq Deloitte Ihli"\: v_'(';]_-git(, Funded by the
lePoitiers .
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Method 2 - the ,,European™ one

»The second calculation method is called
the ,European® one;it operates by
aggregating and apportlonmg of
periods of coverage:

>Agﬁregatlon means the competent

authority takes the entire work life and
figures out the fictional outcome under
the applicable legislation;

> Apportioning means ,it identifies the
Member State's share.

lq Deloitte [h,{{-\:v_g,-]_.;mf, . Funded by the
ke oitiers
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Method 2 -examplified

»>If in the given example of X's 45 years
work life — spent in F, B and the NL - the
F authority calculates the pension
amount for X by method 2,

»>it identifies fictionally a 45 years work
history under F Law; the result might be
900 €;

»on this basis a 10/45-share is to be
determined: its outcome is 200 €.

Deloitte []_“{i"\v_'(';]_-git(f, i Funded by the
lePoitiers
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Method 3 Compare and find best

»Finally, the calculationg body has to
compare the outcomes identified by the
two calculating methods,

»if method 1 brings 230 € and method 2
200 € the result of method 1 is higher
than the one of method 2;

» so, the better pension — 230 € - is
payable.

Deloitte Ihl}i"\: v_'(';]_-git(, Funded by the
lePoitiers
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What is the rules' rationale?

»>Also the methods for calculation of the
amount safeguards acquired rights;

»the two methods guarantee that
transborder work counts for pensions in
any respect;

»the ultimate comparison of the two
methods' outcomes satisfies the
demand for protecting migrant workers'
against any loss of rights!

lq Deloitte [h,{{-\:v_g,-]_.;mf, . Funded by the
ke oitiers
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Information of administrations

»Art. 76 BR states, that cooperation is
based on responsible institutions - to be
named by the Member States;

»Article 53 IR reverberates this obligation for
pension administrations;

»Cooperation is to be built on principles
(Art. 2 IR):public service ,efficiency , active
assistance , rapid delivery , accessability -
also e-accessability , in particular for the
elderly and the disabled persons.

lq Deloitte Ihli"\: v_'(';]_-git(, Funded by the
lePoitiers .
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Information commitments

»Data exchange without delay (Art. 3 IR);

»>data protection in collecting, transmitting
or processing personal data (Art. 4 IR);

»the Administrative Commission (Art. 71 BR)
sets standards for format and methods

(Art. 4 IR);
»documents - issued by other Member

States' institutions — are to be
accepted(Art. 5 IR);
»>provisional decisions(Art.6 IR).

Funded by the

lq Deloitte. [ ivcmité g
FDbitiers =l
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Information of pension authorities

> Notification of decisions and remedies
(Art.48 IR);

>»independent determination of
invalidity (Art. 49 IR);

»payments without delay( Art. 50 IR);

»exchange of information among all
the Member States' institutions (Art. 50
IR) and accelerated pension calculation
(Art. 52 IR).

lq Deloitte Ihli"\: v_'(';]_-git(, Funded by the
lePoitiers .
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Thank you very much

»>for your interest in the subject matter
and

»your questions!
» email - contact:

eichenhoferberlin@t-online.de

lq Deloitte. {)ivéiite . Funded by the
dePoitiers
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KoopauHanusd B 00,1aCTTA HA IEHCUUTE
cbIviacHO Perimament (EQO)

Ne 883/2004 u Pernnament (EQO)
Ne 987/2009

ot University of Liubliana
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OCHOBHHU NPUHIUIIA HA KOOPAMHAIUATA U
MPUJIATAaHEeTO UM B NIPAKTHKATA

» PaBHO TpeTupaHe Ha nuuaTa

» PaBHO TpeTupaHe Ha @aKTu, CbobUTUSA U
noxoau
» CyMuUpaHe Ha ocUrypuTtenHu nepmnoau

- pybnupaHe Ha nepuoaun

- Npeobpa3yBaHe Ha nepuoaun

» [MpNUNOXKMMOCT Ha 3aKOHOAATENCTBOTO Ha
eAHa eANHCTBEeHa AbpXaBa-4JieHKa

> NI3HOC Ha obe3weTeHna nam otnagaHe Ha
npasusaTa 3a npebmBaBaHe

e Usniversity of Liuhiiana
. ¢ i
lq Deloitte. [ /ivirsité Funded by the
& Poitiers .
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TpyaHocTH 1 mMpoOJIEeMH OT IPAKTHKATA

> MNpebuBaBaHe N cyMMpaHe Ha Nepuoamn 3a NpaBo Ha
NeEHCUS — Bpb3Ka, 3HaUeHne, TpYAHOCTU

» Paznnumnsa B yaoctoBepsiBaHe Ha OCUT (EJMTenHMTe
nepuoamn 3a neHcusa — popmynsp E 205)/ EA P 5000;

» [locneagBaly NpoMeH B YOOCTOBEPEHMU
OCUTYPUTENHUN nepunoau

> 3abaBsiHe B y[0CTOBEPSIBAHETO HA OCUTYPUTESTHUTE
nepnoam n obpaboTBaHETO Ha 3asaAB/IEHUS 3a MNeHCUS
OT CTpaHa Ha YyXAu KOMMETEHTHU UHCTUTYLUMN,
cnnpaHe u 3abaBsHe Ha nNnawaHusaTa

> TpYAHOCTW NpU YCTAaHOBSABAHE Ha PaKTU UK
0bCTOATENCTBA, HAaCTbNWAM B ApYyra AbpXaBa-4YJleHKa
OT 3Ha4yeHue 3a bbarapckata NeHcus;

> N3mamum c “ageknapayuun 3a Xusot”

e Usniversity of Liuhliana
lq Deloitte. [fm\ivg']-é ité - Funded by the

Eftheia & Poitiers




CucremMure 3a COIMAJIHA CUTYPHOCT B YCJIOBHSITA
Ha maHaemusaTa or KOBU/I-19 — mepku n
peuieHust

» yOb/>KaBaHe Ha 3aKOHOYCTAaHOBEHUTE CPOKOBE

» NMpoAbJ/IXaBaHe CpPpOKOBETe Ha eKcnepTHUTe
peweHuns Ha TEJIK/HEJIK

> MeceyHa gobaBka KbM NEHCUUTE

> yYBe/In4eHne Ha MMHUMaNHNAa pa3Mep Ha
neHcmmuTe

» CNy»XebHo npensymncnsiBaHe Ha NeHcumnTe

» 3a4MTaHe 3a OCUrypuTesieH Ctax B
no-rongma npoab/IKUTENHOCT nepmnoja Ha
HernJlaTeH OTMNycK

e Usniversity of Liuhiiana
lq Deloitte. [fm\ivg']-é ité i Funded by the

Eftheia & Poitiers
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gaxc: +359 2 926 14 40, e-mail: NOI@nssi.bg
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#- FREE MOVEMENT OF WORKERS &

Coordination dimensions of
the protection of the
unemployed in the EU

Prof. Dr. Ferdinand Wollenschlager

MoveS seminar Bulgaria

Coordination of Pensions and Unemployment
Insurance in the EU

Sofia/online, 24 September 2021

lq Deloitte ['T'I-lli’:\:{;]'é ité i Funded by the
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« “"Regulation No 883/2004 does not set up a common
scheme of social security, ...

« ... but allows different national social security schemes to
exist and its sole objective is to ensure the coordination of
those schemes.

« It thus allows different schemes to continue to exist,
creating different claims on different institutions against
which the claimant possesses direct rights by virtue either
of national law alone or of national law supplemented,
where necessary, by EU law”

(Brey, para. 43)

_ i
“ Deloitte. [7,iv¢gite . Funded by the

Eftheia



 Free movement of unemployed persons in the EU and their
social protection has two dimensions to be distinguished
and co-ordinated:
1) access to benefits in the host Member State &

2) export of benefits from the home ("competent”) state

 Issues

« Access to social benefits in the host MS during the first
three months? (Garcia-Nieto)

Funded by the

: & g
lq Deloitte. [y))iv¢isité
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« After three months

« if moving to another MS without intention to seek
employment? (Dano)

 if an employment has been exercised? (Alimanovic)

« if entry “in order to accompany her partner, the
father of her young children, from whom she is
separated on account of domestic violence.” (CG)

« if person seeks work? (Collins etc.)

: 3
lq Deloitte. [y))iv¢isité

Eftheia

Funded by the




« Is it possible to export benefits from the home
(“competent”) state if entitlement exists?

“ Deloitte U,,Eﬁﬁﬂﬂ i Funded by the

Eftheia lePoitiers
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Outline

I) Access to benefits in the host Member State

1. Unemployed persons as former workers

2. Unemployed persons as economically inactive persons
3. Unemployed persons as jobseekers

IT) Export of benefits from the home (Y*competent”) state

lq Deloitte. {)ivirsite
e

Eftheia

Funded by the




I) Starting point: Co-ordination regulation (Brey, para. 39 ff.)

« Unemployment benefits qualifying as non-contributory cash
benefits (Art. 70 Reg. 2004/883)

« Art. 70 (4) Reg. 2004/883: Such benefits “shall be provided
exclusively in the Member State in which the persons
concerned reside, in accordance with its legislation.”

« “conflict rule® to determine applicable legislation, ...

... but ,,not intended to lay down the conditions creating the
right to special non-contributory cash benefits”

“ Deloitte. {j,ivérsite

Eftheia

Funded by the




 Thus: MS may stipulate criteria such as requirement of a
legal right of residence ...

- ... if in line with EU law, notably Directive 2004/38/EC

lq Deloitte U,,i?%ima - Funded by the

Eftheia [Poitiers
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I.1. Unemployed persons as former workers
a) Far-reaching position of workers

« Residence right and equal access to national social systems
for migrant workers

« Comprehensive entitlement to access to social benefits and
virtually unconditional solidarity

« Residence requirement (minimum period of residence) is
not justifiable

: 3
lq Deloitte. [y))iv¢isité

Eftheia
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 Financial interests of the host Member State are no

justification for putting foreign nationals at a
disadvantage

 Justification: Sufficient integration of economically
active persons contributing to productivity and tax

revenue in the host Member State (cf. e.g. CJEU,
Aubriet)

 Moreover: Free movement not a mass phenomenon

(although controversies: Eastern enlargement, child
benefits)

) |
“ Deloitte. {j,ivérsite

Funded by the
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b) Retention of worker status after the economic activity has
ended/unemployment [Art. 7(3) Directive 2004/38; CIJEU,
Alimanovic]

« Retention for at least six months if employment < 1 year

no additional proportionality test required (para. 58 ff.;
different view of AG)

« Retention if employment > 13/ear (cf. b); possibility of
temporal restrictions excluded by CJEU, Tarola 11.4.2019,
para. 27, 44)

 Requirement of re-integration into the labour market within
reasonable time (CJEU, Prefeta, 13.9.2018, para. 37 ff.)

_ i
“ Deloitte. [7,iv¢gite . Funded by the

Eftheia



» Cases of retention not conclusive (CJEU, Saint Prix, para. 27
ff.: parental leave)

“ Deloitte U,,Eﬁ;ité i Funded by the
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[.2. Unemployed as economically inactive persons

« Maastricht (1993): Introduction of free movement rights for
all Union citizens, even for economically inactive persons,
into EU-Treaties

* (P) Risk of economically motivated migration

« Therefore: Economic residence conditions in secondary law

« Sufficient means of subsistence
« Comprehensive health insurance cover

) |
“ Deloitte. {j,ivérsite

Funded by the
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« CJEU: Relativisation by applying the principle of
proportionality to residence conditions

« Immaterial:

« Temporary reliance of a student on social assistance
(Grzelczyk)

 Health insurance which does not cover all risks
(Baumbast)

« Despite all criticisms from the Member States: Codification
and extension in the Free Movement Directive 2004/38/EC

) |
“ Deloitte. {j,ivérsite

Funded by the
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a) Residence: Three-stage-model of Directive 2004/38/EC

« Up to 3 months: No economic conditions, but expulsion if
unreasonable burden on the social assistance system of the
host Member State [Art. 6(1), 14]

* Beyond this: Economic conditions, but no automatic
expulsion in case of reliance on social assistance [Art.
7(1)(b) and (c), Art. 14(3)]

« Recital 16: Unreasonable burden to be assessed in view of:
Temporary difficulties? Duration of residence? Personal
circumstances? Social assistance sums provided?

_ i
“ Deloitte. [7,iv¢gite . Funded by the

Eftheia



» Right of permanent residence

Acquired after five years of legal residence; unconditional
(Art. 16 f.)

“ Deloitte [T”i"\?%ijté i Funded by the
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b) Access to social benefits (claim to equal treatment)

« CJEU: (Limited) access of economically inactive persons to
social benefits (Sala, Grzelczyk, Bidar cases)

« Codified in Art. 24 Directive 2004/38
« Requirement: Residence right

« Unconditional right of residence for stays up to three months,

BUT: no claim to social assistance [Art. 24%2) Directive
2004/38], confirmed in Garcia-Nieto case (in line with primary
law; no individual assessment required)

) |
“ Deloitte. {j,ivérsite

Funded by the
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» Unconditional right of residence and claim to social
assistance after acquisition of right of permanent residence
(five years)

« In between: to be considered on a case-by-case basis
(unreasonable burden test)

« Confirmed in Brey (19 September 2013)

« Paradigm shift in Dano (14 November 2014)?

no residence right and claim to equal treatment under
Directive if economic residence criteria are not fulfilled,
no relativization in terms of proportionality

_ i
“ Deloitte. [7,iv¢gite . Funded by the
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« But: Particular circumstances of the case / contrary
secondary law [cf. also Alimanovic: Claim to equal
treatment if protected from expulsion according to
Art. 14(4) — must also apply to (3)]

« Reference to Brey-jurisprudence in Alimanovic, para. 46
(further Renddén Marin, para. 45 f.):

“[although] the Member State [must] take account of
the individual situation of the person concerned before
it adopts an expulsion measure or finds that the
residence of that person is placing an unreasonable
burden on its social assistance system [Brey], no such
individual assessment is necessary in circumstances
such as those at issue in the main proceedings.”

_ i
lq Deloitte. [7,iv¢gite . Funded by the
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« Ambivalent approach in CG (15 July 2021; C-709/20)

_ i
lq Deloitte. [7,iv¢gite . Funded by the

« On the one hand: Confirmation of strict reading of

Dano (no residence right and claim to equal

treatment under Directive if economic residence

criteria are not fulfilled, no relativization in terms of

Broportionality; again no discussion of Art. 7 (1) lit.
(,burden“) and Art. 14 (3)).

On the other hand: acknowledgment of a claim to
social assistance based on EU fundamental rights for
a EU citizen who “resides legally, on the basis of
national law, in the territory of a Member State other
g})a)n that of which he or she is a national” (para.




I.3. Position of jobseekers

(P) Janus-faced position: potential market participants

First: Residence right, ...

... but no equal access to social benefits (CJEU, Lebon)

Situation with regard to the latter improved following
introduction of Union citizenship (CJEU, Collins, Ioannidis)

Funded by the
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 Free movement of workers includes “a benefit of a financial
nature intended to facilitate access to employment in the
labour market of a Member State” (CJEU, Collins, para. 63)

« However: A link with the employment market in the State
concerned may be required (CJEU, Collins, para. 69)

* Collins case: Reasonable minimum residence period
(para. 69 ff.; even broader approach in Prete case, para.50)

) |
“ Deloitte. {j,ivérsite

Funded by the

Eftheia



z
7
{ MoveS
W . .
7 FREE MOVEMENT OF WORKERS &

N \\.\:._ 522 SOCIAL SECURITY COORDINATION

-
-

« (P) Conflict with Art. 24(2) Directive 2004/38: Exclusion of
jobseekers from social assistance

« Recent jurisprudence more restrictive < Alimanovic: If
provision of means of subsistence prevails, no Collins
benefit, but social assistance (para. 45 f.; cf. also Vatsouras
and Koupatantze, para. 45)

: 3
lq Deloitte. [y))iv¢isité
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I(P) _fermanent exclusion in Art. 24(2) in line with EU primary
aw:

 Former workers (Alimanovic, para. 58 ff.): Differentiated
system of Art. 753)(b) and (c) Dir. 2004/38/EC in line with
EU primary law (disagreeing: AG Wathelet)

« First-time jobseekers

« Problematic in view of the gradual inclusion of
economically inactive persons

- Disagreeing AG Wathelet, Alimanovic case (para. 98)
and Garcia-Nieto case (para 73 ff.)

“ Deloitte. {j,ivérsite

Funded by the
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« Consequences of fundamental rights approach in Case CG
(15 July 2021; C-709/20)? Jobseeker enjoys a right to
residence on the basis of EU law!

lq Deloitte [1,,#%21»[(. . Funded by the

Eftheia Poitiers
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II. Export of benefits

« Provided for under the conditions of Art. 64 Reg. 883/2004
if seeking work in another Member State

« For a period of three months, which may be extended to six
months

lq Deloitte Uni?‘%ii‘r(" . Funded by the

Eftheia Poitier
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4. Conclusions

« Unemployed persons as workers: far-reaching access

 Non-market actors: Dynamics of Union citizenship

« Legal uncertainty (e.g. no automatic expulsion;
proportionality test)

lq Deloitte Uni?‘%ii‘r(" . Funded by the

Eftheia Poitier
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« Improvements in recent case law

« Clear regime for former workers seeking work in Art.
7(3)(b) and (c) Directive 2004/38 (Alimanovic)

« Exclusion during the first three months (Garcia-Nieto)

« Rule/exception relationship with respect to economic
conditions is stressed

lq Deloitte. {)ivirsite
e

Eftheia
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« Still open: First-time jobseekers, role of proportionality test
after Dano & CG judgments, consequences of fundamental
rights approach (CG)

lq Deloitte U,,i?%ima - Funded by the
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THANK YOU
FOR YOUR ATTENTION!

QUESTIONS & SUGGESTIONS:

ferdinand.wollenschlaeger@jura.uni-
augsburg.de
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[IpoOeMu Ha KOOpAMHAIMATA HA
OOIIIECTBEHOTO OCUTYPSIBAHE MPH
0e3paboTuna B bearapus

24 cenrremBpu 2021 1

ot Unniversity of Liwhliana
lq Deloitte. [fillj\j'éi'h!" ité e Funded by the
& Poitiers .

Eftheia




\
y

1Y

-
=

ove S

’rr,,
"f

[IpaBHU paznopeaou

PernameHT (EO) N2 883/2004 — asan lll, rnasa 6, un. 61-65 — Tpu chepwm

y ocToBepsBaHe Ha nepuoau/poxoan/npebusaBaHe U U3YUCNABAHE Ha
obesueTeHuns

- M3HOC Ha obe3weTeHnn
- Bb3CTaHOBABaHe Ha n3naateHn obesuweTteHnsa 3a be3paboTnua

PernameHTr SEO) Ne 987/2009 — nan I, rnasa V, un. 54-57 v aan IV, rnasa |l
yn. 66 (5) (6) nun. 70

- npoueaypHu NpaBuna 3a nNpuaaraHe Ha OCHOBHUA pPernameHT

- gJMHaHCOBM pasnopeabn 3a Bb3CTaHOBSABAaHe Ha obe3weTteHMA 3a
e3paboTtmua

“ Deloitte [Hliﬁité Funded by the m
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[IpoGnemMu 1pu KOOpANHALIUSITA

Mpobnemn npu KoopauHauuATa npu obeswereHuATa 3a
6espabortnua:

- BbB BCAKa OT Tpute cpepu Ha KoopauMHAUMA Ha
obe3leTeHmnATa 3a 6e3paboTmua - CBbP3aHU CbC CbLLHOCTTA
Ha KOOPAMHALMOHHUTE NpaBuaa

- OT pas/MyeH XapakTep — TexXHWYECKU, TbJIKyBaTe/NHY,
npasonpuiaarawm

- IMNCa Ha fACEeH MeXaHM3bM 3a MpPeoaonsABaHETO MM —
B3aMMHO pPa3bumpaTesicTBO U PasyMHU CPOKOBE

s Usniversity of Liuhiiana
- a ; :q .“’ m
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YaocToBepsiBaHE HA IEPUOIH, JOXOA ¥ IpeONBaBaHE

YooctoBepABaHe Ha  nepuogu/poxoaun/npebusasaHe -  ypes
CTPYKTYPUPAHU €NeKTPOHHU AOKYMEHTU U NPEeHOCUMM AoKymeHTH Ul

- BCAKa AbpKaBa Y1eHKa MMa Pas/IMiyHU U3UCKBAHMA MO HaLMOHA/IHOTO CU
3aKOHOOATe/NCTBO 33 BMAA Ha [JOKYMEHTUTe, Heobxoammu 3a
yAOCTOBEpABaHe Ha CTax/aoxon,

- IMNca Ha MHPopmauma 3a PpakTM, OT 3HAYeHMe B ApyraTa AbprKaBa 3a
NpeueHKa Ha NnpaBaTa (Hanp. NpuyMHaTa 3a ocBoboXKaaBaHe oT paboTa)

- pa3nMyHa OUEHKa Ha nepuoamTe, CbIMACHO  HaUWMOHANHUTE
3aKoHoAaTencTBa (Hanp. camocTosiTe/IHAa 3aeTOoCT B eAHaTa Abprkaba,
KOSATO B Apyrata e nepmoz, Ha 3aeTocCT)

- 3aTpyaHeHus npu onpeaensHe Ha npebrsBaBaHeTo.

“ Deloitte [Yni\'i‘!;'rsi‘r(" Funded by the m
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M34ncigBaHe Ha 00€3IeTECHU

U3uucnaBaHe Ha 0663I.I.I,ETEHMFI - U3KTIOYUTE/ZTHO OT nocneaHumA
40X04, NoayvyaBaH OT 3aUHTEPECOBAHOTO /1NLE

- UFHOPMPaAHe Ha HaUuWOHaNHWUTE npaBMaa 3a WU3YUCAABAHE Ha
obesuweteHnata (24 meceua) - 3a 6e3paboTHU AMUA, KOUTO
npebmuBaBaT B AbprKaBa Y/JeHKa, pPas3nn4yHa OT KOMMETeHTHaTa
ObprKaBa Y/ieHKa ce B3MMa npeasu U3KAYUTENHO Aoxoaa OT
Apyrata AbprKaBa 4Y/eHKa, He3aBMCMMO OT MPOAbLAKUTENHOCTTA
Ha nepuoaa

- MPOMAHA Ha AbprkaBaTa Mo mectopaboTa eAMHCTBEHO C LUen
NPUNOXUMOCT Ha NpaBuiaTa Ha PeriameHTUTe 3a M34YMCcaABaHe
Ha obe3LleTeHuns.

lq Deloitte. (iyisité
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M3H0C Ha 00€31IeTECHUSA

N3HOoC Ha obe3weTeHna — 3a nepuoa oT 3 meceLa, C Bb3MOMXKHOCT
33 yabaXKaBaHe Ao 6 meceua

- nepuoaa Ha U3HOC Ha obe3LeTeHMa e KpaTbK

- 3aTpyAHEeHMA npu peructpaumaTa Kato 6e3paboTHM Auua B
ipyrata AbpKasa

- 3abaBAHe BbB BPEMETO Ha eXXeMeCceyHOTO MOTBbPXAaBaHe, ye
nMuaTa BCe Olle ca PerncTtpupaHym M TbpcaT paboTa B ApyraTa
NbprKaBa Y/1eHKa

“ Deloitte [Ynlj’?:('!%i‘[(’- Funded by the m
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Bn3cTanoBsaBaHe Ha 00e3IETEHU

Bb3cTaHOBABaHe Ha u3nsiaTteHU obe3weteHusa — 3a nepuog oT 3
A0 5 meceua OT AbprkaBaTa YJIeHKa No nocsiegHa paboTta Ha
6e3paboTHMUTE InLA, KOUTO ca NpebuBaBaBann B AbprKaBa YEHKa,
Pa3/IM4YHA OT KOMMETEHTHATa AbprKaBa YJIEHKA M Ca NOAYYUAU
obe3weTeHna 3a 6e3paboTnua oT AbprKaBaTa No npebmnBaBaHe

- npoabnKuTenHa npoueaypa (18 meceua)

- He3auyuTaHe Ha peweHnATa Ha AKCCC Ha paboTHMUUTE-MUTPAHTH
(PeweHne U4 ot 1 anpun 2012 r.) - BeankobputaHusa

- Pa3/IMYHO TbJ/IKyBaHe Ha pa3nopenbute 3a Bb3CTAHOBSAIBAHE —
bpumna

“ Deloitte [Yni\'i‘!;'rsi‘r(" Funded by the m

Eftheia




biaroaapst 3a BHUMaHHETO!

HauuoHaneH ocurypuTteneH MHCTUTYT
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