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1 Introduction

This paper has been prepared for the Peer Review on “Enhancing whistleblower
protection through better collaboration between responsible authorities - a tool to
prevent and tackle work-related crime” within the framework of the Mutual Learning
Programme. It provides a comparative assessment of the policy example of the host
country (Norway) and the situation in Czech Republic. For information on the host
country example, please refer to the Host Country Discussion Paper.

2 Overview of key trends

The issue of whistleblowing in the Czech Republic appeared in the public domain for the
first time in 2009, through the activities of the Transparency International non-profit
organisation. Initially, whistleblowing was widely perceived as a way of exposing unfair
practices that posed a threat to the public and acted against the public interest. Later,
however — particularly in the context of the long-standing struggle against corruption -
whistleblowing became mainly associated with the exposure of corrupt behaviour and
whistleblowers were mostly identified as those who reported cases of corruption. Thus,
whistleblowing in the sense of reporting work-related crime concerning wages and
working conditions, social security and taxation, the exploitation of workers or the
distortion of competition was somewhat pushed into the background.

While the legal protection of whistleblowers exists in the Czech Republic, it is fragmented
and covered by a number of different pieces of legislation. Despite the increased efforts
of the government to prepare one specific uniform and comprehensive legislative
regulation concerning whistleblowing, the legislation proposed in this area has, to date,
not found sufficient support and has yet to be enshrined in law. The only exception
concerns a Government Regulation of 2015 which covers civil servants; however, as it
will be explained in the following section, according to recent legal analysis, this
Regulation cannot in fact be applied. In general, current legislation covering
whistleblowing is perceived to be inadequate and unnecessarily complex.

In addition, the activities of those public administration bodies that are responsible for
handling complaints concerning work-related crime are also seen as fragmented,
making it difficult for potential whistleblowers to determine the authority under whose
jurisdiction the reporting of a particular work-related crime lies. The consolidation of the
activities of the various public administration institutions is clearly required so as to
simplify the notification procedure.

3 National policy / measures
3.1 Legislation and its shortfalls

While no specific uniform legal provision is in place in the Czech Republic for the
protection of whistleblowers, this does not mean that whistleblowers are not protected.
The basic legal norm in this case - for employee whistleblowers - is Act No. 262/2006
Coll., the Labour Code, which clearly defines the reasons for which an employment
relationship can be terminated (Section 50), and affirms that it is not possible to dismiss
employees without providing justification. Moreover, Section 43, Paragraph 1 of the
same Act defines the so-called “transfer” of employees to a place of work other than
that agreed in the contract of employment, stating that this is possible only with the
employee’s consent and, concerning the employer, only if it is necessary in terms of
operational requirements. For the whistleblower, therefore, it means that he/she cannot
be transferred to another place of work without his/her consent so that he/she no longer
has contact with the evidence of the unfair practices on which he/she has decided to
inform. In this case, however, it depends on how precisely the place of work is defined
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in the employment contract (whether it is a particular address, or it is more general,
e.g. “"Prague”).

Further, employees have the right to refuse to perform work that they reasonably
consider to present an imminent and serious threat to their lives or health or the life or
health of other natural persons. Such a refusal cannot be considered to be a breach of
the duty on the part of the employee (Section 106, Paragraph 2 of Act No. 262/2006
Coll., the Labour Code). However, this provision does not apply to situations in which
the public interest other than the lives or health of employees themselves or other
natural persons is threatened. On the other hand, employees have an obligation to
comply with the instructions of their superiors provided, however, that they are issued
in accordance with legislation (Section 301 (a) of Act No. 262/2006 Coll., the Labour
Code). Failure to comply with an instruction issued in breach of legislation does not
therefore constitute a breach of employment conditions.

Further legislation that serves to protect (not only) whistleblowers consists of Act No.
141/1961 Coll., on Criminal Proceedings (the Criminal Procedure Code), which allows
for the anonymous reporting of criminal proceedings (Section 55 of the Act). Moreover,
Act No. 137/2001 Coll. on the Special Protection of Witnesses and Other Persons in
Connection with Criminal Proceedings also allows for witness confidentiality if the
whistleblower is a witness to criminal proceedings. However, this protection is not
automatically guaranteed, i.e. it depends on the discretion of the State authorities.

Act No. 40/2009 Coll., the Criminal Code, section 368, however, sets out the obligation
for anyone who becomes aware of the committing of a crime to obstruct (Section 367)
and report (Section 368) the offence. Otherwise, they may face a prison sentence of up
to three years. However, Section 368 also sets out that offences do not have to be
reported by an attorney whose staff become aware of an offence through their advocacy
work or legal practice, nor with respect to the religious confession of a secret.

According to Svandova (2011) and Frankova (2016), in Czech Republic the status of
whistleblowers, the process of notifying unfair practices and the protection against
retaliation are insufficiently regulated. In recent years, legislators have made several
attempts to introduce a comprehensive legislation; however, for various reasons no
such legislation has yet been passed.

The only exception concerns Government Regulation No. 145/2015 Coll., on measures
related to the reporting of suspected offences in the civil service. The purpose of this
Regulation is to protect State employees who notify such offences. According to this
Regulation, a civil servant who reports a suspicion of an offence being committed by
his/her superiors, a state employee or other employee or a person in the service of the
State in a different legal relationship in connection with the performance of a civil service
(employee of the police, army etc.), other work or public function or related to it
according to this Regulation or a different legal procedure (hereinafter referred to as
“the notifier”), even anonymously, shall not be adversely affected, disadvantaged or
subjected to pressure (Section 1 of the above-mentioned regulation) as a result of such
conduct. Moreover, this Regulation covers the ways in which an offence can be notified,
the establishment of a location (e-mail address) to which state employees can address
such a notification, ensures anonymity for the notifier, etc. According to Frankova
(2016), however, the problem with this Regulation lies in its non-compliance with Act
No. 234/2014 Coll. on the Civil Service (this Act covers the legal conditions of civil
servants working in the state administration system). It is not, in fact, possible in the
Czech Republic for such a Regulation to introduce rights and obligations that are not at
the same time enshrined in legislation. Thus, in the case of this Regulation, it means
that its protective measures cannot in fact be enforced.
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3.2 Options open to whistleblowers concerning the reporting of work-
related crime

One of the ways to report unfair practices at work is to call the so-called anti-corruption
lines, which are being set up by an increasing number of public authorities as well as
non-profit organisations in response to the government’s anti-corruption drive. These
anti-corruption lines enable the notification of the suspicion of unfair practices by the
employees of State offices via telephone, e-mail or in written form. However, again,
with exceptions, such lines are mainly dedicated to the reporting of suspicions of
corruption.

With respect to whistleblowers who wish to report work-related crime concerning wages
and working conditions, social security and taxation, the exploitation of workers or the
distortion of competition etc., the easiest way is to contact the State Labour Inspection
Office (Statni Gfad inspekce prace, SUIP). If an employee suspects or witnesses unfair
behaviour on the side of the employer, he/she can personally visit a SUIP office on the
so-called consulting days or contact the SUIP in writing or via e-mail. Employees may
also request an inspection to be conducted. Inspections based on such an initiative are
performed by the relevant regional Labour Inspectorate Office. The subject of such
inspections concerns primarily the compliance with legal regulations in the area to which
the initiative draws attention. Upon completion of such an inspection, the notifier
receives (provided he/she provided a return address) written information on the result
together with the notification that the facts stated in the complaint were or were not
confirmed by the inspection.

However, the main complication for whistleblowers (employees) is the fact that some
work-related crimes do not fall under the competence of the SUIP. These include, in
particular, social security issues that fall under the Czech Social Security Administration
(Ceska sprava socialniho zabezpecni, CSSZ), health insurance issues (the responsibility
of the various health insurance companies) and complaints about hygiene issues in the
working environment (lighting, ventilation, the provision of beverages at the place of
work, etc.) which fall under the competence of the relevant regional hygiene authority.
Whistleblowers can contact and initiate inquiries with all these institutions (by
telephone, e-mail, in writing) provided they fall within the authority of the respective
institution; however, since these institutions are not necessarily used to investigating
such complaints, they may not be able to react immediately.

It follows, therefore, that the notification of suspicious practices is far from being simple
and flexible, and that it requires a knowledge of the legal environment and the institution
to which the complaint be directed and the requirement to consider the possible
extension of the notification process until the institution is determined under whose
jurisdiction the complaint will be addressed.

The fact that the SUIP is used by whistleblowers is illustrated by the following statistics:
in 2017, the SUIP received a total of 6 870 complaints for investigation. 4 286 of these
complaints related to labour relations and conditions, i.e. a total of 60% of all the
complaints received; most of these complaints are related to remuneration. A total of
876 complaints alleged violations of health and safety at work regulations. With respect
to the inspection of employment, 2 034 complaints were received, of which a significant
part consisted of the notification of possible illegal work.

3. 3 Whistleblowing in the private sector

The previous section revealed that the legal protection of whistleblowers exists in the
Czech Republic and that there are a number of authorities to which whistleblowers can
(even anonymously) report work-related crimes. The problem, however, is the high
degree of fragmentation of the notification process, which complicates the reporting of
possible offences.
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Therefore, according to Kazdova (2018), with respect to the private sector, especially
branches of multinational companies, the management has developed its own
procedures in this area or has adopted the rules concerning whistleblowing created by
the company’s headquarters where relevant. These rules are generally of a very high
standard. Internal regulations (directives) identify those actions or events that are
incompatible with the company’s values and set out procedures for initiating the
notification of unfair practices. In addition, companies generally encourage their
employees to report their suspicions of unlawful or unethical behaviour as they generally
require a high standard of employee conduct and do not tolerate any type of suspicious
behaviour. Companies often establish so-called hot lines — a telephone number or email
address - via which employees can submit a complaint. The complaint is then subjected
to an internal investigation that is usually conducted by the Internal Audit, Legal or HR
Department. However, again, according to Kazdova (2018), whistleblowing at the
company level usually concerns allegations of corruption concerning the management
or employees rather than work-related issues.

4 Assessment of public policy implications and success factors

The Norwegian and Czech models are similar in principle — in both Norway and in the
Czech Republic, there is one basic statutory norm in place that regulates relations
between the employee and the employer. The State Labour Inspection Office is
responsible for overseeing the various obligations arising from employment legislation,
including health and safety at work issues.

However, this is where the similarities end. While the Norwegian Working Environment
Act is an active instrument with respect to whistleblowing in the area of work-related
crime, i.e. it states that it establishes an obligation of notification in cases of harassment
and serious violations of safety provisions or other aspects of the physical working
environment that may represent a risk to life and health (Trygstad, 2019, p.3), the
Czech Labour Code is passive in this respect - it provides only for the protection of the
employee - the whistleblower; according to legal analysis, this is insufficient. It does
not regulate the obligation of employees to report work-related crime. Moreover,
upcoming legislation, which has yet to be confirmed as the legal norm, refers to
whistleblowing as the notification of corruption, not as that of work-related crime. This
represents a further difference from the Norwegian case — while in the Host Country
whistleblowing has come to light particularly in connection with the enlargement of the
EU, the arrival of labour from abroad and the associated social dumping (Trygstad,
2019), with respect to the Czech Republic, whistleblowing concerns the fight against
corruption; while it does not exclude employee whistleblowers, it is not directly focused
on this group.

In the situation where whistleblower protection legislation focuses on the fight against
corruption and whistleblowers as employees who report work-related crime, legal
opinion suggests that the level of protection for the latter is inadequate and that social
dialogue should play a more active role in this area. Although the level of trade
unionisation in the Czech Republicis low (12.5 % in 2018) and the coverage of company
collective agreements is a mere 31.5 %, the trade unions still make up the most
important representative of employees in the workplace (while the Czech Labour Code
recognises other forms of employee representation in the workplace, the rights and
obligations of these forms do not approach those that apply to the trade unions). In
addition, many trade unions already provide their members with advice on labour
legislation issues; thus, social dialogue could address this topic not only at the workplace
but also at the sectoral and national levels. In the Czech Republic, however, the issue
of whistleblowing remains outside the interest of the various social partners; we do not
know if collective agreements contain whistleblowing provisions (unlike in the case of
higher-level collective agreements, there is no obligation in the Czech Republic to
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publish company-level collective agreements; thus, while it cannot be ruled out, it is
thought very unlikely that they should do so). At the workplace level, whistleblowing is
addressed either via internal guidelines (large international firms) or (most often) not
at all.

Given that the Host Country already takes a more detailed and refined approach to the
regulation of whistleblowing concerning work-related crime, it is difficult to recommend
any measures that the Host Country might adopt. However, the Czech Republic might
be advised to adopt (if one does not consider legal standards), in particular, the
awareness-raising measures applied in relation to whistleblowing, the active role of the
social partners and the cooperation of public institutes applied by the Host Country.
Especially social partners at both the central and sectoral levels in the Czech Republic
have introduced, or are introducing, a range of educational and awareness projects
relating to working conditions, new forms of employment, Industry 4.0, etc. These
projects are largely funded by the European Social Fund and it would certainly be
possible through this means to introduce awareness-raising activities for trade unionists
as well as counselling and legal support for whistleblowers. At present, a number of
trade union organisations merely offer their members advice and legal assistance with
concern to various areas of employment legislation. On the whole, however, the various
social partners are not particularly interested in this topic, especially the trade unions,
which currently have other priorities (raising wages, shortening working hours without
lowering wages, etc.).

5 Questions

o From which sources are advisory seminars, manuals etc. (public source,
social partners) financed?

o Do collective agreements contain arrangements pertaining to whistleblowing
concerning work-related crime?

o Do different practices apply to different employee groups (public versus
private sector)?
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Annex 1 Summary table

The main points covered by the paper are summarised below.

Overview of key trends

 In the context of the long-standing struggle against corruption, whistleblowing
became associated mainly with the exposure of corrupt behaviour. Thus,
whistleblowing in the sense of reporting work-related crime was somewhat pushed
into the background.

* Legislative support is fragmented and insufficient.

National policy / measures

e Legal protection of employee whistleblowers is fragmented and covered by a
number of different pieces of legislation.

e Despite the increased efforts of the government to prepare one uniform legislative
regulation concerning whistleblowing, legislation proposed in this area has, to
date, not found sufficient support and has yet to be enshrined in law.

e According to lawyers, the status of whistleblowers concerning the process of
notifying unfair practices and their protection against compensation claims are
insufficiently regulated

e Ifan employee suspects or witnesses unfair behaviour on the side of the employer,
the easiest way is to contact State Labour Inspection Office (SUIP). However, the
main complication for whistleblowers (employees) is the fact that some work-
related crimes do not fall under the competence of the SUIP, but other public
institutions. It follows, therefore, that the notification of suspicious practices is far
from being simple and flexible.

Assessment of public policy implications and success factors

e The Norwegian model is much more developed.

e Social dialogue could play a more active role in this area in the Czech Republic,
however, the issue of whistleblowing remains outside the interest of the various
social partners.

e The awareness-raising measures should be applied in relation to whistleblowing,

« The cooperation of public institutions (SUIP, financial offices, Czech Social Security
Administration etc.) in relation to whistleblowing could help whistleblowers.

e  From which sources are advisory seminars, manuals etc. (public source, social
partners) financed?

* Do collective agreements contain arrangements pertaining to whistleblowing
concerning work-related crime?

* Do different practices apply to different employee groups (public versus private
sector)?
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Annex 2 Example of relevant practice

Name of the
practice:

Government Regulation No. 145/2015 Coll., on measures related
to the reporting of suspected offences in the civil service

Year of
implementation:

2015

Coordinating
authority:

Ministry of Interior gf the Czech Republic (Ministerstvo vnitra
Ceské republiky, MV CR)

Objectives:

The purpose of this Regulation is to protect those who report
suspected offences in the civil service, i. e. state employees.

Main activities:

Internal directive of Ministry of Interior, which applies to public
institutions.

Results so far:

Rarely used. According to some lawyers, the problem with this
Regulation lies in its non-compliance with Act No. 234/2014 Coll.
on the Civil Service (this Act covers the legal conditions of civil
servants working in the state administration system), which
means that its protective measures cannot in fact be enforced.
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