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Executive summary
1 Background

The way in which working time is regulated and organized has a significant social and
economic impact. At EU level, Directive 2003/88/EC (the Working time Directive,
hereafter WTD) aims to provide minimum standards common to all Member States in
order to protect workers from health and safety risks associated with excessive or
inappropriate working hours and inadequate rest periods.

The process to review the WTD began in 2003/2004 with proposals by the Commission to
amend the Directive. However, neither the Council and the Parliament (in 2009) nor the
European social partners (in 2011/12) were able to reach agreement on an amended
text. The process of negotiation was accompanied by a number of background studies
and reports, including a detailed implementation report on the current WTD?, a study on
the social and economic impact of existing working time rules and developments in
working time organisation®®> and a study on the potential administrative burden and
economic impact of a range of proposed options for amendment of the WTD*.

In 2014, the Commission services detailed their analysis of potential issues and outlined
possible options to move forward in the review of the WTD. The review process seeks to
examine and possibly address a number of interrelated issues:

e Insufficient legal clarity resulting from issues left open in the WTD and as a result
of a significant body of case law, meaning that in order for national authorities,
employers and workers to ascertain their legal position it is now necessary to turn
to several CJEU judgements in addition to the text of the WTD (as implemented)
for a full interpretation of the regulations. Furthermore, although the CIEU has
clarified the legal position in relation to issues such as on-call time and
compensatory (daily) rest, issues such as the position in case of delayed weekly
rest, or whether the WTD applies per worker or per contract, remain unclear.

e The Commission also identifies areas where the WTD has been applied incorrectly
(e.g. with regard to the derogation for ‘autonomous workers’ or the monitoring or
enforcement of conditions linked to the opt-out).

* Areas are also identified where long-hours working persists either as a result of
infringements or the interpretation of derogations provided for by the Directive.
Some of the challenges in this area result from changes in the patterns of working
hours or indeed contractual arrangements which have developed since the
Directive was adopted.

* Finally, a public consultation, which attracted widespread attention among SMEs
and their representative organisations earmarked the WTD as a piece of legislation
being considered among the most burdensome for SMEs. A need to explore further
to what extent these perceived burdens arise from the WTD itself or from the
national implementation of working time rules was identified®.

The Commission services therefore preliminarily consider a number of possible options,
ranging from no further legislative action (which might include the issuing of an
interpretive Communication aimed at clarifying the current legal acquis), through sectoral

1 COM (2010) 802 and SEC (2010) 1611 of 21.12.2010

% Study to support an impact assessment on further action at European level regarding Directive 2003/88/EC and the evolution
of working time organisation, Deloitte (2010)

® See http://ec.europa.eu/social/main.jsp?catld=157&langld=en&newsld=964&moreDocuments=yes&tableName=news

* Economisti Associati; Review of the Working Time Directive 2003/88/EC measuring administrative costs and burdens of
various position options (2012, unpublished).

® European Commission Staff Working Document; Monitoring and Consultation on Smart Regulation for SMEs; SWD(2013) 60
final of 7.3.2013
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solutions to amending the WTD on the basis of previous proposals up to wider legislative
amendment, taking account of changes in working time patterns and associated
requirements. This does not prejudge the decision of the Commission on whether a new
legislative initiative will be pursued or on its possible content and structure.

2 Purpose and scope of the study

The current study was commissioned to inform the Commission’s impact assessment
process; the purpose was to:

* Review existing research and studies on the administrative costs and burdens and
broader economic impact of working time regulation associated with current
provisions.

* Against the baseline situation

- quantify the administrative costs and burden associated with the potential
options for legislative change;

- assess the regulatory impact of these options on SMEs; and

- carry out an in-depth analysis and econometric/statistical modelling of the
foreseeable economic impact at national and EU level of these potential
amendments in working time rules.

The possible legislative changes considered by this study are summarised in Table 1
below, with a brief assessment of their likely impact on employers and workers.

Table 1 Details of possible legislative changes being considered
I:t:'sasr:I;Iee Detail of possible change Likely impact on main stakeholders
1a Change in calculation of on-call time towards  Greater flexibility for employers if changes are
maximum working time and rest periods, implemented by Member States. Potential of
making it possible to distinguish between longer working hours for workers with

active and inactive parts of on-call time (thus potential associated health and safety risks
allowing only part of on-call time spent on an and other associated impacts.
employers’ premises to be counted as working

time.
ib Change in calculation of stand-by time Reduced flexibility for employers; potential
towards maximum working time and rest health and safety benefits for workers due to
periods, potentially counting more of stand-by reduced working hours and other associated
time towards maximum working hours impacts.
1c No change in calculation of stand-by time but Reduced flexibility for employers, particularly
cap on maximum weekly stand-by hours in countries without any cap at present;
potential health and safety benefits for
workers due to reduced working hours and
other associated impacts.
2 Lengthening of the reference period within Greater flexibility for employers if changes are
which compensatory rest needs to be taken implemented by Member States. Potential of
longer working hours for workers with
potential associated health and safety risks
and other associated impacts.
3 Increase in reference period for taking weekly Greater flexibility for employers if changes are
rest from 2 weeks to 3 or 4 weeks implemented by Member States. Potential of
longer working hours for workers with
potential associated health and safety risks
and other associated impacts.
4 Increase in reference period for calculation of  Greater flexibility for employers if changes are
maximum working time from currently 4 implemented by Member States. Potential of
months to either 6 or 12 month (by law) longer working hours for workers with

potential associated health and safety risks
and other associated impacts.

ii
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Possible
change

Detail of possible change

Likely impact on main stakeholders

5 Clearer definition of ‘autonomous workers’ to  Would potentially bring more workers under
bring this in line with original intentions of the scope of the Directive; reducing flexibility
WTD (specifying material criteria to be met, for employers and potentially reducing
e.g. control over volume and organisation of working hours for certain categories of
own working hours) workers.

6 Tightening of opt-out provisions: Reduced flexibility for employers; potentially
bringing more workers under the scope of the
Directive; potentially greater administrative

requirements

Re-enforced conditions such as

® Requiring employers who use the opt-
out to keep records of all working
hours of workers who have agreed to it

®  Providing that a worker may not validly
be asked to opt-out prior to an
employment contract, during a
probationary period, or within one
month after the conclusion of an
employment contract

® Requiring employers to keep written
proof of the workers’ prior consent to
opt-out and to include in the consent
form information to the worker about
his or her rights under article 22.1 of
the Directive

® Requiring national authorities to
compile information about its use, to
evaluate the health and safety effects
of the use for the workers concerned
and to report their findings to the
European Commission

Restriction of use of opt-out when linked to
other options (e.g. greater flexibility in
relation to on-call time or compensatory rest)

Suppression of the opt-out

Potential health and safety benefits as working
hours per individual are restricted; reduced
earnings ability from several jobs

7 Clarification that in case of concurrent
contracts with same employer, WTD applies
per individual

8a Obligation on employer to inform workers well Reduced flexibility for employers; potential
in advance of substantial changes in work improvements to working hours planning and
patterns work-life balance for workers

8b Right to request flexible working and Potential for greater challenges in workforce
requirement for employer to provide reasons  planning for employers; potential
for refusal improvements in work-life balance for workers

8c Greater flexibility in taking minimum daily rest

to support work-life balance (e.g. possibility to
break minimum daily rest to leave work early

Potential for greater challenges in workforce
planning for employers; potential
improvements in work-life balance for workers

and perform some tasks in the evening)

3 Approach and methodology
This study relied on:

* A desk review of literature at national and transnational level.

* In-depth interviews with national stakeholder (relevant ministries, labour
inspectorates, Human Resource service providers, social partners).

* In-depth interviews with individual enterprises.

iii
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In total over 90 stakeholders were interviewed for this research®. In addition, 125
companies in the three target sectors (manufacturing, utilities and hotels and
restaurants’) and size categories responded to questions on the economic impact and
likely administrative burdens associated with possible changes considered relevant in the
national context. This detailed research focussed on 10 countries®, although the impacts
of proposed possible changes were also estimated for the whole of the EU. Results were
scaled up on the basis of assessments of the likely impact of legislative changes on the
10 in-depth study countries, which were considered to be representative of the wider
situation in the EU, and using data on affected populations available for all EU Member
States. This assumes that the legal situation in the 10 countries provides a fair
representation of the range of legal arrangements found in the rest of the EU in the
baseline. The 10 countries were chosen for the variety of working time arrangements,
existing regulation in the baseline and economic structures (e.g. share of SMEs and
larger companies) they represent. This was intended to provide as close an
approximation of the variety of situations present in the EU as possible.

3.1 Establishment of the baseline situation
An elaboration of the baseline situation is critical in order to:

e Establish the extent to which current provisions at national level meet, exceed or
fall short of current legislative requirements and to assess whether the status quo
situation (or any forthcoming developments that would impact the status quo) is
suitable to address the potential issues with the current WTD.

* Determine the possible problems arising from a failure to address issues with the
WTD, based on the available evidence on the impact of the status quo on matters
such as workers' health and safety, employment, productivity, competitiveness,
work-life balance and so on.

* Estimate the population of workers and enterprises covered by the WTD and
potentially affected the possible legislative changes.

3.2 Assessment of administrative burdens

The assessment of administrative costs and burdens was carried out using the Standard
Cost Model (SCM) approach. To estimate the administrative costs (AC) related to each
possible change, Information Obligations and associated Administrative Actions linked to
possible changes are assessed and costed. Of particular relevance is the calculation of
Administrative Burdens (AB), which is the Administrative Cost minus any existing
business-as-usual costs, which would arise even in the absence of the new Information
Obligation.

The scale of the impact on AC and AB is largely influenced by the size of the affected
population, which depends on the existing legislative framework and the representation
of sectors (and company sizes) utilising different working time practices (e.g. on-call time
etc.). In this study EU level datasets, triangulated with national datasets and information
from interviews were used to determine the size of the affected population.

® This included 29 employers’ organisations and 13 trade union organisations. This imbalance resulted from more employers
responding to enquiries by the study team (despite the fact that more trade union than employers’ organisations were originally
contacted). A full account of the number of interview conducted per country can be found in Annex 6 to this report.

" Only human resource managers were targeted in this part of the research, as questions focussed on administrative burdens
resulting from reporting procedures likely to be linked to possible changes of the Directive.

8 Czech Republic, France, Germany, Hungary, Italy, the Netherlands, Poland, Spain, Sweden and the UK: these countries were
selected to provide a balance of different systems of regulating working time (including the impact of collective agreements),
different economic structures and performance, as well as a geographical balance.
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3.3 Modelling and simulation of impacts of the possible changes to the
Working Time Directive

The economic impact of the different possible changes to the WTD would ideally be
modelled in such a way that would allow the identification and quantification of their
respective impact on all relevant variables, both in the short term and in the long-run.
The challenge of this is, however, that the types of policy changes involved are quite
elusive in terms of economic modelling. There is no direct statistical data that would
make it possible to relate the number and organisation of hours worked (distribution of
working time across weeks, months and years) and the specific economic outcomes
(productivity, labour demand, wages) in a structural way. Results are therefore likely to
over-estimate the impact of such changes.

Macro-economic sector data from EU KLEMS® was employed to identify the relationship
between labour demand and labour costs. Furthermore, information from the legal
mapping was used to establish a relationship between total factor productivity (TFP) and
the strictness of working time regulation.

Similar to the AC and AB calculations, the scale of the socio-economic impact is
significantly influenced by the estimations of the size of the affected populations.

3.4 Key methodological challenges

Key methodological challenges and shortcomings were encountered in the estimation of
the affected population, the calculation of AC and AB and the estimation of the socio-
economic impact. These were due to:

* The relative dearth of national assessments of the administrative burdens linked to
working time regulation.

* Price and time calculations were drawn from interviews and from preparatory desk
research. The main challenge related to the fact that employers found it difficult to
quantify and/or estimates the price and time required by each administrative
action linked to the possible changes.

* The limited availability of studies measuring the size of the economic impact of
working time regulation.

* The diversity of legal definitions at national level and the lack of European and
national data on groups of workers affected by different potential changes in
working time regulation limited the possibility to precisely estimate the affected
population (e.g. different definition of on-call and stand time and lack of data on
workers on-call and stand at national level, by sectors and occupations; lack of
comparable data on the size of the population of workers affected by rules on
compensatory rest, etc.). Data shortcomings in this field led to a likely over-
estimation of affected populations. Lack of data also meant that impacts could not
be disaggregated by sector or skill level for individuals most likely to be affected
by various potential legislative changes.

e It is challenging to model the socio-economic impact of the proposed changes to
working time legislation as this is likely to be small. The lack of reliable
comparable data and inability to deliver a sectoral breakdown means that it is not
possible to model labour elasticities in different sectors, although some are
significantly more affected by some of the potential changes than others (e.qg. in
relation on-call and stand-by time).

° The EU KLEMS database contains measures of economic growth, productivity, employment creation, capital formation and
technological change at the industry level for all European Union Member States up to 2008. http://www.euklems.net/index.html
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e It is not possible to provide a quantitative estimation of the potential benefits of
changes in working time regulation (e.g. in terms of improvements to health and
safety), meaning that it is not possible to balance any administrative or socio-
economic costs modelled against any potential benefits in a quantitative way.

4 The baseline situation

The review of the baseline situation covered the current legal status quo, the size of the
workforce affected by the issues highlighted as being of concern in the current WTD and
the likely impact of maintaining the status quo (i.e. no revision of the WTD) on worker
health and safety and various socio-economic indicators.

4.1 The legal baseline

This study mapped the baseline legal situation in relation to current provisions governing
all the areas where possible changes are being considered in a sample of 10 countries.
Table 2 below briefly summarises the current provisions of the Directive and the baseline
position in the study countries, as well as the associated likely impact potential changes
to the WTD. It is important to bear in mind that changes allowing for greater flexibility
would not need to be implemented by Member States. On the contrary, more stringent
regulations would have to be transposed in all countries not currently meeting such
revised standards. For the assessment of likely administrative burden arising, as well as
socio-economic impact, full compliance with the current legal acquis was assumed.

4.2 The affected population

Against the backdrop of the national legislative frameworks and the methodological
issues highlighted above, affected population for each possible change has been
estimated as follows, with all figures being considered as upper band estimates:

Estimations of the affected population

On-call and stand-by time (possible changes 1a-c)

The calculation of the on-call and stand-by population is particularly challenging due to the lack of consistent legal
definitions at national level as well as the lack of European and national data. The only available comparative dataset
which gathers such information is the European Working Conditions Survey (EWCS) which does not distinguish
between on-call and stand-by time. At national level, only one survey could be identified which distinguishes between
these two concepts as defined in EU legislation!’. Using the information in these datasets, it was established that 33
million individuals (18% of the workforce) across the EU have on-call work as part of their work schedule, whereas
6.1% of workers (11 million) have some form of stand-by arrangement incorporated in their working arrangements.
Only an estimated 7 million of these could be affected by any cap on stand-by hours, as the remainder cannot be
considered to work on stand-by on a regular basis.

Timing of compensatory rest (possible change 2)

It was assumed that missed minimum daily rest can in practice occur when very long hours are worked during a
single day (which can be due to on-call or stand-by arrangements) or for individuals on alternating shift work
patterns. Such arrangements make it more likely that minimum daily rest will be missed, thus leading to entitlements
to compensatory rest. Based on these assumptions, the size of this group of workers at EU level was estimated at 33
million individuals (18% of all workers).

Reference period for minimum weekly rest (possible change 3)

Rules regarding reference periods for minimum weekly rest mainly affect individuals with working patterns which can
include working 7 days per week (or 6 working days and frequently working long hours). Based on these
assumptions, it can be estimated that around 4.9% of EU workers (8.8 million individuals) could be impacted by a
change in these rules.

Reference period for the calculation of the 48 hour work (possible change 4)

Based EWCS data, it is estimated that 8.1% of all workers (14.7 million) regularly work long hours over an extended
period of time and could thus be affected by any rules which could provide greater legal flexibility in the reference
period.

Autonomous workers (possible change 5)

% B|S (2012); The Fourth Work-life Balance Employee Service; Employment Relations Research Series 122
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This study estimated that 3.6 million individuals (2% of workers in the EU) fall into this category.

The opt-out (possible changes 6)

The population affected by changes in the opt-out provisions is delimited by the sectors covered and varies
significantly from country to country.

Application of the WTD in the case of concurrent contracts with the same employer (possible change 7)

Lack of data did not allow for an estimation of the affected population in this area. Country level evidence from
interviews appears to indicate that this may be an issue concentrated in certain sectors (e.g. the health care sector in
the Czech Republic), but is otherwise not widespread.

Measures to assist the reconciliation of work and family life (possible changes 8a-c)

The potentially affected population for such measures is likely to consist of workers with caring responsibilities.

Vii
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Table 2

Possible

Legal baseline and likely impact of proposed changes in 10 study countries

Current provisions Current regulations in study countries

of WTD

Likely impact

change

la Under the current legal 3 of the 10 countries reviewed do not have a legal definition of on-call time in general Greater flexibility for employers in all study
acquis as established  employment legislation (CZ, ES, FR). In France and Spain, the use of on-call time is countries if change is implemented. Risk of
in SIMAP!, Jaeger'? limited to specific sectors and occupations (e.g. doctors). Polish and Hungarian longer working hours for workers.
and Dellas'?, on-call legislation has some (but less specific) provisions, whereas Germany, the Netherlands
time (spent on an and Sweden clearly elaborate these concepts in labour law. The UK has interpreted
employers’ premises the meaning of on-call time in case law. Collective agreements play a limited role in
or a location this area in most of the sample countries (beyond setting out how these forms of
designated by the work should be remunerated).
employer) should be
entirely counted as
working time

1ib Only stand-by hours In the Czech Republic the concept of stand-by time unknown. The UK has interpreted Reduced flexibility for employers in all
actually worked are the meaning of stand-by time in case law. All other countries consider only hours study countries (with possible exception of
counted as working worked on stand-by as working time. Collective agreements play a limited role in this CZ); potential health and safety benefits
time area in most of the sample countries (beyond setting out how these forms of work for workers due to reduced working hours.

should be remunerated).

1c No cap on stand-by Caps on stand-by time exist in some countries as a function of restrictions on Reduced flexibility for employers,
hours (bearing in mind overtime. Germany, Hungary, the Netherlands and Sweden set caps on the humber particularly in countries without any cap at
overall limits on of on-call hours, but these are above the limits being assessed. present; potential health and safety
working hours) benefits for workers due to reduced

working hours.

2 CJEU judgements Only two countries among the 10 studied make reference in their legislation as to Greater flexibility for employers in all study
stipulate that when compensatory rest must be taken (ES, UK). In both cases, legislative provisions countries if change implemented. Risk of
compensatory such are less stringent than those set out by the CJEU. longer working hours for workers.
rest must be taken
immediately.

3 Workers are entitled to Six of the 10 countries considered provide for a two weeks reference period to Greater flexibility for employers if change

24-35 hours
uninterrupted weekly

calculate weekly rest with few using the possibility to extend this to 3 weeks. Some
Member States restrict this extended reference period to certain groups of workers

implemented, with a somewhat more
significant impact in CZ, DE, FR, PL and SE

™ Judgement of 3 October 200, case C-303/98, see http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapilcelexplus!prod!CELEXnumdoc&lg=en&numdoc=698J0303
2 Judgement of 9 September 2003, Case C-151/02, see http://curia.europa.eu/jurisp/cgi-bin/gettext.pl?lang=en&num=79969090C19020151&doc=T&ouvert=T&seance=ARRET
% Case C-19/04, see http://curia.europa.eu/jcms/upload/docs/application/pdf/2009-02/cp050104en.pdf

Viii
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Possible Current provisions Current regulations in study countries Likely impact

change of WTD

rest (with some (CZ, HU) while others apply it to all workers. Germany, France, Poland and Sweden among study countries for minimum

derogations available). currently only allow a one week reference period. Although provisions on this issue weekly rest. Risk of longer working hours
are included in some collective agreements, these usually mirror national legislation.  for workers.

4 A maximum four At present, apart from Spain (where the legal reference period is one year) all study Increased flexibility for employers in all
month reference countries have a basic reference period of less than (and including) four months set study countries with the exception of Spain
period is set for the in legislation (although there are some exception for certain categories of workers). if implemented. The impact may be
calculation of the 48-  The shortest reference periods were found in France (three months) and the Czech somewhat less significant in the
hour weekly working Republic (7 days). All Member States expect Spain use the possibility to derogate Netherlands and Sweden where collective
time limit. Member from the legal reference period by collective agreement. In Germany, France, agreements already make more extensive
States can derogate Hungary, Italy and Sweden, this possibility is relatively widely used whereas in Poland use of a 12 month reference period. Risk of
from this for certain and the Czech Republic the use of this derogation is not widespread. longer working hours for workers.

sectors up to a period
not exceeding 6
months. Collective
agreements can
extend this period to a
12 months in any

sector.

5 Member States can The Czech Republic is the only country studied not using this derogation. Where the A more elaborated definition focussing on
stipulate that a range  derogation is used, several definitions can be identified. Two main trends emerge. workers with genuine control over their
of the key provisions Germany, Hungary, Poland restrict the definition to managers, while France, Sweden own time would require stricter regulation
of the Directive do not and the UK include both autonomous workers (who can be workers other than in France, Italy, the Netherlands, Spain,
apply to autonomous  managers) and managers in the derogation foreseen in their legislation. Sweden and the UK. Potential health and
workers (e.g. safety benefits for more individuals falling
‘managing executives under scope of WTD for the first time.

or other persons with
autonomous decision
making power, family
workers and
individuals officiating
at religious
ceremonies’).

6 The opt-out provides The 2010 Deloitte report showed that the use of the opt-out increased significantly A full phasing out of the opt-out or its
Member States with across the EU following the SIMAP/Jaeger rulings, with its provisions primarily being  suppression when combined with other
the possibility to allow applied in the health care sector (and a number of other sectors relying on 24-hour possible changes would have the greatest
employers to ask operation). Among the 10 countries, the UK, Germany, Hungary and France are the impact in the UK and a lesser impact in
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Possible
change

Current provisions
of WTD
workers to work
beyond the 48-hour
limit to average

weekly working time,
as long as the worker
freely and individually
agrees and can revoke
this agreement without
suffering prejudice.

Current regulations in study countries

only countries currently allowing the use of the opt-out. In France and Hungary, it is
only used in the healthcare sector where there is an important share of on-call
work!*, and is not authorised under labour law applying to the private sector. In
Germany, a collective agreement must authorise the use of the opt-out to make it
legal (this is only applied in sectors which regularly use on-call work, such as the
health care sector). The Czech Republic used the opt-out primarily for doctors in the
hospital sector until January 2014, when it was phased out.*® In the UK the opt-out is
not restricted to any sector and is widely used.

Likely impact

Germany, France, Poland, the Netherlands
and Spain. With regard to provisions
tightening up the use of the opt-out, a
number of countries have requirements to
monitor and record working hours, but
requirements to report and assess its
impact on workers are poorly developed
and would therefore require enhanced
provisions in many countries. Potential
health and safety benefits for workers due
to reduced working hours.

7 No specific provisions
in WTD as to whether
rules apply by worker
or by contract

None of the 10 Member States have explicit provisions on the application of the WTD
in their legislation contains, as to whether this applies by worker or contract in the
case of concurrent contracts with the same employer. The UK is the only country
where case law is available which stipulates that the WTD applies per individuals in
such situations.

All countries would need to apply stricter
regulations. Potential health and safety
benefits for workers due to reduced
working hours.

8a No provisions Currently, all 10 Member States provide for an obligation for the employer to inform Proposed change unlikely to require
workers early regarding changes in working patterns. In the Czech Republic, amendments in study countries.
Germany, Spain and Sweden, employers are required to give workers two weeks’
notice regarding changes in working patterns, while in France, Hungary and Poland,
the minimum notice period is set at one week.

8b No provisions The UK is the only Member State in the sample of 10 having a right for all workers to Significant changes required in CZ, HU, IT,
request flexible working in its legislation. There is an obligation for the employer to ES and SE; somewhat less in DE, FR and
justify the refusal for business reasons. The Czech Republic, Hungary, Italy, Spain PL; UK unaffected. Potential benefits from
and Sweden do not have a legal right to request flexible working time arrangements, improved work-life balance.
although in Sweden this is provided in some collective agreements, In Germany and
France such rights are restricted to certain groups of workers, such as parents of
younger children and certain working time arrangements.

8c No provisions None of the countries allow for flexibility in taking minimum daily rest on the basis of Changes required in all study countries.

legislation, although this is possible in some Member States by collective agreement.

* Commission Staff Working Document (2010)

'* See http://www.eurofound.europa.eu/eiro/2014/02/articles/cz1402069i.htm
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4.3 Impact of maintaining the status quo on health and safety and other
socio-economic factors

The WTD was primarily intended to curtail the negative impact of long hours working on
workers’ health and safety. However, the regulation of working time can also have an
impact on work-life balance, as mentioned above, as well as on employment,
productivity, competitiveness and other factors.

In assessing the state of the art of the literature on these issues, it is important to draw
a distinction (in practice often blurred or impossible to distinguish) between the impact of
the implementation of the WTD and that of national working time regulation. It is also
crucial to bear in mind the interaction with collective agreements, other employment
protection legislation and indeed wider economic and labour market conditions.

Few empirical studies exist seeking to clearly quantify the economic impact of working
time regulation (let alone the WTD specifically) in any of these areas. The most
researched field with regard to the impact of working time regulation focusses on the
health and safety impact of such provisions. However, even such studies are patchy and
tend to focus narrowly at national, sector or occupational level. Few provide clear
estimates of the economic costs and benefits of specific working time regulations, making
their use in any quantification limited.

Available studies clearly point to the detrimental effect of long hours working!® 7 18 19

and unsocial working hours®® 2! 22 (night work, certain types of shift work) on physical
and mental wellbeing®®), with an exponential increase in health impairments being
recorded as working hours increase.

Evidence on the impact of working hours regulation on productivity and competitiveness
is partly linked to health and safety and work-life balance considerations, with both
improved health and safety performance and improved work life balance (and associated
increased job satisfaction) being linked to productivity improvements* 2°,

Findings in the literature regarding the employment creation potential of working hour
reductions can be considered to be mixed. The main body of evidence in this field stems
from France when some effects on employment creation were evident following the
introduction of the 35 hour week, but could be considered to be confounded by incentives

6 pG Employment (2010), Study to support an Impact Assessment on further action at European level
regarding Directive 2003/88/EC and the evolution of working time organisation

7 Brenscheidt, presentation BAUA

18 H, F. McIntyre et al (2010), Implementation of the European Working Time Directive in an NHS trust:
impact on patient care and junior doctor welfare. http://www.clinmed.rcpjournal.org/content/10/2/134.full.pdf
9 Dr. Zotnierczyk- Zreda B., Long work-time and healthy of workers, Central Institute for Labour Protection,
2010
http://www.ciop.pl/32005
20 A range of other associated issues such as the children of shift workers underperforming at school and being
less likely to go on to Higher Education; a higher incidence of broken relationships among shift workers; and,
less involvement in interests and participative institutions was also identified.

2L ILO (2012) Fagan C., Lyonette C., Smith M., Saldana-Tejeda A., The influence of working time
arrangements on work-life integration or ‘balance’: A review of the international evidence http://goo.gl/zJi6c5

22 Fundacién para la Prevencién de Riesgos Laborales et alia (2009): “Los tiempos de la organizacién del
trabajo: incidencia de los riesgos psicosociales en los sistemas de trabajo a turnos”, [Working time
organization: the incidence of psycho-social risks of night working” ], Secretaria de Salud Laboral UGT CEC
https://w110.bcn.cat/UsosDelTemps/Continguts/Noticies/2012/octubre12/libro%20turnos%20UGT.pdf
2 Eurofound (2012), Overview Report of the 5™ European Working Conditions Survey http://goo.gl/KWXCO
24 Dr. Zotnierczyk- Zreda B., Long work-time, mental illness and life style, Central Institute for Labour
Protection, 2010 http://www.ciop.pl/35103
25110 (2012), Golden, L., The effects of working time on productivity and firm performance: a research
synthesis paper http://goo.gl/AOslkh
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provided to companies for hiring during the same period®® ?’. A study looking at the

impact of working hours reductions in Portugal in the 1990s finds a positive impact in the
sense that these legislative changes prevented job destruction?®.

Literature on the impact of working time regulation on training is largely confined to
studies on the impact of the WTD and the SIMAP and Jaeger rulings on the health care
sector in the UK; these studies point to a deterioration in training conditions (and hours
of training being offered) in certain specialisms. Such findings have to be balanced
against results which show reduced fatigue, reductions in accidents and some
improvements in care outcomes for patients. At the same time there is evidence that
provisions of the WTD linked to compensatory rest can lead to some cancellations of
appointments and operations which can have detrimental effects on patients®®.

The picture is therefore a complex one with mainly the evidence on health and work-life
balance impacts more or less unequivocally pointing to positive effects of reduced
working hours. This research did not examine in detail when reduced working hours may
have a detrimental effect on wellbeing as a result of the impact on incomes, although it is
clearly recognised in the literature the health and safety impact of low working hours and
indeed unemployment are equally significant. Evidence on employment impacts and
other socio-economic factors is more limited or inconclusive.

5 Impact of possible changes to the WTD

The impact of the possible changes to be assessed by this study was considered from five
perspectives:

* Legal impact (changes required from the baseline)

e Impact on administrative costs and burdens

® Socio-economic impact (primarily impact on employment)
* Regulatory impact for SMEs; and

* General/political impact and stakeholder views

Each are briefly summarised in turn for all the potential legislative amendments being
considered.

5.1 Legal impact
The potential legal impact of the possible changes was highlighted in table 1.1 above.
5.2 Impact on Administrative Burdens

The estimated AC and AB resulting from the various proposed changes are presented in
Figure 1 below. Summing up the estimates for all scenarios one arrives at the figure of
€3,588 million for the whole of the EU in the first year and €2,431 million in subsequent
years®. However, it should be noted that AB / AC effects generally cannot be summed up
this way, as this does not take into account interactions between possible scenarios.
Nevertheless it provides an overall indication of the magnitude of the administrative
burdens associated with the potential new information obligations arising from the
possible changes considered (see Table 2.1 in the main body of the report). Only in the

26 Bunel M. et Jugnot S. (2003), 35 heures : évaluation de I'effet emploi, Revue Economique, Vol. 54, n°® 3

27 Logeay, Camille, and Sven Schreiber. 2006. Testing the effectiveness of the French worksharing reform: A
forecasting approach. Applied Economics 36: 2053-68.

*® Raposo, P and Van Ours, J (2010); How a reduction of standard working hours affects employment dynamics; De Economist
(2010) 158:193-207

2 Report of the Independent Working Time Regulations Taskforce to the Department of Health (2014) The
implementation of the Working Time Directive and its Impact on the NHS and Health Professionals;
https://www.rcseng.ac.uk/policy/documents/wtd-taskforce-report-2014

% Costs linked to the potential elaboration of the definition of autonomous workers are one-off costs.

Xii


https://www.rcseng.ac.uk/policy/documents/wtd-taskforce-report-2014

Study measuring economic impacts of various possible changes to EU working time
rules in the context of the review of Directive 2003/88/EC - VC/2013/119 - Final
Report

case of possible changes 2 (rules on compensatory rest) and 5 (rules on autonomous
workers) do the estimated figures exceed €1 billion for the EU28 in the first year.

One of the few available examples of comparable assessments at the national level, a UK
study in 2008, estimated the overall administrative burden of the WTD (three information
obligations were costed in the study) at €55.2 million in recurring costs per year®!. When
relatively similar costs relating to the requirement for record keeping on working or rest
hours are compared, the present study estimates the resulting AB to be at an average of
around €168 million? for one such obligation for the whole of the EU.

Overall, it should be noted that comparisons with other studies, or indeed the
presentation of total figures for all possible changes being considered are of limited value
(and are only presented for illustrative purposes here), because of the specific underlying
circumstances (and study methods) which need to be taken into account, as well as
interactions between policy options.

The comparison shows that the AB imposed by the possible changes is in many cases
lower than the AC. In some cases, such as the possible changes to the on-call time and
weekly rest, the AB imposed will be nil, as the administrative actions needed in these two
areas are already fulfiled by employers under the status quo. The only changes
discussed which would impose an extra burden equal to total AC are the changes in
relation to the definition of autonomous workers. In this case all employers as first step
would have to familiarise themselves with the new definition, regardless whether they
have autonomous workers under the current definition. Subsequently, employers that
have autonomous workers (under the old or new definition) will have to adjust their files.
These are therefore one-off costs, whereas AB arising in relation to other possible change
are of an ongoing nature.

In terms of relative magnitude, considering changes where AB are of an ongoing nature,
changes to regulations on compensatory rest are most significant, followed by changes to
regulations on the reference period, minimum daily rest and the calculation of stand-by
time.

Between 90-95% of these AB are borne by SMEs, while the overall contribution of SMEs
to total EU-27 value added was more than 57% (€3.4 trillion) in 2012.

* BERR (2008), Employment Law Admin Burdens Survey 2008: Final Report, December 2008, pg4

* Calculated as the average of the AB arising from the information obligations linked to the possible changes relating to
minimum daily rest period, overall reference periods and the two options relation to stand-by working (see Figure 1 below).
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Figure 1. Comparison between the average administrative burdens and
administrative costs for each possible change (€M)
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Source: own elaboration

The AB linked to changes relating to the opt-out provisions, as well as regarding
concurrent contracts and the potential measures linked to improving work-life balance
(possible changes 8a-c) were already considered in the 2012 report®>. Among these, the
opt-out provisions and work-life balance measures (particularly in relation to the right to
request flexible working) were linked to the most significant AB. When the AB assessed
by both reports are considered, the burdens linked to the possible changes considered by
the 2012 study were second (work-life balance provisions and the right to request
flexible working in particular) and third (opt-out provisions) only to the potential financial
costs to businesses associated with the change to compensatory rest provisions.

5.3 Socio-economic impact

As indicated above, it is extremely challenging to estimate the socio-economic impact of
the proposed changes to the WTD. The simulation carried out was designed to highlight
any potential employment effects, which are likely to be over-estimated, not least
because of the limitations associated with the comparable data sources available. All
employment effects referred to are forecast to occur over a timeframe of approximately
two or three years*.

The simulation carried out for this study shows that a positive employment impact is
associated with possible changes related to on-call work, compensatory rest, weekly rest
and reference period. However, it is crucial to highlight the modest relative impact when
compared to the level of total employment in the EU. For example, for the potential
change to the regulation of on-call work, which demonstrates the largest potential

* Economisti Associati; Review of the Working Time Directive 2003/88/EC measuring administrative costs and burdens of
various position options (2012, unpublished).

* It is particularly difficult to estimate the timeframe of the impact due to the fact that changes to the WTD lead to indirect
changes to the labour costs rather than direct changes. Additionally laws and directives affect the labour costs before
(anticipation) as well as after their implementation once firms adjust to the new regulation. From U.S. literature it emerges that
adjustments to new regulations occur approximately within 1-2 quarters, therefore it could be assumed that in an European
environment the timescale is likely to be approximately 2-3 years.
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impact, the possible employment creation effect is equivalent to 0.193% of total EU
employment.

As indicated above, it is important to carefully interpret these results in relation to actual
employment creation effects which might actually occur in practice. These hinge on the
assumption of the estimated elasticity for a given production relationship, and that more
of the factor labour would be used if it became cheaper. They are also dependent on
estimations regarding the affected populations which are higher bound estimates and rely
on limited data sources. Similarly, it is critical to distinguish between the micro- and
macro-level effects of potential changes. For example, the introduction of the possibility
to count inactive parts of on-call time differently from active parts of on-call time for the
purposes of the calculation of maximum working hours and compensatory rest would
potentially allow a given organisation to deliver the work or service with fewer workers.
Hence, one could expect lower labour demand. However, as such a change essentially
translates into lower per unit labour costs, economic theory predicts that this would lead,
on the macro level, to more firms hiring workers.?® In reality, the decision whether per
unit lower labour costs lead to additional recruitment depends on a number of complex
factors. For instance, in sectors which are not part of a more competitive market or
where other considerations limit recruitment decisions®®, this potential may not in effect
lead to additional employment creation. This could, for instance, be considered to be the
case in the health care sector where either budgetary considerations or skill shortages
may lead employers to decide to perform the same service with fewer workers (working
longer hours).

It should further be noted that the simulation did not take into account possible links with
the opt-out scenario and assumes that Member States would avail themselves of the
possibility to introduce greater flexibility in their regulation, which is not a foregone
conclusion.

The second largest positive employment effect was predicted in relation to revisions to
compensatory rest rules, again resulting from reductions in the cost factor labour. As in
relation to the change in on-call time, it must be borne in mind that at the micro level,
the proposed changes could lead to a reduced demand for labour as individual workers
can be asked to work longer and macro-level effects are dependent on the sectoral,
occupational and economic environment in which they occur (similar to those linked to
the change to the calculation of on-call time).

The simulation predicted negative employment effects for possible changes relating to
stand-by work, autonomous workers, the opt-out, early information about working
patterns and the right to request flexible working.

When considering these results, it must also be borne in mind that the potential benefits
of reduced working hours in terms of health and safety or improved work-life balance
could not be simulated and is therefore not taken into account here. This is important
because the literature referred to above clearly points to negative health and safety
impacts of increased working hours, which can lead to increased costs to employers

5 A decrease in labour cost will result in general into more employment as the cost of recruitment is reduced. This is the result
of using the labour elasticities. A cheaper input will, according to economic theory, be used more intensively. While this
economic outcome is the most efficient one, there are -- of course -- also circumstances under which one could assume that
such a liberalisation with savings in employment would not lead to more employment in that sector: those sectors were not all
parts of the market are competitive. E.g. in (semi) public sector organisations where specific tasks have to be performed, a
liberalisation in WTD might not necessarily lead to more employment as the tasks to be performed can be done with less
personnel. Uncertainty about future (employment) prospects can also lead to low increases of employment just as adjustment
costs might prohibit firms from expanding employment (see for the seminal overview on labour adjustment costs: Hamermesh,
D. S., & Pfann, G. A. (1996). Adjustment costs in factor demand. Journal of Economic Literature, 1264-1292.)

% Such as overarching budgetary considerations, for instance in the public sector; or decisions to prioritise the increase in
shareholder value in the short-term.
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resulting from increased staff absences and staff turnover which can potentially damage
productivity and competitiveness.

Figure 2 Employment impact (in thousands) for each possible changes and
percentage on total EU28 employment

minimum daily rest
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Source: own elaboration
5.4 Regulatory impact for SMEs

The study also looked at the regulatory impact of existing regulation as well as potential
legislative amendments on SMEs.

When interpreting the comparative results between SMEs and large companies it is
important to remember that in Europe the number of workers in SMEs is larger than the
number of workers in large companies®’. Therefore, any change can be expected to have
larger aggregate effects on SMEs than on large companies. Additionally, the
categorisation of employment by size classes is presented based on survey data related
to site level (and not company level) leading to a higher estimated proportion of workers
in SMEs relative to estimates drawing from company-level data. Therefore, the estimates
on AB can be expected to be overestimated for SMEs and underestimated for large
enterprises.

Overall it appears that changes are likely to impact SMEs more than large companies.
The share of the estimated AB for SMEs is between 83% and 99%, depending on the
potential legislative change being considered, while the overall contribution of SMEs to
total EU-27 value added was more than 57% (€3.4 trillion) in 2012.

The highest relative share of SMEs in total AB is found in the case of possible change 5
(and specifically the familiarisation with a new definition of ‘autonomous worker’),
followed by changes relating to the reference period for weekly rest. Furthermore, the
proportion of autonomous workers is likely to be greater in SMEs.

*"http:/fec.europa.eu/enterprise/policies/sme/facts-figures-analysis/performance-review/files/supporting-documents/2013/annual-
report-smes-2013_en.pdf According to the Annual Report on European SMEs 2012/2013 the European Commission, in 2012
SMEs accounted for around 66.5% of all European jobs (in the private sector). Facing data availability problems this study relies
on SME/large split based on data reported in the European Working Conditions Survey (EWCS) that focuses on the size of the
site at which a person is employed rather than company as a whole. Resulting proportion of workers in SMEs is around 85%
and hence the reported figures likely overestimate the total administrative burden falling on SMEs relative to large enterprises.
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Figure 3. Distribution of AB of the proposed changes to the WTD (for those
change where AB is not zero) between SMEs and large companies
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The results presented in Figure 3 above are in line with what was reported by enterprises
in the interviews carried out for this study. Representatives of SMEs reported that
changes to the calculation of stand-by time, the extension of the reference period and
flexibility in minimum daily rest would be linked to the most significant administrative
burdens.

Furthermore, the economic impact of changes in working time regulation on SMEs might
be different from the impact of larger companies, as changes in overhead costs affect
them more significantly. They are also less likely to be able to invest in infrastructure
supporting the measurement of working time, the existence of which would reduce any
additional costs incurred as a result of some of the potential changes for larger
companies (e.g. the use of information technology to record working time).

5.5 General/political impact and stakeholder views

Stakeholders from social partner organisations, national ministries and individual
employers in the 10 study countries were consulted on their views regarding the
suitability and potential impact of the potential changes to the WTD being examined by
this study. While these findings are not indicative of potential impact, they can support
discussion of possible courses of action in this complex area of legislation.

A number of possible changes particularly polarised stakeholders’ views. Employers and
some labour ministries favoured greater flexibility in relation to the calculation of on-call
time. However, some ministries also expressed concern about any further amendments
in this area, as it was felt that employers had now accommodated themselves to the
requirements of the SIMAP/Jaeger court cases. A renewed change in this area was
therefore considered likely to impose further burdens. In other countries, greater
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flexibility in this area was welcomed, although in some Member States this was qualified
when considering a possible link with the suppression of the opt-out. Some ministerial
representatives (and employers) were keen to see access to both possibilities, or were
more favourable towards retaining opt-out possibilities in an either/or scenario. Even
among the employers favouring this option, some concern was expressed over health
and safety impact of potentially longer working hours, which would have to be
monitored. Trade unions were strongly opposed to this possible change citing health and
safety concerns.

Extended reference periods for the calculation of maximum working hours were also
favoured by employers and ministries, particularly in countries where this option is not
currently available or the weakness of collective bargaining means that is not accessible
to many employers. Trade unions were not in favour of introducing this possibility in law.
Stakeholders across all 10 countries showed little appetite for an across the board
increase in the reference period for weekly rest, with most arguing that current
provisions offered sufficient flexibility. There was a widely expressed concern over the
health and safety impact of longer reference periods.

An extended reference period for taking compensatory rest was only favoured by
employers and ministries in half the countries studied, with some concerns being raised
over administrative burdens associated with having to monitor rest taken over a longer
period of time. Health and safety concerns were expressed in relation to this possible
change by employers and trade unions alike.

Trade unions generally favoured the suggestion to introduce a cap on stand-by time
(although some argued that workers preferred predictable stand-by schedules which can
mean one week on and one week off stand-by). Stand-by caps or changes in the
calculation of stand-by time where strongly opposed by employers and ministries.
Employers argued that this could lead to recruitment difficulties and greater skills
shortages in some tight labour markets and sectors. Trade unions also favoured a right
at the European level to allow workers to request flexible working while employers were
opposed to this.

A significant degree of nervousness existed about a possible tightening of the definition
of an autonomous worker at EU level. Depending on the precise nature of the
formulation, such changes were considered by some to have potentially significant cost
effects, bringing additional groups of workers under the full remit of the WTD’s
provisions. SME representatives in particular considered the existing provisions allowing
for exemptions from the provisions of the WTD to be crucial, particularly for managers of
SMEs. Although this is not among the possible changes being explored, a number of
trade unions spoke out in favour of the suppression of the autonomous worker
derogation.

In all countries under study where the opt-out is used, trade unions favoured its phasing
out, arguing that the use of the opt-out contributed to a long hours culture with negative
health and safety and productivity implications, also resulting from increased staff
turnover and sickness absence. Where the opt-out is used, ministries and employer
representatives favoured its retention. In most countries, its retention was preferred
(where necessary) to other options introducing greater flexibility for employers.
Restrictions on the opt-out were considered to have differential impacts on different
sectors. This is clear in countries where the provisions are only used for certain sectors
(i.e. the healthcare sector). However, even in countries where the use of the opt-out is
rather widespread, different sectors assess the impact of its removal differently. The
most significant impacts are perceived in the manufacturing, energy, transport (covered
by different regulations) and in the public sector. Overall, it is therefore notable that
despite the fact that the more widespread use of the opt-out could be seen have resulted
from the implications of the SIMAP / Jaeger rulings, it does not appear that stakeholders
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among governments and employers view greater flexibility in on-call provisions and
compensatory rest as a panacea for allowing the phase out of the opt-out provisions.

Some proposed changes were either considered likely to have a minor impact or were not
supported by any of the stakeholders consulted. The impact of a change regarding the
application of the WTD by individual in the cases of concurrent contracts with the same
employer was considered to be difficult to assess because of a lack of information on the
scale of this phenomenon, but on the whole considered likely to be minor. Stakeholder
consultations overwhelmingly demonstrated the view that proposals on greater flexibility
in the taking of minimum daily rest (over 14 instead of 11 hours) would not be welcome
or workable.

Overall, stakeholders considered the likely administrative burden imposed by the
proposed changes to be relatively minimal, as they were mainly linked to the recording of
working hours, which generally takes places as a matter of course. Somewhat more
concern on this was expressed on the part of the SME representatives. Socio-economic
impacts were therefore seen to be potentially more significant, particularly in relation to
the possible changes linked to stand-by time, where the greatest potential costs were
perceived to lie for employers. For workers, the most detrimental socio-economic effects
were considered to arise from reducing the amount of on-call time to be counted as
effective working time. It is notable that most stakeholders agreed on the potentially
negative health and safety impact of provisions potentially extending individuals’ working
hours.

Conclusions

The WTD has been drawn up with the prime objective of protecting workers’ health and
safety. Despite the relative limitations of the existing literature on the socio-economic
impact of the WTD or wider working time regulations, it is possible to conclude that there
is sufficient evidence to indicate a negative health and safety impacts of long hours
working. Long and inflexible working hours also have a negative impact on work-life
balance which could affect worker motivation and retention. While studies show the
negative impact of long working hours on workers’ well-being, it is beyond the scope of
this study to simulate such results (or indeed the benefits of specific reductions in
working hours).

Although recent Eurofound data®® shows that collectively agreed as well as actual
working hours have been declining in recent years, some evidence of long hours working
persist. New working patterns and types of contracts also mean that a number of
workers combine several jobs which can cumulate to long working hours.

Legislative mapping carried out for this study, as well as stakeholder interviews
demonstrate that significant differences exist in the implementation of the current legal
acquis, with a limited number of countries maintaining arrangements which could be
considered as being in contravention of the current WTD, others take a minimalist
approach to the implementation of the WTD while in a third category of Member States
these minimum requirements are exceeded. Collective bargaining adds further nuance to
these provisions, although in relation to the assessment of the possible changes, the
impact of the status quo with regard to bargaining outcomes is limited. Issues of
enforcement were not considered in detail by this study, but as is the case in many areas
of legislation, it is clear that a more stringent enforcement could play some role in
addressing the concerns identified.

% Eurofound (2014); Developments in collectively agreed working time 2013;

http://eurofound.europa.eu/observatories/eurwork/comparative-information/developments-in-collectively-agreed-working-time-
2013
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The goal of this study was to assess the impact of a number of possible legislative
changes in terms of administrative costs and burdens, the regulatory impact for SMEs,
and the broader socio-economic impacts. The impact on administrative burdens and the
socio-economic impact show the following results in relation to each possible change:

* Greater flexibility in the calculation of working time for on-call workers would have
a potential positive effect on employment creation (estimated to 0.193% of the
total employment in EU28) while bearing no administrative burdens for employers.
However, as indicated above positive (and negative) predictions of employment
effects are likely to be over-estimated, due to the way in which impacts had to be
modelled and the available data on affected populations used. In addition, in
sectors which are not part of a highly competitive market, where labour elasticity
is limited, and/or where other considerations strongly affect recruitment decisions
(e.g. specific skills; workforce shortages), a greater flexibility may not necessarily
lead to additional employment creation. This could, for example, be the case in
(semi) public sectors such as the health care sector. Finally, uncertainty about
future (employment) prospects can also lead to low increases of employment just
as adjustment costs might prohibit firms from expanding employment. Therefore,
the macro-level effect of potential changes will depend on the specific sectoral,
occupational and economic environment in which it is set;

* A more flexible timing of compensatory rest is the possible change with the second
highest potential positive impact on employment (estimated to 0.096% of total
employment in EU28) while bearing administrative burdens of around €1,760
million across Europe. As the compensatory rest scenario is also most likely to be
found in combination with on-call hours, the same proviso applies to macro-level
employment effects as indicated above and actual employment effects are
therefore likely to be smaller;

* Possible changes to the reference period are likely to have a potential positive
impact on employment (0.043% of total employment in EU28) with an
administrative burdens around €310 thousand across Europe;

* Possible changes to weekly rest would have a potential positive effect on
employment creation (estimated to 0.043% of total employment in EU28) with no
additional administrative burdens for employers;

* Possible changes to minimum daily rest would potentially have a positive impact
on employment (estimated to 0.026% of total employment in EU28) with an
administrative burdens around €144 thousand for employers across Europe;

* Possible changes to stand-by calculation and stand-by cap would potentially have
a negative impact on employment (-0.022 and -0.023 of total employment in
EU28) with an administrative burdens around €129 thousand for stand-by
calculation and €88 thousand for a stand-by cap;

* Possible changes to definition of autonomous workers would potentially have a
negative impact on employment (estimated to -0.010% of total employment in
EU28) with around €815 thousand in additional one-off administrative burdens in
relation to the administrative actions of familiarising with the new changes and
€342 thousand to adjust the company’s files;

* Possible changes to the opt-out would potentially have a negative impact on
employment creation (estimated to -0.011% of total employment in EU28).

It is crucial to bear in mind that these assessments do not take account of the costs or
benefits of potential health and safety effects, and any potential knock-on effects on
productivity or competitiveness.

All findings as summarised in the table below should be viewed against the background
of the methodological restrictions of this study.

XX
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Table 3 Overall impact of the possible changes to the WTD

Impact on
employment (light
grey denotes
positive employment
impact, dark grey
negative
employment impact)

Impact on
administrative
burden (light grey
denotes positive
employment
impact, dark grey
negative
employment
impact; ranking
from 1-11 with 1
being highest
burden)

On-call (1a) 10

Compensatory rest

(2)

Stakeholder views

Socio-economic
impact

Impact on changes
required to national
legislation (light grey
denotes positive
employment impact,
dark grey negative
employment impact ;
ranking from 1-12 with
1 being most additional
flexibility and 12
greatest additional
change)

Potentially negative
health and safety and
productivity impact

Most employers and many
ministries in favour, trade
unions opposed.

Possible negative
health and safety and
productivity impact

Some employers and
ministries in favour, but
also concerns, trade
unions opposed
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(EI) Impact on (AB) Impact on (L) Impact on changes Socio-economic Stakeholder views
employment (from administrative required to national impact)

most positive to most burden (in ranking legislation (in ranking

negative; green from 1-11 with 1 from 1-12 with 1 being

denotes positive being highest most additional flexibility

employment impact, burden) and 12 greatest additional

red negative change; green denotes

employment impact) more flexibility, red less
flexibility)

Reference period (4) 6 2 Possible negative Most employers and
health and safety and ministries in countries
associated impacts not yet significantly

using derogation in
favour, trade unions
opposed

Weekly rest (3) 11 4 Possible negative Limited interest, trade
health and safety and unions opposed
associated impacts

Positive work life Trade unions in
balance effect favour, most
employers and
ministries opposed

Right to request flexible
working (8b)

Early information on Limited impact Limited interest
changes in working

patterns (8a)

Could improve health Concerns over impact;
and safety for many trade union want
workers newly under suppression of
Directive derogation

Autonomous worker (5)
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(EI) Impact on (AB) Impact on (L) Impact on changes Comments
employment (from administrative required to national (stakeholder views
most positive to most burden (in ranking legislation (in ranking and wider socio-
negative; green from 1-11 with 1 from 1-12 with 1 being economic impacts)

denotes positive being highest most additional flexibility

employment impact, burden) and 12 greatest additional

red negative change; green denotes

employment impact) more flexibility, red less
flexibility)

Opt-out (6) Possible positive Employers and
health and safety and ministries opposing
associated impact phase
out/suppression; trade

unions want to abolish

Stand-by cap (1c) Possible positive Employers and most
health and safety and ministries opposed;

associated impact some trade unions in

favour
Stand-by calculation Possible positive Employers and most
(1b) health and safety and ministries opposed;
associated impact some trade unions in
favour
Concurrent contract (7) n/a Limited impact Limited interest

Potentially significant No interest; not
impact as not considered workable
considered workable

Flexibility in minimum
daily rest (8c)

Note: - Light grey indicates: employment creation, more flexibility, low administrative burdens; dark grey indicates employment reduction,
less flexibility, high administrative burdens
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1 Introduction

ICF (previously ICF GHK) was appointed by DG Employment, Social Affairs and Inclusion
in March 2014 to carry out a Study measuring economic impacts of various possible
changes to EU working time rules in the context of the review of Directive 2003/88/EC,
under specific Service Order VC/2013/119 of the Multiple Framework Contract for the
provision for Evaluation and Impact Assessment Services to DG EMPL.

This document provides the final report for this study.
1.1 Background

The way in which working time is regulated and organised at EU and national level has
important economic and social impacts. The length, intensity and patterns of working
hours have been shown to have clear health and safety effects, as well as impacting on
gender equality and the ability to reconcile work and private life. They can also affect
access to training both within and outside of work. Such social impacts can themselves
have wider economic and labour market effects. Additionally, there can be more direct
impacts of working time regulation on productivity, enterprise performance and
competitiveness, and on employment opportunities. For instance, in the years of the
recent economic crisis, working time regulation allowing for flexibility in working hours or
time banking has allowed many enterprises to limit the impact of the economic slowdown
on employment by enabling a temporary reduction in working hours while maintaining
employment relationships (and containing to a certain degree the negative impact on
salaries)®. As will be discussed in more detail in section 3.2 of this report, the questions
whether an extension of working hours leads to a proportionate increase in productivity
or whether the reduction of working time can have an impact on employment creation
are complex with neither argument being ultimately proven. Thus, with regard to its
overall effect on the economy, the (limited) available literature on the impact of working
time regulation remains uncertain.

Throughout the 20" century, and during the last two decades, working time patterns and
work organisation have shifted, both as a result of wider societal, economic and
technological developments and as a result of regulation at the international, national
and European level. Overall, there has been a reduction in working hours throughout the
century, as well as a greater demand - both from employers and workers - for greater
flexibility. On the employer side, flexibility is called for to respond to fluctuations in
demand resulting, at least in part — from more ‘just in time’ systems of production,
whereas workers are seeking better ways to reconcile work and family life, particularly
with the increasing entry of women onto the labour market.

1.1.1 The scope of current EU working time regulation and the debate on the
potential amendment of Directive 2003 /88/EC

Article 153 of the Treaty on the Functioning of the European Union (TFEU) provides the
EU with the competence to support and to complement activities of the Member States
in the area of social policy and, specifically, as regards the improvement of the working
environment to protect workers' health and safety. In accordance with the principle of
minimum harmonisation in EU social law, the Working Time Directive 2003/88/EC
(henceforth referred to as WTD), relying on Article 153 of the TFEU (ex-Article 137(2) of
the TEC), sets a framework of minimum safety and health requirements for the
organisation of working time and, as such, establishes common minimum standards for

3% Kiimmerling, A and Lehndorff,S (2014) The use of working time-related crisis response measures
during the Great Recession; ILO; Conditions of Work and Employment Series, No 44
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all Member States. Governments are always allowed to set higher standards in their
national laws.

The core principles of the WTD have also been enshrined in the Charter of Fundamental
Rights of the EU, Article 31 of which guarantees all workers the right to limitation of their
working hours, to daily and weekly rest and to paid annual leave. These principles
therefore derive from EU primary law, with which secondary law such as the WTD has to
comply.

The WTD applies to all sectors of activity, both public and private, including healthcare
and emergency services. In terms of personal scope, the Directive does not apply to self-
employed workers.

1.1.2 The main provisions of the WTD

The WTD was adopted by the European Parliament and Council with the purpose of
improving the working environment by improving workers’ health and safety. It codifies
two previous Directives (Council Directive 93/104/EEC*°, later amended by Directive
2000/34/EC*, see Figure 1.1 for the main provisions of the Directive).

Figure 1.1 The main provisions of the WTD

PROVISIONS OF THE WORKING TIME DIRECTIVE

¢ A break after 6 e Minimum 24 hours e No more than 8
continous hours of weekly rest hours of night
work work per 24h

¢ Not more than 48

¢ A minimum daily hours a week ¢ No heavy or
rest of 11 hours without the dangerous work for

worker’s consent longer than 8h per

* 4 weeks of paid 24h
holiday

e Right to free health
assessments

As stated above, the Directive covers all workers in all sectors of activity in the public
and private sector, with the exception of a number of areas (particularly in the transport
sector) to which sector-specific legislation applies. The Directive contains the following
key provisions:

e Limit to average weekly working time (a maximum of 48 hours per week on
average, including overtime, normally calculated over a reference period of no
longer than 4 months);

e Daily and weekly rest periods (normally 11 consecutive hours daily and 24-35
hours’ uninterrupted rest weekly);

40 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31993L0104:EN:HTML
*1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0034:EN:HTML
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A rest break during working time (where working hours are longer than six
hours);

e Paid annual leave of at least 4 weeks per year;
e Additional protection for night workers in the form of
— A limit of 8 working hours, on average, per 24 hours;

—  Work not to exceed 8 hours in any 24 hour period if it involves special hazard or
physical or mental strain;

— Right to a free health assessment ahead of the commencement of an assignment
and thereafter at regular intervals;

— Right to a transfer (wherever possible) to day work if suffering from health
problems as a result of night work;

— Measures to require employers who regularly use night work to notify the
responsible authorities if requested.

It is important to emphasise that the WTD does not regulate the remuneration of working
time. In accordance with Article 153(5) TFEU, the matter of pay does not fall within the
competence of the EU to adopt harmonising measures. The WTD does contain a provision
(Art. 7) on minimum paid annual leave, throughout which normal remuneration should
be maintained. But the WTD does not in any way set levels or amounts of remuneration,
or even whether certain working time should be remunerated at all. This means that the
determination by the CJEU whether something constitutes 'working time' or not is only
relevant for the purposes of applying the limits set by the WTD and not whether this time
is remunerated or not, and at what rate. Indeed, the Member States are entirely free to
decide for example whether inactive on-call time at the workplace has to be remunerated
at all, or at a lower rate than active working time, based on national legislation and case
law. For instance, the Supreme Court in Austria stated that on-call may be paid
differently than normal working hours. In the Netherlands, however, the Supreme Court
decided that the Minimum Wage Act is applicable to employment relationships based
partially or wholly on on-call agreements, and the worker has to be paid the minimum
wage for the additional hours. In the UK, Hughes v Graham and another t/a Graylyns
Residential Home [2008] demonstrated the differences between the application of the
Working Time Regulations and the application of National Minimum Wage Regulations,
since although all on-call / sleeping-in time was counted in the calculation of rest breaks
etc., only sleeping-in time actually worked counted toward payment of the national
minimum wage®*?.

The WTD contains a number of important derogations which Member States can chose to
avail themselves of, which are designed to increase flexibility for employers especially in
certain types of activities, while at the same time giving due regard to the health and
safety of workers. Member States can determine to derogate from provisions on:

e Minimum daily rest (Article 3); Rest breaks (Article 4);
e Weekly rest periods (Article 5);

e Maximum weekly working time (Article 6);

e Length of night work (Article 8); and

e Reference periods (Article 16).

42 See EIRO (2006)
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This means that derogations are possible from all the core provisions of the Directive,
except the right to paid annual leave under Article 7 and the health assessment that has
to be offered to night workers under Article 9.

Firstly, a derogation is available to Member States when, on account of the specific
characteristics of the activity concerned, the duration of working time is not measured
and/or predetermined or can be determined by the workers themselves. This includes
inter alia 'managing executives or other persons with autonomous decision making
power, family workers and individuals officiating at religious ceremonies’. Member States
can determine that Articles 3 to 6, 8 and 16, do not apply to such workers (Article 17(1)
of the Directive), also sometimes referred to as 'autonomous workers',

Secondly, Member States can derogate from Articles 3, 4, 5, 8 and 16 (so not the 48-
hour average weekly working time limit) in the case of certain activities, described in
Article 17(3), where the worker's place of work and his place of residence are distant
from one another, in the case of security and surveillance activities, activities involving
the need for continuity of service or production or where there is a foreseeable surge of
activity, and in the case of certain persons working in railway transport. When making
these derogations to rest periods, Member States need to ensure that workers receive
equivalent compensatory rest or, in entirely exceptional circumstances, other appropriate
protection (Article 17(2)). When derogating from the reference period to calculate
average weekly working time (normally 4 months) on the basis of this derogation, the
extended reference period cannot exceed 6 months (Article 19).

Thirdly, in accordance with Article 17(4), Member States can derogate from the
provisions on daily and weekly rest in the case of shift work activities or in the case of
activities involving periods of work split up over the day. The same conditions as regards
compensatory rest as applicable in relation to Article 17(3) apply.

Fourthly, collective agreements can extend the reference period to calculate average
weekly working time to up to 12 months for any kind of activity, subject to compliance
with the general principles relating to the protection of the safety and health of workers,
of allowing, for objective or technical reasons or reasons concerning the organisation of
work (Articles 18 and 19).

Fifthly, the so-called individual ‘opt-out’ provision permits Member States not to apply
the maximum 48-hour working time limit prescribed by Article 6, if an individual worker
voluntarily agrees to this (and is not subject to any detriment for not giving or revoking
consent; Article 22). In that case, only an indirect limit of 78 hours to weekly working
time applies, deriving from the application of the daily and weekly rest periods.
Considering the possibility to apply a 14-day reference period to the provision of weekly
rest, this means that 92 hours can be worked in individual weeks.

The Directive has been subject to significant case-law and in particular some judgements
by the Court of Justice of the EU (CJEU) have had an important impact on the
implementation of the Directive at Member State level. In the SIMAP*}, Jaeger** and
Dellas* cases, the CJEU was called on to clarify whether (in-active) on-call time would
have to be considered as working time or as rest time, since this was not clearly defined
in the WTD. The CJEU answered that all on-call time should be counted entirely as

43 Judgement of 3 October 200, case C-303/98, see http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapil!celexplus!prod! CELEXnumdoc&Ilg=en&numdoc=698]
0303

** Judgement of 9 September 2003, Case C-151/02, see http://curia.europa.eu/jurisp/cgi-
bin/gettext.pl?lang=en&num=79969090C19020151&doc=T&ouvert=T&seance=ARRET

45 Case C-19/04, see http://curia.europa.eu/jcms/upload/docs/application/pdf/2009-
02/cp050104en.pdf
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working time when workers are required to be physically present at the workplace or at a
place designed by their employer. Conversely, stand-by time, where a worker is at home
or a place of his choosing but required to be contactable and ready to work if called
upon, only has to be counted as working time for the hours actually worked. Similarly,
the CJEU also held that compensatory rest following a period of missed minimum daily
rest had to be taken immediately.

1.1.3 The review of the WTD

The process to review the WTD began in 2003/2004 with proposals by the Commission
(and discussed in Council) to amend the Directive. Two of the issues discussed - the opt-
out provisions and the reference period for calculating working time - needed to be
reviewed as a result of requirements enshrined within the Directive. The other two main
issues debated (the definition of on-call time and the timing of compensatory rest) arose
from the rulings of the CJEU in SIMAP/Jaeger.

The main proposals for amendment discussed at the time included:

e Either the abolition of - or further restrictions placed on - the individual opt-out of
the 48-hour rule;

e To treat on-call time differently from normal working time (distinguishing between
active and an inactive on-call periods);

e To allow more flexibility in the timing of compensatory rest;

e To allow the reference period for averaging weekly working time to be extended
to a maximum of 12 months by law (and not only by collective agreement).

However, the Council and the Parliament were eventually unable to reach agreement on
these proposals, which ultimately lapsed with the legislative mandate in 2009.

A two stage consultation process of the European social partners*® and subsequent
(ultimately abortive) social partner negotiations between November 2011 and December
2012 were accompanied by a number of background studies and reports, including a
detailed implementation report on the current WTD*’, a study on the social and economic
impact of existing working time rules and developments in working time organisation*®, a
range of studies on working time published by Eurofound* and a study on the potential
administrative burden and economic impact of a range of proposed options for
amendment of the WTD>°.

In 2014, the Commission services preliminarily identified issues and possible options to
move forward with the Review of the WTD. The review process seeks to examine and
possibly address a number of interrelated issues:

o Insufficient legal clarity resulting from issues left open in the WTD and as a result
of a significant body of case law, meaning that in order for national authorities,
employers and workers to ascertain their legal position it is now necessary to turn
to several CJEU judgements in addition to the text of the WTD (as implemented).
Furthermore, although the CJEU has clarified the legal position in relation to

46 COM (2010) 106 of 24.03.2010 and COM (2010) 801 of 21.12.2010 respectively

47 COM (2010) 802 and SEC (2010) 1611 of 21.12.2010

48 Study to support an impact assessment on further action at European level regarding Directive

g9003/88/EC and the evolution of working time organisation, Deloitte (2010)
See

http://ec.europa.eu/social/main.jsp?catld=157&langld=en&newsId=964&moreDocuments=yes&ta

bleName=news

>0 Review of the Working Time Directive 2003/88/EC measuring administrative costs and burdens

of various position options (2012, unpublished).
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issues such as on-call time and compensatory (daily) rest, issues such as the
position in case of delayed weekly rest, or whether the WTD applies per worker or
per contract, remain unclear (while this is important in case of workers having
concurrent contracts).

e The Commission also identifies areas where the WTD has been applied incorrectly
(e.g. with regard to the derogation for ‘autonomous workers’ or the monitoring or
enforcement of conditions linked to the opt-out).

e Areas are also identified where long-hours working persists either as a result of
infringements or the interpretation of derogations provided for by the Directive.
Some of the challenges in this area result from changes in the patterns of working
hours or indeed contractual arrangements.

* Finally, a public consultation which attracted widespread attention among SMEs
and their representative organisations earmarked the WTD as a piece of legislation
being considered among the most burdensome for SMEs. A need to explore further
to what extent these perceived burdens arise from the WTD itself or the national
implementation of working time rules was identified®. In this context it is also
important to underline stated REFIT (Regulatory Fitness and Performance
Programme) objectives of a possible review of WTD: clearer and simpler rules will
be easier to understand and apply by workers and employers, including SMEs and
public services.

A number of possible options are therefore preliminarily considered, ranging from no
further legislative action (which might include the issuing of an interpretive
Communication by the Commission aimed at clarifying the current legal acquis), over
sectoral solutions to amending the WTD on the basis of previous proposals (e.g. the 2009
text in the conciliation procedure) or a wider legislative amendment, taking account of
changes in working time patterns and associated requirements. This does not prejudge
the decision of the Commission on whether a new legislative initiative will be pursued or
on its possible content and structure.

The latest analysis undertaken in the context of the Review also takes account of
changing working patterns as a driver behind the requirement to review the provisions of
the WTD. For instance:

e Technological advances make it easier for workers to work in stand-by
arrangements at home (which currently does not have to be counted as working
time under the WTD) rather than working on-call in the workplace, because of
improved connectivity and the ability to deliver some work from home. This may
diminish the organisational and financial challenges of the SIMAP/Jaeger/Dellas
cases, but could lead to a lack of protection for the workers involved. Depending
on the specific discipline and requirements regarding the proximity of home base
to workplace in certain professions necessitating regular on-call duties, home-
based on-call working could be considered to be less feasible for workers in
certain sectors most affected by the court rulings (e.g. doctors), but shifts in the
use of stand-by working could nonetheless have an impact, as demand for stand-
by working could be seen to increase in a 24 hour service economy.

e Technological advances and cultural changes may increase the possibility and
desire of workers to work flexibly (for instance working a shorter day at the office,
followed by a few hours break to deal with family matters and later returning to

*! European Commission Staff Working Document; Monitoring and Consultation on Smart Regulation for SMEs; SWD(2013) 60
final of 7.3.2013
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work from home or using other flexitime arrangements according to individual
preferences). Such arrangements may not be sufficiently facilitated by the WTD,
because it requires that daily rest periods should be uninterrupted, and also
because it does not provide a right for a worker to request such flexible
arrangements.

There could be an increase in working arrangements which give more ‘autonomy’
and ‘ownership’ to workers (potentially limited to knowledge intensive sectors).
This may translate into more result driven work obligations which adds relevance
to the need to restrict or clarify the autonomous worker derogation. While it is
already clear under current case law that such workers would not fall within the
scope of the derogation unless they can determine their own working time (when
and how much), this may need to be codified/clarified.

Changes in patterns of contractual arrangements such as the rise of limited hour
contracts or zero hour contracts could increase the need to address the question
of concurrent contracts with the same employer and the application of the WTD
per individual or per contract to protect workers on such contracts from working
excessively long hours.

The current analytical framework in terms of issues and options shall be seen as
preliminary but it provides at this stage a valuable basis to underpin the impact
assessment work in practice. This study is a further contribution to the review process of
the WTD.

1.2

Study objectives

The present study seeks to build on and enhance the results of a series of existing
studies and assessments which have already been carried out within the context of the
review of the WTD. Its aim is to contribute to the ongoing review process.

More specifically, as set out in the Terms of Reference, its purpose is to complete the
following five tasks:

1.3

Task 1: To review existing research on the administrative costs and burdens and
broader economic impact of working time regulation associated with current
provisions;

Task 2: To provide a maximum of two short, high quality analysis papers
evaluating the data and methodological approach used in existing studies of the
administrative burden associated with EU working time rules, carried out at the
national or EU level (this is presented as an optional element of the work; its
added value and purpose have been confirmed at the inception meeting);

Task 3: To quantify the administrative costs and burden associated with the
potential options for legislative changes;

Task 4: To specifically assess the regulatory impact of these options on SMEs;
and

Task 5: An in-depth analysis and econometric/statistical modelling of the
foreseeable economic impact at national and EU level of these potential variations
in working time rules. This should specifically focus on assessing the potential
impact of these options on productivity, labour market participation, training and
retraining and company performance in the private sector.

Problems identified, and potential changes to the WTD to be
assessed

The key conceptual tools underpinning the evaluation was an outline of the problems
identified which the options preliminarily envisaged seek to address, as well as the
related intervention logic. The problem tree relating to the issues identified with the
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current position is presented in Figure 1.2, whereas the associated intervention logic for
the amendment of the regulation of working time at the European level is presented in

Figure 1.3.
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Figure 1.2 Problem tree
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Figure 1.3 Intervention logic

Rationale Drivers Input Options Outputs Outcomes Impacts

1) No further
E> legislative
action
(interpretative
Communicatio

ns)

LEELL PN

Appropriate
legislative
changes at
national
level

Possible 2)
revision of Amendments

the Working legislative
Time proposal

Directive limited to
specific
sector(s)

3)
Amendments
to legislative
proposal on

the 2009 L ———
conciliation

4)
Amendments
to legislative
proposal for a

broader
review of the
whole
Directive

34

®essssssssssEEEEEEssEEEEEEEEEEEEEneaEEnnnnnnnnnnnnnnnnns®

N J




Study measuring economic impacts of various possible changes to EU working
time rules in the context of the review of Directive 2003/88/EC - VC/2013/119
- Final Report

The preliminary analytical framework as recently set for the Review of the Working Time
Directive elaborates the broad options being considered for the review of the Directive
(e.g. no further legislative action; amendments only in relation to specific sectors;
amendment based on the 2009 conciliation position; amendment based on broader
review of the Directive). Some of those options consist of a combination of changes to
various rules.

Table 1.1 below outlines the possible combination of legislative changes being considered
with regard to different policy options. This schematic is indicative and will remain under
review throughout the Commission’s impact assessment process.

This study aims to measure the administrative burden and socio-economic impact
associated with various possible changes to the Directive to help feed the Commission’s
Impact Assessment.

A number of the potential legislative changes considered in these options have already
been assessed by a previous study. The 2012 study by Economisti Associati et al
(unpublished) considered the following options for the purposes of assessing
administrative costs and burdens (see box below). They are assessed in this study from
the perspective of socio-economic impacts and regulatory impacts for SMEs.

A study carried out by Deloitte (2010) on behalf of the European Commission assessed
the social and economic impact of current working time rules and the implications for
work organisation of major changes in the world of work over the last two decades. This
study paid particular attention to the use of the opt-out and the impact of rules on on-call
time and compensatory rest (as well as the opt-out) on public services.

To complement existing assessments, this study looks at the following possible changes,
which are elaborated in more detail in section 4 of this report.

Possible legislative changes to be assessed by this study

e The calculation of on-call and of stand-by time for the purposes of the
Directive

e The timing within which missed minimum rest hours must be taken

e The reference period over which average weekly working time may be
calculated

e The context of existing derogations to the Directive including the scope
of Article 17 which relates to ‘autonomous workers’.

e Various options in relation to the opt-out provision
e Measures to improve work-life balance

Possible legislative changes previously assessed in relation to
administrative costs and burdens arising (2012 study)

e Obligation for employers to inform workers well in advance about any
substantial changes to the pattern of work

e Right for a worker to request changes to their working hours and
patterns with an associated employer obligation to consider and give
reasons for any refusal

e Requiring employers who use the opt-out to keep records of all working
hours of workers who have agreed to it

e Providing that a worker may not validly be asked to opt-out prior to an
employment contract, during a probationary period, or within one
month after the conclusion of an employment contract
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e Requiring employers to keep written proof of the workers’ prior consent
to opt-out and to include in the consent form information to the worker
about his or her rights under article 22.1 of the Directive

e Requiring national authorities to compile information about the use of
the opt-out, to evaluate the health and safety effects of the use for the
workers concerned and to report their findings to the European
Commission (to the extent to which this is not already required in law or
practice)

e Clarifying that if a worker works under concurrent employment
contracts with the same employer Member States should ensure that
the 48-hour rule limit to average weekly working time is applied per
worker and not per contract.

Table 1.2 summarises the hypothetic impact of these changes on different stakeholders
(workers, businesses and the state), which was tested throughout the study.

In terms of in-depth data collection, this study focussed on the following countries: The
Czech Republic, France, Germany, Hungary, Italy, the Netherlands, Poland, Spain,
Sweden and the UK. These countries were considered not only geographically
representative, but also using different approaches to the regulation of working time.

The sectors assessed in detail were: manufacturing, hotels and catering and the utilities
sector. These sectors were selected on the one hand to reflect their importance in
European and national economies and on the other their use of working time
arrangements at the centre of the assessment, including on-call and stand-by
arrangements. It should be noted that in parallel, a separate study was conducted
looking at the impact of possible changes to the WTD on the health care sector.

12
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Table 1.1 Schematic of possible changes to WTD under different policy options

Key Possible changes Policy options
provisions of
the WTD
1 (no 2 (amending 3 (amending 4 (amending
further legislative legislative legislative
legislative proposal limited proposal based proposal for a
action) to specific on 2009 broader review
sectors) conciliation) of WTD)
On-call time Provision of greater flexibility in counting on-call time (e.g. X X X
distinction between passive and active on-call time)
Stand-by time Arrangements regarding stand-by time X X X
Opt-out Limitation to the use of the opt-out X X (x)
Elimination of the opt-out after a transition period (x)
Rest periods Further flexibility as regards the timing of compensatory X X
and rest (minimum rest) and rest periods
compensatory
rest
Reference Added flexibility as regards the calculation of reference X X X
periods periods
Autonomous Tighter definition of autonomous workers X
workers
Concurrent Clarification of the scope of the application of the Directive X
employment
contracts
Derogations Formulating simpler and clearer rules for derogations X
Reconciliation Legal measures to support reconciliation of work and family X
life

13
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Table 1.2 Hypothetical impacts of potential policy changes on workers, employers and the state

Key provisions of the WTD and

related possible changes and

Workers

Employers

The state/society

combined possible changes

On-call time (possible change
1a)

e 75% of on-call time to be
counted as working time

e 50% of on-call time to be
counted as working time

Increased working hours >
Deterioration in work-life balance
- deteriorating physical/mental
health > reduced job satisfaction
—increased risk of accidents and
sick days associated with
accidents and ill health - reduced
retention > reduced productivity

Increased flexibility in allocation
of working time and work
organisation > potentially
reduced labour cost/requirement
to recruit > potentially increased
competitiveness; but also
possibility of increased risk of
absence due to sickness and
accidents, reduced staff
satisfaction > reduced
productivity and competitiveness
- deterioration of public profile

Potential administrative burden of
closer monitoring of working
hours

Potential costs to health and
benefit system of increased
accidents and workplace sickness

Unclear economic
benefits/disbenefits linked to
impacts on productivity and
competitiveness

Stand-by time (possible change
1b)

e 40% of stand-by time to be
counted as working time

e 20% of stand-by time to be
counted as working time

Stand-by time (possible change
ic)

e 0% of stand-by time not
worked to be counted as
working time, but 12 hours
per week limit on the

Potentially reduced working hours
9

improvement in work-life balance
- improvement in
physical/mental health >
improved job satisfaction >
reduced risk of accidents and sick
days associated with accidents
and ill health - increased
retention - increased
productivity

Reduced flexibility in allocation of
working time and work
organisation - potentially
increased labour cost/requirement
to recruit > potentially reduced
competitiveness; but also
possibility of reduced risk of
absence due to sickness and
accidents, increased staff
satisfaction - increased
productivity and competitiveness
- improvement of public profile

Potential administrative burden of

Potential reduced cost to health
and benefit system of reduced
accidents and workplace sickness

Unclear economic
benefits/disbenefits linked to
impacts on productivity and
competitiveness
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Key provisions of the WTD and

related possible changes and

Workers

Employers

The state/society

combined possible changes
volume of this form of work

e 0% of stand-by time not
worked to be counted as
working time, but 24 hours
per week limit on the
volume of such work

e 0% of stand-by time not
worked to be counted as
working time, with

possibility to use derogation

to set a different cap
through collective
agreement

closer monitoring of working
hours

Rest periods and compensatory
rest (possible change 2a)

e Compensatory rest to be
taken within a period not
exceeding 48 hours

e Compensatory rest to be
taken within a period not
exceeding 96 hours

Rest periods and compensatory
rest (possible change 2b)

e Possibility to increase the
reference period for the
taking of weekly rest to 3
weeks for all workers

e Possibility to increase the
reference period for the
taking of weekly rest to 4
weeks for all workers

Longer uninterrupted working
hours > Deterioration in work-life
balance - deteriorating
physical/mental health > reduced

Increased flexibility in allocation
of working time and work
organisation - potentially
reduced labour cost/requirement

job satisfaction >increased risk of to recruit > potentially increased

accidents and sick days
associated with accidents and ill
health - reduced retention >
reduced productivity

Longer periods of working without
(weekly) rest periods >
potentially detrimental impact on

work life balance )-> deteriorating Potential administrative burden of

physical/mental health > reduced

competitiveness; but also
possibility of increased risk of
absence due to sickness and
accidents, reduced staff
satisfaction > reduced
productivity and competitiveness
- deterioration of public profile

closer monitoring of working

job satisfaction >increased risk of hours/rest periods

accidents and sick days
associated with accidents and ill
health - reduced retention >
reduced productivity

Potential costs to health and
benefit system of increased
accidents and workplace sickness

Unclear economic
benefits/disbenefits linked to
impacts on productivity and
competitiveness
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Key provisions of the WTD and Workers Employers The state/society

related possible changes and
combined possible changes

Reference periods (possible

LS ) Longer periods of long-hours Increased flexibility in allocation Potential costs to health and
e Possibility of setting 6 working (followed by periods with of working time and work benefit system of increased
months reference period in  reduced working hours) > organisation - potentially accidents and workplace sickness
all cases unclear impact on work-life reduced labour cost/requirement Unclear economic
e Derogation making it balance (depends on organisation to recruit - potentially increased benefits/disbenefits linked to
L of working patterns)-> competitiveness; but also . L
possible to set a 12 month deteriorating physical/mental possibility of increased risk of impacts on productivity and

reference period by competitiveness

o health > reduced job satisfaction absence due to sickness and
legislation

—increased risk of accidents and accidents, reduced staff

sick days associated with satisfaction > reduced

accidents and ill health - reduced productivity and competitiveness
retention > reduced productivity - deterioration of public profile

Potential administrative burden of
closer monitoring of working
hours over longer period of time

Opt-out (possible change 6)

e Reinforced conditions for Potential administrative burden of Potential reduced cost to health
use of opt-out closer monitoring of working and benefit system of reduced
hours/documentation linked to accidents and workplace sickness

e Requirement to keep
records of hours worked for Unclear economic
opted out workers benefits/disbenefits linked to
impacts on productivity and
competitiveness

opt-out

e Restrictions on when worker
can be asked to sign opt-

out
e Requirement to keep Cost to state of monitoring impact
written proof of opt-out

e Requirement for national
authorities to evaluate
health and safety impact of

use of opt-out Potentially reduced working hours Reduced flexibility in allocation of
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Key provisions of the WTD and

related possible changes and

Workers

Employers

The state/society

combined possible changes

e Restrictions on use of opt-
out (when combined with
other possible changes)

e Suppression of opt-out

9

improvement in work-life balance
- improvement in
physical/mental health >
improved job satisfaction >
reduced risk of accidents and sick
days associated with accidents
and ill health - increased
retention - increased
productivity

working time and work
organisation - potentially
increased labour cost/requirement
to recruit > potentially reduced
competitiveness; but also
possibility of reduced risk of
absence due to sickness and
accidents, increased staff
satisfaction - increased
productivity and competitiveness
- improvement of public profile

Autonomous workers (possible
change 5)

Tighter definition

Potentially reduced working hours
for a larger group of workers >

improvement in work-life balance
- improvement in
physical/mental health >
improved job satisfaction >
reduced risk of accidents and sick
days associated with accidents
and ill health - increased
retention - increased
productivity

Potentially reduced flexibility in
allocation of working time and
work organisation - potentially
increased labour cost/requirement
to recruit > potentially reduced
competitiveness; but also
possibility of reduced risk of
absence due to sickness and
accidents, increased staff
satisfaction - increased
productivity and competitiveness
- improvement of public profile

Potential administrative burden of
closer monitoring of working
hours

Potential reduced cost to health
and benefit system of reduced
accidents and workplace sickness

Unclear economic
benefits/disbenefits linked to
impacts on productivity and
competitiveness

Concurrent employment
contracts (possible change 7)

Application per individual in case of
multiple contracts with same
employer

Potentially reduced working hours
- if not taking up additional job
elsewhere

Potential improvement in work-
life balance > potential
improvement in physical/mental
health > potentially improved job
satisfaction > reduced risk of

Potentially reduced flexibility in
allocation of working time and
work organisation > potentially
increased labour cost/requirement
to recruit > potentially reduced
competitiveness; but also
possibility of reduced risk of
absence due to sickness and

Potential reduced cost to health
and benefit system of reduced
accidents and workplace sickness

Unclear economic
benefits/disbenefits linked to
impacts on productivity and
competitiveness
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Key provisions of the WTD and

related possible changes and
combined possible changes

Workers

Employers

The state/society

accidents and sick days
associated with accidents and ill
health >potentially increased
retention > potentially increased
productivity

If taking up additional job
elsewhere > potential for reduced
work life balance and job
satisfaction - potential impact on
health and wellbeing and
associated impacts

accidents, increased staff
satisfaction - increased
productivity and competitiveness
- improvement of public profile

Potential administrative burden of
closer monitoring of working
hours

Reconciliation (possible
changes 8a-c)

e Requirement to inform early
regarding changes in
working patters

e Right to request to work
flexibly

e Greater flexibility regarding
uninterrupted taking of
minimum daily rest

Ability to better plan work life
balance commitments

Improvement in work-life balance
- improvement in
physical/mental health >
improved job satisfaction >
increased retention > increased
productivity. Health impact
depends on whether working time
is reduced.

Improvement in work-life balance
- improvement in
physical/mental health >
improved job satisfaction >
increased retention - increased
productivity.

Potentially reduced flexibility in
allocation of working time and
work organisation > potentially
increased labour cost/requirement
to recruit > potentially reduced
competitiveness; but also
possibility of reduced risk of
absence due to sickness and
accidents, increased staff
satisfaction - increased
productivity and competitiveness
- improvement of public profile

Potentially reduced cost to state
of childcare; impacts on health
and benefit system depend on
options taken by workers;
potential cost to benefit system if
worker draws lower wages.
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Key provisions of the WTD and Workers Employers The state/society

related possible changes and
combined possible changes

Potentially negative impact of not
obtaining 11 hours uninterrupted
daily rest, if so > deteriorating
physical/mental health
—increased risk of accidents and
sick days associated with
accidents and ill health - reduced
productivity
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1.4 Structure of the report

The remainder of this report is structured as follows:

Section 2 provides an overview of the key methodological approaches used for the
completion of this study and main challenges encountered.

Section 3 delivers an overview of the literature pertaining to administrative
burdens and economic impacts associated with working time regulation, which has
contributed to informing the study approach and methodology as well as
contributing to establishing the baseline. A detailed bibliography of source
material for the study can be found in Annex 1.

Section 4 contains the main outputs of this study and discusses, in turn, the
impact of each of the possible changes to the WTD under study. Based on the
example of the in-depth study countries, it analyses the legal baseline situation,
discusses the resulting necessary legislative changes and the resulting
administrative burden and economic impact against the background of an
assessment of the affected populations. This section also provides an overview of
the stakeholder views gathered as part of this study.

Section 5 draws together relevant findings on the regulatory impact of working
time regulation on SMEs and the impact of the proposed possible changes.

Section 6 summarises stakeholder views on the possible changes being examined.

Section 7 draws overall conclusions from the assessments on administrative costs
and burdens and socio-economic impacts of possible changes to the WTD.

Annex 1 provides a bibliographic overview of the literature reviewed for this
study.

Annex 2 provides a more detailed country level legal mapping for 10 Member
States

Annex 4 provides a more detailed rationale for the assessment of Business-As-
Usual (BAU) Cost estimates used in the costing of Administrative Burdens

Annex 3 provides a paper assessing the methods and data used by national
administrative burden studies on working time regulation

Annex 4 delivers a note of WTD secondary survey analysis
Annex 5 contains details of time needed for each administrative action

Annex 6 contains detail of the numbers of stakeholders and companies consulted
for the study
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2 Methodological approach

This section sets off the methodological approaches employed for the assessment of
Administrative Cost and Burdens, as well as the socio-economic impact of different
potential changes to the WTD. It clearly sets out the key methodological challenges and
associated provisos which must be taken into account when assessing the findings
discussed in section 4, 5 and 7 below.

Overall approach

This study relied on a desk review of literature at national and transnational
level, as well as stakeholder interviews with relevant ministries, labour
inspectorates, HR service providers, social partners and individual employers.
Over 90 stakeholders®® (out of approximately 160 contacted) and 125
enterprises®® (out of approximately 560 contacted) in the three target sectors
(representing different size categories) were interviewed for this research®*.

Assessment of the baseline situation

An elaboration of the baseline situation is critical in order to establish the extent
to which current provisions at national level meet, exceed or fall short of current
legislative requirements and to assess whether the status quo situation (or any
forthcoming developments in the status quo) are suitable to address the issues
with the current WTD identified by the Commission services in their analytical
framework as preliminarily set in the context of the Review of the WTD. It also
serves to determine the likely issues arising from a failure to address these
concerns, based on the available evidence on the impact of the status quo on
questions such as workers' health and safety, employment, productivity,
competitiveness, work-life balance and so on. Finally, a study of the baseline
situation also allows for an estimation of the populations of workers affected by
these challenges and therefore the number of workers and enterprises affected
by the legislative changes being assessed.

Assessment of administrative burden

The assessment of administrative cost and burden has been carried out using
the Standard Cost Model (SCM) approach. To estimate the administrative costs
(AC) related to each possible change a two-step approach has been applied:

e The first step of the analysis involved the identification of information
obligations (I0) associated with the possible changes described above.
The identification of IO for each possible change enabling describing the
associated administrative actions (AA) which would be required to fulfil
the new or modified obligations.

e The second step involved the identification of the costs associated with
each AA.

Some of these requirements are considered as potentially new, whereas those
relating to the general recording of working hours are unlikely to be new. The
administrative costs (AC) to be calculated consist of two different cost
components: the business-as-usual costs (BAU) and administrative burdens

*2 This includes 29 employers’ organisations and 13 trade union organisations. The imbalance resulted from more
employers responding to enquiries by the study team (despite the fact that more trade unions than employers’
organisations were originally contacted).

%3 Only human resource managers were interviewed at company level, as questions primarily revolved around the
administrative burdens resulting from different possible changes to working time regulations.

> Details of the number of interviews carried out by country can be found in Annex 6 to this report.
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(AB). While the business-as-usual costs correspond to the costs resulting from
collecting and processing information which would be done by an entity even in
the absence of the legislation, the administrative burdens stem from the part of
the process which is done solely because of a legal obligation (i.e. certain
new/amended provisions of the WTD). In order to calculate AC in the SCM
approach the quantity (Q) of the population affected has to be calculated as well
as the price (P) for a specific action.

With regard to price calculations, these were drawn from interviews and from
preparatory research. It is clear that both (P) and (Q) are based on the best
possible approximations and distinctions are made between costs for large
companies and SMEs. All provisos and potential data shortcomings are clearly
highlighted in the assessment.

In each case, the size of the affected population depends on the existing
legislative framework as well as the representation of sectors (and company
sizes) utilising different working time practices (e.g. on-call time etc.). In order
to obtain comparable figures, EU level datasets, triangulated with national
datasets and information from interviews have been used as there are no
reliable data on the affected population. The lack of comparable data poses
significant challenges for the assessment of the affected population for all
possible changes being considered.

Modelling and simulation of economic impacts of the possible changes to
the WTD

Assessing the economic impact of possible changes to the WTD is challenging for
a number of reasons:

* The WTD addresses several issues that are seen by economic actors as a
given, and economic actors adjust to them. Changes in these
circumstances nonetheless have an impact, although its measurement can
be elusive against other confounding factors.

e Key aspects of the WTD affect firms only indirectly. It interferes, if at all,
with the work organisation or scheduling of work. This makes it harder to
estimate any effects, as direct data is usually not available.

e It is challenging to model the socio-economic impact of the proposed
changes to working time legislation as this is likely to be small. The lack of
reliable comparable data and inability to deliver a sectoral breakdown
means that it is not possible to model labour elasticities in different
sectors, although some are significantly more affected by some of the
potential changes than others (e.g. in relation on-call and stand-by time).

* The diversity of legal definitions at national level and the lack of European
and national data on groups of workers affected by different potential
changes in working time regulation limited the possibility to precisely
estimate the affected population (e.g. different definition of on-call and
stand time and lack of data on workers on-call and stand at national level,
by sectors and occupations; lack of comparable data on the size of the
population of workers affected by rules on compensatory rest, etc.). Data
shortcomings in this field led to a likely over-estimation of affected
populations. Lack of data also meant that impacts could not be
disaggregated by sector or skill level for individuals most likely to be
affected by various potential legislative changes.

* The lack of sectoral data means that it is not possible to model labour
elasticities for different sectors, although some are significantly more
affected by some of the potential changes than others.

* Some of the positive aspects resulting from legislation protecting workers
only emerge in the longer-term or they avoid events that might have low
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incidence. The long term effects of better health and the lower likelihood
of accidents are therefore harder to measure. It is therefore not possible
to provide a quantitative estimation of the potential benefits of changes in
working time regulation, meaning that it is not possible to balance the
assessment of potential costs (administrative or in terms of employment)
with potential benefits.

* Existing studies can only provide limited lessons for the research as
economic impact assessment is patchy and poorly quantified (and in some
cases contradictory).

The impact of the different possible changes to the WTD on the economy would
ideally be modelled in such a way that would allow the identification and
quantification of their respective economic impact on all relevant variables, both
in the short term and in the long-run. The challenge of this is, however, that the
types of policy changes involved are quite elusive in terms of economic
modelling. There are no direct statistical data that would allow to relate the
organisation of hours worked (distribution of working time across weeks, months
and working years) and the specific economic outcomes (productivity, labour
demand, wages) in a structural way.

These challenges were dealt with by using a multifaceted approach. Macro-
economic sector data is used in order to identify the relation between labour
demand and labour costs. For this EU KLEMS data was used which also allows
linking the productivity and value added to the factor inputs.

Empirical estimations were used to determine macroeconomic relationships that
were included in the simulations (labour demand, TFP). As mentioned above, the
likely incidence of populations of workers being affected by the changes was also
estimated to determine which part of the economy will be affected and by which
percentage.

Furthermore, it is important to distinguish between the micro and macro level
effects of changes in working time regulation. Changes which are likely to lead to
a decline in the cost of the factor labour may well have effects at the
organisational level which allow employers to perform the same task with fewer
workers, but economic theory postulates that labour cost reductions should lead
to a greater use of the factor labour. However, whether this is the case in reality
depends on a range of complex factors which are difficult to model and are likely
to mean that employment effects are over-estimated for some possible changes.

This study relied on a desk review of literature at national and transnational level, as well
as stakeholder interviews with relevant ministries, labour inspectorates, HR service
providers, social partners and individual employers. Over 90 stakeholders®® (out of
approximately 160 contacted) and 125 enterprises®® (out of approximately 560
contacted) in the three target sectors (representing different size categories) were
interviewed for this research®’.

*® This includes 29 employers’ organisations and 13 trade union organisations. The imbalance resulted from more
employers responding to enquiries by the study team (despite the fact that more trade unions than employers’
organisations were originally contacted).

% Only human resource managers were interviewed at company level, as questions primarily revolved around the
administrative burdens resulting from different possible changes to working time regulations.

*" Details of the number of interviews carried out by country can be found in Annex 6 to this report.
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2.1 Analysis of administrative costs — the Standard Cost Model
approach

The EC Impact Assessment Guidelines (IAG) require that “for all policy options, the IA
should provide details of the information obligations that are likely to be added or

eliminated for businesses, citizens and national/regional/local administrations”8.

Hence, the first step of the analysis involved the identification of information obligations
(I0) associated with the possible changes described in the introduction and in more detail
in section 4. The identification of 10 for each possible change then enabled a description
the associated administrative actions (AA) which would be required to fulfil the new or
modified obligations.

The administrative costs and burdens are then assessed applying the so-called EU
Standard Cost Model (SCM), a quantification tool prescribed by the IAG for all “those
cases in which the change in administrative burden is likely to be significant”°.

2.1.1 Identification of SCM parameters

To estimate the administrative costs (AC) related to each possible change a two-step
approach has been applied:

* The first step of the analysis involved the identification of information obligations
(I0) associated with the possible changes described above. The identification of I0
for each possible change enabling describing the associated administrative actions
(AA) which would be required to fulfil the new or modified obligations.

* The second step involved the identification of the costs associated with each AA.

Table 2.1 below provides a summary of the IO and AA identified for each possible
change.

Table 2.1 List of information obligations (I0) and administrative actions (AA)
likely required to meet information obligations arising from considered possible
changes

Possible change Information Is the I0 new Administrative action
obligations (10)°° (additional to (AA)

current
situation)?

Possible changes 1A,

1B, 1C

. . AA1l.1 Maintaining the
L cha_nge in rules |n_the records of on-call / stand-by
calculation of on-call time  keeping the record of il time for all workers with

i 7 -call / stand-by time PEERITE R e certain share counted
1b. change in rules in the ©N-Ca 4 .
calculation of stand-by tf)Warqs \_Neekly working
time time limit

1c. cap on stand-by time

Possible changes 2 and Keeping the record of

3 time when AA2.1 Maintaining records

. Potentially yes of when daily/weekly rest is
2. Lengthening of the compensatory rest is taken
period when taken

8 European Commission, Impact Assessment Guidelines (IAG), 15 January 2009.
% European Commission, Impact Assessment Guidelines (IAG), 15 January 2009.

0 The information obligations (I0) identified appear to be classified under category 12 “Other” of
the standardised classification of types of information obligations to be followed.
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Possible change Information Is the I0 new Administrative action
obligations (I0)°° (additional to (AA)

current
situation)?

compensatory rest can be
taken following a period of
missed minimum daily rest

3. increase of the
reference period for the
taking of weekly rest

Possible change 4
Keeping a detailed

4. extension of reference  record of hours worked AA 4.1 Maintaining a record
period for calculating the  per week over the No of hOUI:S wc;rked per w_e%k
maximum weekly working  reference period over the reference perio
time

AA 5.1 Familiarising with
. the new obligation and a
Possible change 5 Keeping information on new definition
5. change in the definition whether a worker is Potentially yes
of ‘autonomous workers’ ~ autonomous
AA 5.2 Adjusting the worker
data file

Keeping information on
working hours out of Potentially yes
employers’ premises

AA 8.1 Introduction of a
new monitoring process

8c. flexibility in minimum
daily rest

Source: Own elaboration

The development of I0 and AA for each possible change in WTD allows an estimation of
the impact in terms of administrative costs (AC).

The administrative costs (AC) consist of two different cost components: the business-as-
usual costs (BAU) and administrative burdens (AB). While the business-as-usual costs
correspond to the costs resulting from collecting and processing information which would
be done by an entity even in the absence of the legislation, the administrative burdens
stem from the part of the process which is done solely because of a legal obligation (i.e.
certain new/amended provisions of the WTD) (Figure 2.1).

Figure 2.1 Administrative costs, BAU and administrative burdens

Administrative costs

related to an administrative obligations

Administrative burdens

Business as usual costs Related to administrative activities an

Related to administrative activities an entity only conducts because of legal
entity would continue if legal obligations (here: specific new
obligations were removed provisionsin the WTD)
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Source: adapted from European Commission, Impact Assessment Guidelines, January
2009. SEC (2009) 92.

The AAs identified in the previous section are at the core of quantifying the
administrative costs and burdens. Figure 2.2 provides an illustration.

Figure 2.2 Accounting for administrative costs and burdens related to specific
administrative activity — an example

(Changein) 101.1 Keeping AAl.11 Administrative

regulation: =  therecordof — Maintaining the = Costs related to P1
on-call time records of on-
call time for all
P1Changein . workers with
the certain share
calculation of counted towards Business as Usual
on-call time . 101.2 [other, if weekly working Costs [when this is

forthe - identified] time limit already done at
purposes of present]
the Directive

AA1.1.2 [other, if Administrative
identified] Burdens [when
something different

/ new would need to
be done]

Source: own elaboration

One important remark to be made here is related to the definition of business as usual
costs. The considered possible changes are related to the modification of the existing
legislative act (WTD) rather than introducing any new legislation / regulation. The WTD
has been transposed to national legislations and current business practises can be
assumed to meet information obligations reflecting relevant national regulations
concerning working time. As a result, the only viable and feasible reference point for
comparison is the no-change scenario, i.e. when the WTD remains unchanged (along
with the interpretations stemming from court cases). This implies that AC are estimated
as the sum of:

e Business as usual (BAU) costs related to any given administrative activity defined
as reflecting the current situation, i.e. when WTD remains in place and is intact;
and

e Administrative burdens (AB) are identified as those related to a given
administrative activity as introduced, removed or modified by a given possible
change in the WTD.

In the interviews the distinction between BAU and AB has been achieved by confirming
for every AA considered whether it is already performed or not.

The method used for assessing administrative costs (AC) and administrative burdens
(AB) is the EU Standard Cost Model (SCM). The key variables of the model are:

e The quantity (Q), which is calculated as the number of entities (population -
either companies or workers) affected by a policy action multiplied by an average
frequency of required actions (per year) in a typical entity. In case of multiple
relevant administrative activities per information obligation these will be treated
separately if needed to calculate the administrative cost per information
obligation.

e The price (P), which is the typical/average cost per action and is estimated by
multiplying a tariff (based on average labour cost per hour including prorated
overheads) and the time required per action. In cases where certain activities are
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outsourced (e.g. to companies handling human resource management, working
time recording, salary calculation, etc.) these outsourcing costs are also taken
into account.

Hence, the core equation of the SCM is as follows:
AC= Y Q+P,

where AC denotes administrative costs, P stands for the price as determined above and Q
stands for quantity as described above.

For each of the analysed possible changes the price and quantity variables may differ
between countries, economic sectors and size of companies. This is related to different
existing national rules on working time (beyond the WTD), sector-specific working time
arrangements, economies of scale in management of the workforce and in handling HR
obligations in larger companies and different national arrangements and capacity of
public institutions in dealing with working time issues.

2.1.2 The calculation of administrative costs and burdens

This section describes the approach used to estimate AC and AB associated with the
analysed possible changes to the WTD. In order to assess the real impact of the
proposed possible changes (i.e. estimating the AB), it is important to determine the BAU
costs, which correspond to the proportion of costs related to any administrative activity
already carried out at present.

The definition of the quantity variable (Q) in the SCM core equation requires the
estimation

of two main variables, which are:

e The population affected by a particular AA. The unit of analysis used to estimate
the population is represented by the number of workers or the number of
enterprises which are affected by each AA. The estimation of the affected
population is based as much as possible on reliable EU and Member States level
statistics or data collected from surveys. Given that precise data identifying
relevant populations are typically not directly available, assumptions are needed
to produce estimates. These are always explicitly presented and discussed.

e The frequency of the required AA identified for each possible change.

Hence, Q is calculated as follows:

Q = Population affected by the possible change * Frequency

For the sake of increased clarity of the presentation and transparency of the assumptions
made when discussing populations affected by specific possible changes to the WTD the
distinction is made between the two concepts:

e ‘target population’ - defined as the population of workers, companies, countries,
etc. that may potentially be affected under a given possible change. Their
situation may potentially change in certain ways; and

e ‘affected population’ - the subgroup of the ‘target population’ that is actually
expected to be affected, i.e. whose situation is expected to change in practice.

To illustrate the logic behind this distinction the example of certain changes in calculating
working time for workers on stand-by is considered. In the first approximation all
workers on stand-by could be potentially affected hence this group can be considered as
target population. However, after a closer analysis of the situation it may be that in some
countries existing national-level legislation (or collective agreements in some sectors)
implies that the considered change does not de facto lead to any meaningful modification
of the situation of stand-by workers in these countries or sectors. It may also be that
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some categories of workers on stand-by are unlikely to be affected due to the
characteristics of their work. If this is true, such cases should be excluded from the
estimate of the ‘affected population’.

It is the ‘affected population’ concept that enters the Q formula above. It is worth noting
that the two population concepts may be identical for some possible changes and may
differ for other possible changes.

The price (P) of an AA is estimated on the basis of two main variables:

e The time required to perform the activity (this time variable indicates the amount
of time required by workers of various staff categories to perform given
administrative processes)

e The tariff, which consists of the hourly rate of the persons in the company dealing
with the information obligation. The tariff is made up of the following components:
(i) the hourly labour cost of the administrative staff performing the AA), (ii)
overhead costs (i.e. all the costs associated with the use of office materials,
depreciation of desks, computers, etc.). In order to closely follow the approach
used by Economisti Associati et al (2012), the overhead rate is set at 25 per cent.

Hence, P is calculated as follows:

P = Tariff * Time

In addition, the study also takes into account the external costs, which are costs related
to the acquisition of outsourced services, buying necessary equipment, etc.

In order to estimate the AB related to each possible change, it is of crucial importance to
have quantitative figures of the business-as-usual (BAU) costs. In the context of this
study, the BAU is estimated as a proportion of the target group that is already compliant
with the AAs imposed under different possible changes considered.

The remainder of this section discusses the definitions and methods used to estimate AC
and BAU for each possible WTD changes analysed from the perspective of associated
administrative costs and burdens in this study.

2.1.2.1 Estimation of the Q variable - identification of affected populations

As indicated above, the study distinguishes between two concepts of affected
populations:

e ‘target population’; and
e ‘affected population’.

The two populations above may be identical for some scenarios and may differ for other
scenarios. It is the size of the ‘affected population’ that is ultimately of interest and that
enters the SCM calculations for the assessment of administrative costs and burdens. It is
also typically the same population that matters for the assessment of broader socio-
economic impacts.

The enterprise populations are split between micro companies and SMEs on one hand
and large enterprises on the other hand. For the purpose of the assessment of
administrative costs and burdens the large enterprises are defined as those with at least
250 workers. All smaller companies are defined as SMEs. This is in line with the approach
taken by the Economisti Associati (2012).

The approach to estimating affected populations differs depending on the analysed
possible change. The main sources of data on workers were the European Working
Conditions Survey (EWCS) and the European Quality of Life Survey (EQLS). Information
from these representative EU-level surveys was then triangulated with results from more
focused country-specific surveys, legal mapping and in-depth analysis (including
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interviews) in the ten countries studied in depth. The approach to estimating affected
populations is described in more detail in section 4 focusing on the effects of analysed
possible changes to the WTD. Tables 2.2 and 2.3 provide a snapshot by giving the total
number of affected workers (and when possible also employers). Table 2.2 relates to the
possible changes assessed from all perspectives in this study and Table 2.3 shows the
affected population for the possible change already covered in the 2012 study.
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Table 2.2 Estimates of size of affected populations for all new possible changes analysed in this study (thousand of
workers, thousand of enterprises)

Possible 1A iB 1C p c} 4 5 5 8C
CLETIE (= workers enterprises

AT 598 199 136 516 137 223.7 71 304 113
BE 740 247 168 688 113 232.4 269 276 202
BG 491 164 112 534 204 322.5 111 266 157
CY 82 27 19 56 10 19.7 7 59 19
Ccz 1,184 395 269 806 207 0.0 0 302 136
DE 5,925 1,975 1,346 6,666 1,087 2,827.5 0 2,293 558
DK 485 162 110 336 86 204.0 56 143 269
EE 124 41 28 135 23 33.2 46 40 36
EL 993 331 226 735 276 347.6 70 132 113
ES 1,203 401 273 1,591 1,008 1,096.3 0 1,367 508
FI 205 68 47 365 27 87.3 87 143 147
FR 5,916 1,972 1,344 5,018 609 0.0 633 1,253 1,668
HR 495 165 112 417 148 174.9 29 163 90
HU 417 139 95 330 154 356.4 0 495 109
IE 267 89 61 260 50 104.9 189 149 146
IT 1,629 543 370 2,065 733 1,616.8 300 2,304 467
LT 135 45 31 112 45 84.9 100 99 83
LU 58 19 13 42 6 16.1 6 35 8
LV 170 57 39 161 45 87.8 50 81 48
MT 28 9 6 14 10 11.4 9 14 8
NL 822 274 187 1,019 92 399.6 288 363 626
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Possible 5 5

UL workers enterprises

PL 2,983 994 678 3,029 1,204 1,654.8 0 776 670
PT 834 278 189 656 204 287.2 51 604 142
RO 2,941 980 668 2,428 774 1,101.8 145 392 260
SE 459 153 104 610 106 354.8 204 413 452
SI 115 38 26 175 50 100.4 21 111 45
SK 428 143 97 535 138 353.0 58 244 69
UK 3,326 1,109 756 4,098 1,343 2,575.1 831 2,547 2,340
EU28 33,054 11,018 7,509 33,396 8,888 14,674 3,630 15,366 9,488

Source: own elaboration.
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Table 2.3 Estimates of size of affected populations for possible changes analysed in by "Economisti Associati, 2012"
(thousand of workers)

Possible ¢ S8A 8B
changes
SMEs SMEs

SMEs Large SMEs SMEs Large SMEs Large (<250) (<250)

(<250) (>=250) (<250) (<250) (>=250) (<250) (>=250)
AT .. . . . . .. . .. 537 45 253 43
BE 0 0 .. . . . 521 90 287 92
BG 106 26 334 77 . . . . 183 10 306 39
CY 11 6 38 18 . .. . .. 24 0 31 3
CZ 0 52 2.1 1.3 6.3 3.8 6.3 3.8 614 27
DE 0 330 . . . . 7356 582 4146 648
DK .. .. .. . 3.8 9.9 12.6 22.2 425 34 85 19
EE 16 3 49 11 .. . . . 103 4 66 6
EL . .. .. . . . . . 280 8 366 35
ES 0 104 5.8 11.3 20.5 25.7 2284 53 2298 108
FI . . . . . . . . 303 16 161 36
FR 0 93 . . . . 4147 539 2663 715
HU 0 25 0.4 0.9 1.3 2.0 385 67 335 116
IE . . . . . . . . 257 38 82 50
IT . .. .. . . . . . 1026 44 1861 280
LT .. .. .. . . .. . .. 99 4 167 13
LU . . . . . . . . 40 6 20 4
LV 0 4 0 1.0 2.4 2.1 91 4 101 7
MT 5 2 15 5 0.1 0.1 0.3 0.2 10 1 13 3
NL 0 26 .. . .. . 502 117 321 72
PL 0 91 0.5 29.9 4.7 59.8 1785 170 755 188
PT . . . .. 1.9 2.6 6.8 5.9 654 34 416 20
RO . . . .. 0.3 0.4 0.5 0.8 994 129 439 93
SE .. .. .. . 0.1 0.1 1.5 1.0 427 76 416 28
SI . . . . . . .. . 57 14 95 23
SK 0 19 0.2 0.8 0.7 1.8 321 15 168 20
UK 2711 2759 3389 3218 .. . . . 4014 685 1141 505
EU27 15.9 58.3 57.7 125.4 27439.1 2815.2 17397.3 3212.0

32



Study measuring economic impacts of various possible changes to EU working
time rules in the context of the review of Directive 2003/88/EC - VC/2013/119
- Final Report

2.1.2.2 Estimation of the P variable

The ‘price’ [P] of an administrative activity imposed by a legal obligation is estimated on
the basis of information on two main variables:

e the time required to perform the relevant activities, and

o the tariff, i.e. the applicable labour cost, including overheads. Where required by
the business process, a third variable

The third element that could be added to this are external costs, i.e. costs associated
with outsourcing of certain AAs or costs associated with buying specific software,
equipment, etc. enabling the performance of any given AA in house. While working time
tracking systems and software emerged as a potential solution easing certain AAs
identified, it was concluded that new AAs do not increase complexity of working time
recording and reporting to the degree that would likely lead to a major shift to working
time tracking solutions among enterprises that currently select to rely on more traditional
approaches. Hence, no external costs have been identified and estimated in this study.

The time (TM) variable measures the time needed to perform the identified AAs
necessitated by the IOs related to the analysed possible changes to the WTD. Its
measurement makes the distinction between time inputs of senior officials / managerial
staff, such as directorial level HR staff or general manager in SMEs and clerical staff. The
tariff variable measures the unit labour costs of the staff involved in the execution of AAs
augmented by a standard 25% overhead.

2.1.2.3 Time variable
The quantification of time variable used two main sources:

e Interviews with enterprises in countries covered by the in-depth analysis; the
interviews included direct questions asking for estimates of time inputs that would
be needed to perform the identified AAs. Answering such questions proved very
challenging and only in a few countries was it possible to build country-specific
estimates directly based on responses to these questions. The main difficulties
were related to the fact that AAs were considered highly hypothetical and
theoretical for companies that did not have own experiences in carrying analogous
AAs. Furthermore, employers were not able to separate specific AAs of interest
from other activities related to recording working and/or rest time of workers. Two
types of information received from these interviews were used

- Direct estimates on the time inputs needed to perform specific AAs as defined
in the questionnaire; and

- Estimates on time inputs needed to carry out overall working time recording
tasks as required for various purposes (e.g. complying with working time
regulations, remuneration, etc.); when only such estimates were provided only
a certain fixed share (10%) was assumed to be related to specific AAs

* Selected estimates created for the purpose of the Economisti Associati (2012)
study. Some of the AAs identified in the 2012 study could be treated as analogous
to the ones considered in this study. Specifically, the Economisti Associati (2012)
estimate on the variable TM8: Average no. of minutes to record and appropriately
store data on weekly hours of opted-out workers was used to inform estimates of
time needed to perform AA4.1, i.e. average time needed to maintaining a record
of weekly hours worked over the reference period as well as AA5.2 i.e. average
time needed to adjust the worker file and maintain standard accounting of working
time for a worker. Additionally, Economisti Associati (2012) estimate on TM5:
average no. of minutes to become familiar with the I0 and design an appropriate
procedure to record weekly hours of opted-out workers was used to inform an
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estimate on time needed to perform AA5.1 average time needed to learn about
the new definition of autonomous workers.

Given the need to identify estimates applicable for normally efficient entities, in line with
the SCM methodology of median of values reported in interviews was applied, calculated
separately for SMEs and large companies and further separating between time inputs of
senior and clerical staff.

The extrapolation from existing information to the EU level was ensured by assuming
specific values for countries not covered by in-depth interviews and those counties
covered by interviews where they did not provide sufficient responses to enable separate
country-level estimation. These countries were assigned average values (calculated per
AA, distinguishing between SMEs and large companies and further between time inputs
of senior and clerical staff) for the countries for which estimates were available.

Overall, given that more precise and reliable information could only be gathered for few
countries, the majority of country-level time variable values should be considered as EU-
level averages rather than reflecting any country-specific circumstances (e.g. prevailing
business practices, etc.). Hence, country-level values (as reported in detail in Annex 4)
should not be interpreted separately. Table 2.4 below provides average values calculated
across all 28 EU Member States to provide a general picture.

To ensure consistency and improve readability of the table all values are reported per
year. It is worth noting that data were originally reported in various units (e.g. per week,
per month, per annum and for the company as a whole and/or per worker, etc.)
reflecting different ways in which respondents think about them.
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Table 2. 4 Average time inputs needed to perform AAs for analysed possible changes to the WTD, average value for EU28
(unit defined)

Possible Time variable Company size Staff minutes Unit

change category

Average time needed to
record of on-call / stand-by minutes per on-call (stand-by)
AAl.1 1A, 1B, 1C time SME senior 32 worker per year

minutes per on-call (stand-by)
SME clerical 73 worker per year

minutes per on-call (stand-by)
large senior 15 worker per year

minutes per on-call (stand-by)
large clerical 10 worker per year

minutes per worker who acquires
Average time needed to right to compensatory rest
record when daily/weekly rest following missed minimum daily
AA2.1 2,3 is taken SME senior 43 (weekly) rest, per year

minutes per worker who acquires

right to compensatory rest

following missed minimum daily
SME clerical 83 (weekly) rest, per year

minutes per worker who acquires

right to compensatory rest

following missed minimum daily
large senior 40 (weekly) rest, per year

minutes per worker who acquires
right to compensatory rest
following missed minimum daily

large clerical 55 (weekly) rest, per year
Average time needed to
maintaining a record of minutes per worker (who
weekly hours worked over the works>48 h/w in some weeks)
AA4.1 4 reference period SME senior 67 per year
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Possible Time variable Company size Staff minutes

change category

minutes per worker (who
works>48 h/w in some weeks)
SME clerical 151 per year

minutes per worker (who
works>48 h/w in some weeks)
large senior 67 per year

minutes per worker (who
works>48 h/w in some weeks)

large clerical 57 per year
Average time needed to learn
about the new definition of
AA5.1 5 autonomous workers SME senior 44 minutes per enterprise (one-off)
SME clerical 52 minutes per enterprise (one-off)
large senior 45 minutes per enterprise (one-off)
large clerical 6 minutes per enterprise (one-off)
Average time needed to
adjust the worker file and minutes per worker whose status
maintain standard accounting changes to non-autonomous per
AA5.2 5 of working time for a worker  SME senior 60 year

minutes per worker whose status
changes to non-autonomous per
SME clerical 144 year

minutes per worker whose status
changes to non-autonomous per
large senior 60 year

minutes per worker whose status
changes to non-autonomous per

large clerical 48 year
Average time needed to minutes per worker using
AA8.1 8C record hours worked from SME senior 32 additional working-time flexibility
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Possible Time variable Company size Staff minutes

change category
home per year

minutes per worker using
additional working-time flexibility
SME clerical 73 per year

minutes per worker using
additional working-time flexibility
large senior 15 per year

minutes per worker using
additional working-time flexibility

large clerical 10 per year

Source: own elaboration.

Table 2.5 Estimation of the BAU factor

Possible Cz FR DE HU IT NL PL ES SE UK Other
change
la n/a 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%
1b+c 100% 100% 80% 100% 30% 100% 30% 30% 100% 50% 72%
2 0% 30% 0% 0% 0% 0% 0% 0%

3 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%
4 0% 100% 70% 50% 70% 50% 50% 100% 70% 50% 62%

average average average average  average average average

5 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0%
8a-c 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%

Source: own elaboration
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2.1.2.4 Tariff variable

In order to ensure consistency with the Economisti Associati (2012) study, the same
approach to calculating labour costs was followed. Given that the tariff values used in the
2012 report referred to 2010 while the current study takes the 2013 situation as the
basis for calculations, Eurostat’s data on labour costs index change between 2010 and
2013 was used to update the figures®'. Given that the Economisti Associati (2012) data
did not include Croatia the figures for this country were constructed on the basis of a
ratio of labour costs between Croatia and Italy as of 2012 (no 2010 figures were
available) as reported by the Eurostat series: labour cost, wages and salaries (including
apprentices)®?. Table 2.6 lists the values used expressed in EUR per hour.

Table 2.6 Tariff data used for SCM calculations, labour cost plus overhead (EUR
per hour)

Senior official Clerical staff

AT 63.5 26.9
BE 60.9 27.5
BG 5.7 1.9
Cy 34.9 11.0
Ccz 14.9 6.1
DE 52.4 28.5
DK 60.0 32.3
EE 10.5 5.2
EL 24.4 10.8
ES 42.8 15.0
FI 53.1 24.8
FR 57.6 23.7
HU 15.6 6.5
IE 52.0 25.9
IT 72.3 23.7
LT 8.4 3.6
LU 69.2 34.0
LV 8.0 5.3
MT 19.7 10.5
NL 42.8 25.4
PL 17.2 6.7
PT 32.1 10.3
RO 16.8 6.7
SE 60.2 27.2
SI 21.7 12.0
SK 9.9 3.7
UK 59.5 27.0
HR 25.1 8.2

Source: Based on Eonomisti Associati (2012) data updated to 2013 using the Eurostat's
labour cost index.

2.1.2.5 Estimation of the BAU Factor

The Business as usual (BAU) costs are the costs resulting from collecting and processing
information which would be done by entities even in the absence of the considered

61 Specifically, the series of Labour cost for LCI (compensation of workers plus taxes minus
subsidies) for business economy was used to update the 2010 data to 2013.

62 | abour cost, wages and salaries (including apprentices) - NACE Rev. 2 (source LCS 2012)
[lc_n12costot_r2] in Industry, construction and services (except activities of households as
employers and extra-territorial organisations and bodies).

38



Study measuring economic impacts of various possible changes to EU working
time rules in the context of the review of Directive 2003/88/EC - VC/2013/119
- Final Report

changes to the WTD. In practice this means that assessment of BAU costs requires
gathering information on current business practices in relation to information obligations
and administrative activities related to the analysed possible changes in the WTD.
Enterprises may carry out certain activities at present for at least three reasons:

e First, they may be doing this to fulfil obligations currently stemming from the
WTD;

e Second, they may be doing this to fulfil obligations stemming from specific
national legislation, or collective agreements going beyond the requirements of the
WTD;

e Third, there may be a specific business rationale for certain administrative
activities irrespective of external requirements.

With BAU costs being part of the total administrative costs, one useful way of thinking
about BAU is to express it as percentage of total AC. The BAU factor defined this way in
practice corresponds to the share of affected population that currently complies with the
I0s that might be imposed by the possible changes to the WTD.

Precise information on the BAU for the different I0s is not readily available, therefore the
assessment of the BAU costs implies a high degree of approximation underpinned by
strong operational assumptions. The assessment of the BAU is based on assumptions and
estimates supported by information gathered from interviews with national stakeholders
and companies as well as legislative mapping and desk research.

Table 2.5 above summarises the assumptions used in calculating the BAU for different
countries. Whenever possible a distinction between SMEs and large enterprises was also
made (reflected in average figures for a number of countries). A more detailed
elaboration of the rationale behind these assumptions is provided in Annex 4.

2.2 Statistical modelling of the impact of changes to the WTD at the
national and EU level

2.2.1 Introduction

This section discusses the modelling of the economic impact of the proposed possible
changes to the WTD.

The model is based on a desk review of related research, insights from labour economic
models, and empirical data based on several main sources. First, the occurrence of
several of the key aspects of working time which the WTD seeks to regulate (e.g. on-call
working) is assessed using the European Working Conditions Survey, as this is the only
EU wide survey that details the working conditions of workers across countries and
sectors. The assessment of the reaction of labour demand to changes in labour costs is
based on macroeconomic estimates of labour demand elasticity using EU KLEMS, a
macroeconomic data-set that allows a comparative assessment of the study factor
demand relationships across European countries. Additional data is used to feed into the
parameters of the simulation, which make these consistent with the most recent data by
country and sector.

The baseline situation is established in relation to the current legal framework under the
assumption of full compliance. All employment effects are evaluated relative to the most
recent EU LFS data, which at the time the work was performed were available for the
year 2013.

Quantitative and qualitative information from the in-depth case studies in 10 countries is
used to make assumptions about the cost aspect of each of the possible changes being
assessed. This information fed into the economic analysis, determining where and how
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potential changes would affect the organisations positively or negatively, and helped to
determine the key parameters of the model.

The economic analysis builds on an attempt to identify potential effects of a number of
possible changes to the WTD, to estimate the scope of the impact, i.e. which countries
and sectors are likely to be more or less affected, and the size of the effect: what are the
likely costs, and how would they impact on other economic variables.

2.2.2 Approaches and assumptions underpinning economic modelling

The impact of the different possible changes to the WTD on the economy would ideally be
modelled in such a way that would allow the identification and quantification of their
respective economic impact on all relevant variables, both in the short term and in the
long-run. The challenge of this is, however, that the types of policy changes involved are
quite elusive in terms of economic modelling. There are no direct statistical data that
would make it possible to relate the organisation of hours worked and the specific
economic outcomes (productivity, labour costs,labour demand) in a structural way.

Typically, in impact evaluation it is desirable to directly model the impact of a policy
change. Often this is done by examining similar changes, using data that observe the
period before and after the policy change (see, e.g. the ‘potential outcomes’ approach, as
described in Holland, 1986). These approaches compare economic outcomes before and
after the policy change, to analyse the (direct) impact of the regulation. The assumptions
and data requirements underpinning these types of approaches are significant. One has
to assume that the policy change is unanticipated, immediately enacted and enforced.
Furthermore, it would be necessary to observe the same actors before and after a policy
change, or at least to compare the same types of populations. These assumptions are, in
the context of the introduction of possible amendments to the WTD, or similar national
legislative changes in working time regulation, likely to be violated.®®

A further challenge, in addition to the weak data and theoretical problems in evaluating
empirically the impact on changes in working time regulation, is that a number of the
proposed potential changes to be considered, in particular in relation to on-call working
and compensatory rest (and to some extent also in relation to the reference period) are
likely to impact mainly on certain sectors, size of organisation and/or occupations. They
will also have a differential impact at Member State level as a result of the existence of
different realities in regulation and collective agreement. Thus it is hard to identify the
impact at the macro level, as this is likely to be small, and only affects part of the labour
market. Using aggregate sector based data will thus make it difficult to identify effects,
while specific organisational level data is not readily available or not representative for
the entire economy. At the same time, there is insufficient sectoral data available on the
affected populations to model sectoral differences in impact.

These challenges were dealt with by using a multifaceted approach. Macro-economic
sector data was used in order to identify the relationship between labour demand and
labour costs. For this EU KLEMS data is used which also allows linking the productivity
and value added to the factor inputs. To establish the occurrence of different situations
and working time arrangements likely to be impacted by the possible changes to the
Directive (e.g. share of use of on-call and stand-by arrangements etc.), EWCS micro data
was used. This allows the identification of differences across countries, sectors and size

63 The necessary assumptions are likely to be violated in many respects: Unanticipated changes of
working time regulations are in the context of law making and the involvement of the actors quite
unlikely. Further, most changes are announced. This will lead to a change in behaviour prior to the
enactment. Further problems lie in the identification and matching of data. In principle all these
problems can be overcome, but the identification and result will be weakened, and a generalisation
problematic.
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classes. However, the identification hinges on a few questions that only partially identify
working time regulations.

Information about the cost and employment impact of the scenarios could not be
identified directly through the qualitative interviews as companies were reluctant or
unable to quantify effects. However, the implied costs®® have been translated through the
qualitative interviews into assumed implications on labour costs in order to parameterize
the model.

The assumptions on the changes in labour costs were based on the evaluation of the
impact any possible change has on those employment relationships that are affected by
it. It is therefore based on the assessment of the legal baseline in the countries studied
in-depth and the assessment of the likely impact of proposed changes based on this
baseline made by the study team, as informed also be interviews carried out with
stakeholders. The (indirect) labour cost changes are a proxy for identifying likely
employment effects (as direct labour costs/wages are not directly impacted by EU
legislation). The relative size of the change of each possible change assessed reflects its
impact (based on the analysis of likely changes required to existing legislation), whereas
the absolute size of the impact of each change is unknown (and likely to be different,
most likely smaller).

The table below shows the assumptions underpinning the model.

Table 2.7 Assumptions about changes to indirect labour costs result from
different possible changes

Assumed Description

changes
to indirect
labour
costs
1a -20% Counting part of on-call time as working time (rather than 100%)
1b +20% Counting stand-by time towards working time
1c +10% Cap on stand-by time
2 -10% Daily compensatory rest
3 -10% Weekly rest
4 -10% Reference period for the calculation of maximum work hours per week
5 +10% Definition of autonomous workers
6 +10% Opt-out
7 +1% Multiple contracts
8A +1% employers to inform workers well in advance of any substantial changes
to their work patterns
8B +1% The right for workers to request changes to their working hours and
patterns
8c +10% Flexibility in minimum daily rest

Source: own estimations

® Labour costs in our calculations only relate to indirect labour costs/overhead costs as EU Working Time
legislation cannot directly impact wage costs.
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Calculations of the cost and benefits of possible changes to the WTD only account for
overhead/indirect costs of employment, while direct costs were not included, as EU
legislation cannot directly impact wage costs. Possible changes thus cannot directly affect
the number of hours remunerated (although indirectly, this may be the case), although
they can affect the number of hours worked.

According to Eurostat®® direct costs mainly include wages and salaries while overhead

costs largely include employers’ actual social contributions, in particular employers’
statutory social security contribution costs linked to additional recruitment. Based on this
definition the costs and benefits of possible changes to the WTD were calculated net of
the share of wages and salaries over the labour cost. This was done by using the Labour
cost index (variable “Ic_Ici_r2_itw"”) by components, as provided by Eurostat.

As shown in the Figure 2.3 several (sets) of empirical estimation are used to determine
macroeconomic relationships that are used in the simulations (labour demand, TFP).
Although productivity impacts are mentioned here, these could not be measured directly.

Figure 2.3 Flowchart of methodological approach

Empirical Estimations Simulations / Economic Qutcomes Parameters

Labour Demand

Estimates labour demand (cost)
elasticities. Economic outcomes with changes in model
- Macro data (KLEMS)

parameters:

(1) Labour demand c intervi
. e ; - Companyinterviews

— - For “affected population’: Changes in the structure of

Productivity (TFP) estimates employment (changes in flexibility == fixed and variable | - Literature review

Estimates the impact of regulation employment costs) Economic parameters

(changes) on TFP. o
- Macro data (KLEMS) (2) Productivity

- LABREF / ILO Regulation database For ‘affected population’: Changes in the structure of
employment and changes to regulation

- Llegal mapping

Affected population
Estimates the % of workers / companies
affected by WTD. By country / sector

- EWCS

- EaLs

2.2.3 Impact of proposed changes to the legislation in different countries

The WTD (and the possible changes being considered) potentially affects the working
hours and work organisation of some workers including potentially bringing additional
workers under the coverage of the Directive for the first time. For any given change to
the Directive at European level such an effect will materialise at the national level if the
Directive is at present a binding constraint on working time for workers and enterprises.
It will not be the case e.qg. if national legislation is stricter and hence changes to the WTD
would not change the legal environment in the considered country. It can also lead to
greater flexibility in relation to some possible changes, but it remains within the remit of
the Member States whether such changes are transposed at the national level.

The legal mapping presented in section 4 draws a picture of the current position in the
ten Member States targeted for detailed analysis. A review of the baseline situation
allows an assessment of the impact of the potential changes at the national level. It also
provides an indication how likely it is that changes to the WTD have on economic impact
on the country and/or sector which feeds into the development of the affected
population.

65 http://ec.europa.eu/eurostat/statistics-explained/index.php/Glossary:Labour_cost
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The relevant implication of a more restrictive element of possible changes to the WTD
(e.g. for workers previously defined as ‘autonomous workers’ brought under the scope of
the WTD) for the organisation of work is as follows: Any binding restriction on the
number of permitted working hours will result in a reduction of the hours worked per
affected worker. Ceteris paribus, the same total hours of work would have to be covered
by a larger number of workers.

A firm has four possible reactions to a decrease in the allowed working time: (i) reduce
production; (ii) increase the number of workers; (iii) substitute for labour by using more
other inputs (capital); (iv) making more efficient use of workforce (e.g., through training,
scheduling, intensification of effort).

An increase in the number of workers will increase the costs linked to employment®®, as
well as resulting in additional fixed recruitment costs.

Any change that reduces flexibility in the number of hours an individual can work (e.g.
proposed changes to stand-by time) has the potential to require employers to spread the
work hours among more workers. Thus overall, the average costs to employers will
increase, unless significant health and safety (and associated) benefits can be obtained
from workers working shorter hours. On the other hand, any increased flexibility in the
organisation of working hours (e.g. through options allowing for a distinction to be made
between active an inactive on-call time and only an active part to be counted as working
time; greater flexibility in reference periods to take compensatory rest or weekly
minimum rest; as well as a longer reference period for the calculation of working time
being available for all workers) could increase the number of hours an individual is
allowed to work and thus could alter work organisation (e.g. in relation to requirements
to take rest). This has the potential to lead to a reduction in labour costs (as through
lower fixed employment costs for fewer workers overall labour costs are reduced).
Economic theory predicts that a reduction in the cost factor labour should lead to an
increased use of this factor at the macro level.

Greater or lesser flexibility in the organisation of working time can potentially have
different implications on the benefits and costs for workers, which could ultimately also
impact on employers. For instance, adverse health and safety implications resulting from
longer working hours (and delayed rest) could increase costs associated to sick leave,
staff turnover and reduce productivity while potentially beneficial effects from greater
restrictions on working hours could lead to reductions in such costs and increases in
productivity.

As made clear by the discussion above, in considering the employment effects of changes
in working time regulation, it is important to distinguish between the micro and macro
level effects of changes in working time regulation. Changes which are likely to lead to a
decline in the cost of the factor labour may well have effects at the organisational level
which allow employers to perform the same task with fewer workers, but economic
theory postulates that labour cost reductions should lead to a greater use of the factor
labour. However, whether this is the case in reality depends on a range of complex
factors which are difficult to model and are likely to mean that employment effects are
over-estimated for some possible changes. For instance, if legislative changes primarily
affect sectors with low labour elasticities, employment effects will be significantly lower
than predicted.

2.2.4 Macroeconomic estimates of labour demand

One of the key variables that is potentially affected by the WTD is labour costs. The
potential changes would lead directly or indirectly to higher or lower labour costs, as

66 Only indirect costs are taken into account here.
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indicated above. By restricting the maximum number of hours per worker, organisations
are potentially forced to keep a larger pool of workers available (unless productivity
increases). The opposite is - of course - also true: having more flexibility in hour
availability of workers would enable organisations to work with a smaller pool of workers.
It is likely that the variable, hourly costs are similar or the same regardless of the
number of workers. Increases in labour costs in this context thus come from the per-
person fixed costs which are higher if more persons fill the same amount of total working
hours.

The information gathered in the interviews on the specific costs (both administrative and
other) of the proposed possible changes to the WTD can be loosely translated into
country specific estimates for labour cost increases/decreases that take into account how
much the specific policy will affect a country or sector (what is the percentage of workers
affected and by how much). This information has been used in determining the assumed
costs to simulate a likely country specific impact of changes to the WTD on labour
demand.

In order to establish the relation between labour demand and labour cost, labour demand
regressions are estimated for the available EU countries. This study follows Hamermesh
(1993) in the specification of unconditional labour demand estimates as a function of
nominal factor prices by sector country and time:

InL=a+BIhw+yInr+dlnm

With /n L the logarithm of the number of employed, /In w being the logarithm of wages -
the factor reward for labour, or labour cost --, In r the factor reward for capital, and In m
being the costs of intermediate inputs. a, B, y and & are the coefficients to be estimated.

Following the literature yearly observations were used with a fixed-effect specification by
country and industry.®’

The EU KLEMS dataset was used which provides detailed sector based information on
employment, capital and intermediate inputs, the factor costs and value added. The data
were harmonized based on national statistical national accounts data. The harmonization
based on comparable rules was developed to allow for comparative research.®®

As the data are developed as a harmonized cross-country data-set on the sectoral level it
excels in the comparability of the data for the countries available. However, it does not
provide any information beyond the sector level nor does it identify changes in the
(individual) working time of workers. It was not possible to (directly) identify occupations
within the data-set.

The following (derived) variables were used - all cost measures are measured in local
currency, using current values:

- Employment: is measured as the log of total employment (headcount),
based on the employment variable in the data-set.

— Labour costs: are measured as the log of labour compensation per hour,
which is derived from the labour cost and the labour hours.

67 Different specifications have been used. We have used undifferentiated, first and three year
differentiated estimations. The most stable relation were found using one year differences. The
main data goes from 1970-2007, while additional data using the new industrial classification is
used from 2008-2012.

68 See the EU KLEMS project page at http://www.euklems.net/. An analysis using the data can be
found in: O'Mahony, Mary, and Marcel P. Timmer. "Output, input and productivity measures at the
industry level: The EU KLEMS database." The Economic Journal 119, no. 538 (2009): F374-F403
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— Capital compensation: is directly measured as the log of the total capital
compensation.

- Intermediate inputs: are also measured as the log of the total value of
intermediate inputs.

— Productivity: is measured as the log of value added at current prices.
2.24.1 Estimated labour demand elasticities

Use was made of the longest available (consistent) time-series of the KLEMS data-set.
Based on these time series we estimate the conditional demand elasticities by country
and sectors. The estimated conditional elasticities are, in absolute values, in the interval
of [0.128, 0.862] for the countries. All but Cyprus are significant. The range of elasticities
by sector are estimated to be between [0.142, 0.734] for the sectors. Labour demand
elasticities were estimated by country and sector. The results are reported in Tables 2.8
and 2.9 below.

Table 2.8 Estimated labour demand elasticities by country

Country Elasticity of labour Standard error
demand
AT 0.136 (0.0229)
BE 0.265 (0.0206)
cY . (0.0369)
cz 0.171 (0.0595)
DE 0.221 (0.0297)
DK 0.128 (0.0285)
EE 0.862 (0.0364)
EL 0.794 (0.0265)
ES 0.661 (0.0271)
FI 0.209 (0.0292)
FR 0.155 (0.0219)
HU 0.455 (0.0353)
IE 0.564 (0.0247)
IT 0.281 (0.0273)
LU 0.376 (0.0393)
LT 0.521 (0.0437)
LV 0.619 (0.0409)
MT 0.194 (0.0264)
NL 0.275 (0.0338)
PL 0.336 (0.0378)
PT 0.67 (0.0242)
SE 0.251 (0.0341)
SI 0.611 (0.0575)
SK 0.338 (0.0749)
UK 0.132 (0.0163)
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Source: Estimates based on the EU-KLEMS data. Elasticity for Cyprus was not significant.

These estimates are reasonably within the range described in the literature. Hamermesh
(1993, p. 135) describes the range of (conditional) elasticities of demand for labour: We
know that the absolute value of the constant-output (i.e. conditional) elasticity of
demand for homogeneous labour for a particular firm, and for the aggregate economy in
the long run, is above 0 and below 1. Its value is probably bracketed by the interval
[0.15, 0.75], with 0.30 being a good 'best guess’. In a recent paper®®, Adam & Moutos
(2014) provide estimates for the EU12 countries, they report that the "the estimated
conditional elasticities are bracketed in the interval [0.05, 0.80], with the (un-weighted)
mean elasticity across the various methods ranging from 0.26 to 0.43.” In a recent
meta-study on the level of labour demand elasticities Lichter et al. (2014) analysing
more than 100 studies and estimates on labour demand estimates concluded: our
preferred estimate in terms of specification for the long-run, constant-output elasticity
obtained from a structural-form model [...] is -0.246, bracketed by the interval [-0.072;-
0.446]".”° The estimates used by the study are thus well within the usual range of labour
demand elasticities.

The labour demand elasticities make it possible to evaluate the impact an increase in
labour costs would have on the demand for labour. They provide the percentage
reduction in labour demand following a percentage increase in labour costs. This assumes
that there is no shift in the production technology, but rather a substitution between
input factors.”* If regulations or labour market circumstances lead to different production
methods or work organisations, a shift in the labour demand curve might also be
possible.

Table 2.9 Estimated labour demand elasticities by sector

Sector Elasticity of Standar
labour demand d error

1 A AGRICULTURE, HUNTING AND FORESTRY 0.251 (0.009)
3 B FISHING 0.31 (0.055)
4 C MINING AND QUARRYING 0.178 (0.035)
5 D TOTAL MANUFACTURING 0.42 (0.036)
6 E ELECTRICITY, GAS AND WATER SUPPLY 0.187 (0.035)
7 F CONSTRUCTION 0.466 (0.039)
8 G WHOLESALE AND RETAIL TRADE 0.305 (0.039)
9 H HOTELS AND RESTAURANTS 0.207 (0.048)
é I TRANSPORT AND STORAGE AND COMMUNICATION 0.279 (0.037)
1 J FINANCIAL INTERMEDIATION 0.142 (0.037)
1

% Adam, A., & Moutos, T. (2014). Industry-level labour demand elasticities across the Eurozone:
will there be any gain after the pain of internal devaluation? CESIfo Working Paper No. 4858,
Munich.

7% Lichter, Andreas, Andreas Peichl and Sebastian Siegloch (2014), The Own-Wage Elasticity of
Labor Demand: A Meta-Regression Analysis, ZEW Discussion Paper No. 14-016, Mannheim.

7! In addition the increase in costs could lead to a higher price of output, leading to lower product
demand.
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1 K REAL ESTATE, RENTING AND BUSINESS ACTIVITIES 0.735 (0.043)
3

1 L PUBLIC