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ABBREVIATIONS AND ACRONYMS
AA
AB
ABD
AC
BAU
BDS
BMRAC
DG EMPL
DG ENTR
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IAG
IO
KOM
LFS
LSME
MS
m-MS
nm-MS
NACE
NEE
OECD
PLI
PPP
PR
RF
SBS
SCM
SME
TF
TM
ToR
TP
WTD

Administrative activity
Administrative burden
EU Administrative Burden Database
Administrative cost
Business-as-usual (variable)
Eurostat’s Business Demographic Statistics
Baseline Measurement and Reduction of Administrative Costs (project)
Directorate-General Employment, Social Affairs and Inclusion
Directorate General for Enterprise and Industry
European Business Test Panel (survey)
European Commission
European Court of Justice
European Union
Eurofound’s European Working Condition Survey
Frequency (variable)
Gross Domestic Product
Human Resource
Human Resources Department
Human Resource Information System
Impact Assessment
Impact Assessment Guidelines
Information Obligation
Kick Off Meeting
Eurostat’s Labour Force Survey
Listening to SMEs (survey)
Member State
Measured Member State
Non-measured Member State
Statistical Classification of Economic Activities in the European Community
Normally Efficient Entity
Organization for Economic Cooperation and Development
Price Level Indices
Power Purchasing Parity (index)
Population Rate (variable)
Reduction Factor (variable)
Eurostat’s Structural Business Statistics
Standard Cost Model
Small and Medium Sized Enterprise
Tariff (variable)
Time (variable)
Terms of Reference
Target Population (variable)
Working Time Directive
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A) CASE-STUDY REPORTS
INTRODUCTION
This Annex provides the individual case-study reports from the seven Member States (MS) where
fieldwork was carried out. Overall, 105 interviews were conducted as broken down in Table A.1
below. The majority of interviews (60) were conducted with enterprises (healthcare facilities
included) as planned, followed by social partner organisations (22), national authorities competent
for WTD implementation monitoring (9), industry professionals (8) and labour inspectorates (6).
In the case of the UK, 15 interviews were originally intended and 16 were actually carried out
during the data gathering phase. In Italy and Sweden where the scope of research was smaller due to
their non ‘opt-out’ status, a few surplus interviews were carried out as well. Whereas 11 interviews
were originally deemed sufficient in both countries by the inception report, 12 interviews were
carried out each in both Italy and Sweden. The Czech Republic and Poland also contributed an extra
interview with an additional MS authority in their respective countries for a total of 18 interviews
each (instead of the planned 17). Only in the Netherlands were less interviews conducted than
originally foreseen (12 instead of 17) due to the discovery that the opt-out was virtually never used
in the healthcare sector in contrast with the assumptions made in the inception phase of the Study.
Table A.1 – Interviews carried out in Member States
Interview
partners
Enterprise
Enterprise
Enterprise
Enterprise
Enterprise
Enterprise
Professional
Competent MS
authority
Labour
Inspectorate
Employers’
organisation
Employers’
organisation
Workers’
organisation
Workers’
organisation

TOTAL

Sector / Size

CZ

DE

IT

NL

PL

SE

Healthcare – Big
Healthcare – SME
Retail – Big
Retail – SME
Manufacturing - Big
Manufacturing - SME
Labour law / HR
management

3
3
1
1
1
1

3
3
1
1
1
1

1
1
1
1
1
1

1
1
1
1
1
1

3
3
1
1
1
1

1

1

1

1

Institution

2

1

1

Institution

1

1

1

Horizontal

1

1

1

Healthcare

1

1

Horizontal

1

1

Healthcare

1

1

18

17

2

UK

TOT

1
1
1
1
1
1

3
3
3
3

12
12
9
9
9
9

1

2

1

8

1

2

1

1

9

1

1

1

1

1

2

1

1

1

6
1

5
1

1

1
12

12

18

6

8
3

12

16

105

The interview programme was implemented by seven senior national consultants. In table A.2
below is a list of the partners responsible for conducting interviews in each of the seven MS along
with the time periods during which the field work (interviews and desk research) was conducted:
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Table A.2 – Interview Responsibles by Member States
Country

National
Consultant

Company

Dates of fieldwork

CZ

Ms Petra Stogrova

Navreme Boheme

5 October – 27 October

DE

Mr Alexander Neumann

Institut für Sozialforschung

11 October – 9 November

IT

Mr Tommaso Grassi

Economisti Associati

29 September – 31 October

NL

Ms Jacqueline Snijders

EIM

6 October – 1 November

PL

Mr Wojciech Paczyńksi

CASE

10 October – 8 November

SE

Ms Maria Grandinson

Economisti Associati

30 September – 9 November

UK

Mr Mark Whittle

CSES

11 October – 29 November

The following sub-sections include the case study reports from fieldwork providing the salient data
required to run the SCM as well as succinct qualitative notes from interviews describing regulatory
framework, business processes and other relevant remarks useful for the Study. The structure of the
case study reports below are standardised in order to obtain harmonized and comparable results.
With respect to the three policy options relating to the ‘opt-out’, it has seemed more logical to
discuss them in ‘reverse order’, i.e. starting from the policy on “informed consent” (Option #5),
then continuing with the issue of when a worker can be validly asked to opt-out (Option #4), and
finally with the aspects related to the working hours recording (Option #3).
The country reports are provided in the following order:
1.
2.
3.
4.
5.
6.
7.

Czech Republic
Germany
Italy
the Netherlands
Poland
Sweden
United Kingdom
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A.1 – CZECH REPUBLIC
A.1.1 - Option #1
According to the Labour Code (Zákoník práce in Czech, abbreviation ZP), an employer has to
work-out a weekly working time overview (rozvrh týdenní pracovní doby) which he gives to
employees no later than 2 weeks in advance (1 week in the case of “account of working hours1”). In
fact in larger enterprises, this written information is typically delivered even earlier – typically a
few months in advance. In large companies the method of communicating this written form is more
sophisticated than in SMEs, however all companies must be compliant with the Labour Code.
Large companies often have software systems, internal post and bulletin boards for example; while
smaller enterprises often utilize bulletin boards alone on which they display printed tables with the
information). However, there are no distinctions between SMEs and large companies, private and
public entities, or differences across sectors or regions with regard to the obligation of legal
compliance. In practice, the information about the working time schedule is provided far in advance
and schedules are sometimes even prepared a year in advance with monthly updates.
It is the obligation of an employer to keep evidence of the working time of employees, thus
regardless of official schedules, there is typically “a book of walk-ins and walk-outs” or e-cards
which identify exactly who was at the work place and when. §37 ZP of the Labour Code requires
that indications about the content of work, work shifts, and working time patterns and structure is
also included in the employment contract. In case of a change, the contract must be changed. If the
working time is not part of the employment contract or other agreement between the employee and
employer, the employer has a right to unilaterally determine the working time of employees,
including the determination of the beginning and end of shifts (§ 81 paragraph 1 of the Labour
Code). This determination of working time must be in writing (§ 37 and § 84 of the Labour Code)
and an employer is obliged to inform employees about it, though the Labour Code does not require
the consent of an employee in this case. Overtime is not included in the schedule of working hours
and does not affect the obligation to inform an employee about the schedule of working hours.
Table A.3 – Estimated values of key variables related to Option#1
Variable

Unit

Type

Value

In a year, share of
employees over the total
requested to change
working time / pattern.
Percentage of companies
that already inform workers
in writing of substantial
changes to working time /
patterns.
Time effort required to
perform AA 1.1 - To
prepare and submit a
written request2

% of workers over the total
(calculated as those having a
subordinated work contract)

SMEs
Large

17%
6.2%

% of company over the total
(calculated as those having at
least one employee)

SMEs
Large

100%
100%

Minutes

SMEs

Senior Officials: 10 min
Clerical staff: 10 min
Senior Officials: 8 min
Clerical staff: 17 min

Large

1

In Czech “konto pracovní doby”, Labour Code §86-87, another type of non-regular working time scheme; employer
has to monitor hours really worked in respect to the normal weekly working hours, worker can work more hours one
day and less the other.
2
The Labour Inspectorate also mentions efforts in connection with the archiving of materials, which were not
considered in this study.
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A.1.2 - Option #2
The employer has no obligation to accept a requested change nor are they obliged to explain their
reasons for refusal. Working hours are a matter of contract and agreements. As part of the contract,
an employer has to assure “reasonable working conditions”; if an employee does not accept it they
“lose the ability to work,” according to the Labour Code, and the contract can be terminated.
An employer has to respect only changes of the employee’s working hours in cases dictated by the
Labour Code (for instance maternity leave, sickness, wedding, etc.). In these cases in which an
employer is obliged to excuse an employee at work it is called “obstacles in working” and with
some exception will be considered as work performance and counted as working time (§ 348
paragraph 1 of the Labour Code). In terms of family / work-life balance (as well as the cases
mentioned above), an employer is not obliged to accept a request for a change in working time in
cases when the change would jeopardize operations of the company. However, in reality, there are
not many conflicts, since an employer’s refusal to accept a request for a change of working hours is
not a frequent reason for leaving a job (employees organizations estimate it at 0.1%); neither are
there lawsuits.
Estimates made by respondents demonstrate that while there are almost no requests from workers in
some companies, in others it is quite a normal pattern for family reasons (typically nurses with
small kids) or due to health issues (one respondent stated that they have older workers so they need
to deal with medical issues more often, etc.). When employees need ad hoc changes, they typically
negotiate with one another unofficially.
Table A.4 – Estimated values of key variables related to Option#2
Variable

Unit

Type

Value

In a year, share of employees
over the total that would submit
a request to change of working
time / pattern.
Percentage of companies that
already provide a reasoned,
written response to workers
requesting a change of working
time / patterns.
Time effort required to perform
AA 2.1 - To assess the
feasibility of the requested
change (e.g. by collecting and
reviewing work planning data
and the like).
Time effort required to perform
AA 2.2 - To prepare a reasoned
answer (written form – incl.
emails, etc.).

% of workers over the total
(calculated as those having a
subordinated work contract)

SMEs
Large

11.2% 3
10%

% of company over the total
(calculated as those having
at least one employee)

SMEs
Large

100% 4
100%

Minutes

SMEs

Senior Officials: 10 min
Clerical staff/other5: 10 min
Senior Officials: 4 min
Clerical staff: 11 min

Large

Minutes

SMEs
Large

Senior Officials: 7 min
Clerical staff: 13 min
Senior Officials: 0 min
Clerical staff: 10 min

3

All figures provided in the tables are based on estimates made during interviews.
If a request has a direct impact on the changes of working time/pattern, there is a written response every time (based
on the Labour Code); BUT: these “formal” requests are typically pre-negotiated at the non-formal level in advance. If
we also count this type of request the value is close to 100%.
5
“Other” staff were specified in two cases only, both were from hospitals and the work was assigned to s.c. “head
Nurse” matron, the nurse which leads others nurses during a shift. Nurses are not administrative staff.
4
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Time effort required to perform
AA 2.3 - To hold meeting with
employees to discuss possible
solutions.

Minutes

SMEs

Senior Officials: 9 min
Clerical staff: 6 min
Senior Officials: 0 min
Clerical staff: 20 min

Large

A.1.3 Option #5
Labour Code, §93 defines that mandated overtime cannot exceed 8 hours per week or 150 hours per
year. Mandated overtime is defined as overtime which shall be used as “an exception” and which is
imposed on an employee by their employer in the frame defined above, however in case of mutual
agreement, overtime can exceed the limits defined above. The total scope of overtime work cannot,
however, exceed an average of 8 hours per week over a maximum of 26 consecutive weeks (or 52
consecutive weeks by collective agreement). This calculates only those hours which were not
compensated with time off.
There is an exception set for the health sector in §93a which allows additional overtime from the
limits stated above. However, these extra overtime hours cannot exceed an average of 8 additional
hours (12 hours for employees of emergency medical services) per week over 26 (or 52 by
agreement) consecutive weeks.
According to the Labour Code, employers have to inform relevant employment inspectorates in
writing and keep proof of a workers agreement to opt-out (další dohodnutá práce přesčas). Since
§93a, par 4a states an opt-out must be agreed upon in writing or it is invalid, the working time
pattern and overtime are also incorporated into agreements with the employer (typically an opt-out
agreement is not a part of a standard work contract, it is an extra ad-hoc agreement).
Employee organizations (in the health sector) do not mention any problems related to employers
duly informing individual workers when they sign the opt-out agreement, nor were there conflicts
or lawsuits found related to this act. It has been estimated that most of opted-out workers are duly
informed of their rights (but validated data are not available).
Table A.5 – Estimated values of key variables related to Option#5
Variable

Unit

Type

Value

Percentage of opted-out workers
in the healthcare sector, over the
total [Only CZ, PL, DE, NL].
Percentage of companies
possibly using the opt-out.

% of workers over the total of the
sector (calculated as those having
a subordinated work contract)
% of company over the total
(calculated as those having at
least one employee)
% of workers over the total of
those who have opted-out

All

31%6

All

21%

All

Close to 100%7

Percentage of workers that
receive information on their
rights according to Art. 22.1 of
the WTD, before they provide
consent to opt-out.

6

The break down between SMEs and large companies is made according to two independednt estimates made by
employee and employer organizations.
7
Art. 22 is fully transposed into the Labour Code plus all employees must be informed of their rights, work
safety instructions, etc. (also mandated by the LC). Even if only formally implemented (signature of contract/agreement
that they were told), it will be 100%.

8

Percentage of opted-out workers
that have provided written
consent to opt-out.

% of workers over the total of
those who have opted-out

All

Time effort required to perform
AA 5.1 - To prepare an
informational note to be
included in the opt-out
agreement about the rights of
‘opted-out’ workers as per art.
22.1 of the WTD.
Time effort required to perform
AA 5.2 - To gather and archive
opt-out agreements signed by
workers.

Minutes

SMEs
Large

Minutes

SMEs
Large

100% ( it is an obligation
stipulated by the Code of
Labour, section 93a, para 4, letter
a)
Senior Officials: 18 min
Clerical staff: 13 min
Senior Officials: 0 min
Clerical staff: 5 min

Senior Officials: 5 min
Clerical staff: 10 min
Senior Officials: 3 min
Clerical staff: 5 min

A.1.4 Option #4
According to Labour Code, §93a, para 4, letter b: The opt-out (dohoda o další dohodnuté práci
přesčas) cannot be arranged in the first 12 weeks8 of employment. The opt-out can only be agreed
to as part of an employment relationship and it is therefore not possible to use the opt-out prior to
signing an employment contract.
Table A.6 – Estimated values of key variables related to Option#4
Variable

Unit

Type

Value

Percentage of workers currently working more
than 48 hours/week on average that have ‘optedout’ prior to the employment contract, during a
probationary period, or within one month after the
conclusion of the contract.
Expected variation in the number of ‘opted-out’
workers if it is no longer possible to opt-out’ prior
to the employment contract, during a probationary
period, or within one month after the conclusion of
the contract.

% of workers over the total of those
who have opted-out

SMEs
Large

0%
0%

Variation in % from the current
situation (e.g. for an expected
reduction by one third of the no. of
opt-out workers indicate “-33%” )

SMEs
Large

0%
0%

A.1.5 Option #3
As per Labour Code, §93a, para 5; the record of an employee’s opt-out has to be “clear enough” to
establish the names, dates, times, working hours, content of work, etc. of a particular agreement. In
this case, companies often make use of software and related evidence for this, corresponding to
their size and speciality. It is estimated that only micro companies and a third of SMEs do not use
any software for these purposes, while others use software for recording working hours and related
information. There are also implications from the Law on Accounting with regard to archives and
records management, etc. that require employers to record working hours (either via software, on
paper, or both) and archive these records. According to §96 of the LC, the employer is obliged to
keep records for each employee which include hours worked, overtime, night work, on-call time
etc. According to §35a of Act No. 582/1991 Coll. on the organization and implementation of social
security, the employer is obliged to keep accounting records of data required for the purposes of
8

12 weeks correspond to the length of a typical probation period, however the probation period in the Labour code is
calculated in months not weeks and is not obligatory, thus in §93a there is a 12-week-period after signing an
employment contract.
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pension insurance for 30 years following the calendar year to which they are related (for those
receiving retirement only 10 years). Records for these purposes include evidence of the type, origin
and termination of the work relationship, records of occupational accidents and occupational
diseases, and records of working hours, including records of hours of leave without compensation
income. The law allows to keep them electronically as well.
Table A.7 – Estimated values of key variables related to Option#3
Variable

Unit

Type

Value

Share of employers keeping records of the
weekly working hours of opted-out workers.

% of companies over
the total of those which
use opt-out workers
Minutes

SMEs
Large

100%
100%

SMEs

Senior Officials: 3 min
Clerical staff / others:9 18 min
Senior Officials: 0 min
Clerical staff: 20 min
Senior Officials: 3 min
Clerical staff / others: 18 min

Time effort required to perform AA 3.1 – To
become familiar with the obligation of
recording hours and design an internal
procedure to comply with it.
Time effort required to perform AA 3.2 – To
train staff and workers on the above
procedure.

Large
Minutes

SMEs
Large

Time effort required to perform AA 3.3 – To
check ‘time sheets’ (or similar) before the
recording of data.

Minutes

Time effort required to perform AA 3.4 – To
record working hours of ‘opted-out’ workers
in a dedicated file, on a weekly basis.

Minutes

SMEs
Large
SMEs
Large

Senior Officials: 0 min
Clerical staff: 5 min
Senior Officials: 3 min
Clerical staff / others: 15 min
Senior Officials: 0 min
Clerical staff: 15 min
Senior Officials: 0 min
Clerical staff: 15 min
Senior Officials: 0 min
Clerical staff: 5 min

A.1.6 Option #6
The Ministry of Labour and Social Affairs (MoLSA) is responsible for the provision of a 5-year
report to the Commission and also provides ad-hoc reports when required. The Ministry of Health is
responsible for the data itself, which are in fact taken from the Ústav Zdravotnických Informací a
Statistiky (Institute of health information and statistics). Our calculations include all works needed
by all mentioned institutions.
Table A.8 – Estimated values of key variables related to Option#6
Variable

Unit

Type

Value

Time effort required to perform AA 6.1
– to design the monitoring scheme on
the use and impact of the ‘opt-out.’
Time effort required to perform AA 6.2
- To gather data on the use and effects
of the ‘opt-out’ (e.g. survey).

Minutes per annum

N/A

Senior Official: 1000 min
Clerical staff: 5000 min10

Minutes per annum

N/A

3360 (MoLSA)
6600 (Ministry of Health)11

9

In this case “other” means other workers who are not seen as “clerical staff,” for instance nurses, trainers, etc.
Ad-hoc reports (letters, explanations, position papers) required by the Commission are not calculated.
11
45 medical centers, 2 hours in electronic regime: 90 hours, Ústav zdravotnických informací a statistiky
20 hours per annum (introduction of reporting methodology, monitoring, repair program, electronic processing,
evaluation, publication).
10

10

Time effort required to perform AA 6.3
– To prepare a written report for the
EC.

Minutes per annum

N/A

Time effort required to perform AA 6.4
– To verify the report with hierarchy /
other authorities.

Minutes per annum

N/A

960 (MoLSA)12
600 (Ministry of Health)13
Senior Officials: 7800 min
Clerical staff: 0 min
Senior Officials: 1000 min
Clerical staff: 440 min

A.1.7 Option #7
By law it is not possible to have multiple contracts with the same employer for the same type of
work. There are high sanctions / penalties for such concurrence of contracts (CZK 2 mil), so
employers are likely to “not risk it.” In practice this exists, but multiple contracts have to be issued
for different types of work. For instance, a likely scenario has been described in the jurisprudence
where an employee could have one contract with a hospital as a doctor and another with its
ambulance service as a driver, or he/she could have two with the hospital, one as a doctor and one
as a lecturer, speaker, consultant, editor (regarding research activities, etc).
Generally this use of multiple contracts is widely used in various sectors, typically when an
employee has a standard contract and an extra agreement for time-limited work (“Dohoda o
provedení práce”, “Dohoda o pracovní činnosti”) with the same employer. Since this practice is
well known and monitored by the Labour Inspectorate, some employers pay for extra work
(overtime included) in a form of remuneration rather than compensating extra work via these
temporary contracts. From interviews it appears that hospitals are likely using multiple contracts
more often than other enterprises (another sector in which they are heavily used is construction).
Employer organizations are opposed to the administration of income / contracts per person (instead
of per contract as it is now), since they believe it will increase administrative burdens. In general,
they are opposed to anything that will require more administrative work, though they would agree
with statistics based on per capita calculations since State authorities have been calculating the
number of doctors based on the number of contracts rather than on the number of people in recent
medical resource related disputes.14 In the case of small hospitals, this means they have limited
human resources (a hospital with 200-300 beds typically have 5 people to perform all the
management and administration tasks), whereas in large hospitals, it will mean a change of systems
and large numbers of items to be administered.
The Ministry of Health governs the “Centrální registr lékařů” (Central registry of doctors) which
reportedly contains information allowing to identify workers with multiple contracts. Additionally,
similar data are reportedly kept also by Health Insurance companies and the Czech Medical
12

The calculation is based on “non-conflicting” reports, in more contentious issues where trade unions have to be
consulted, it usually takes 2-3 months to obtain an agreement.
13
Ministry of Health - preparation of specifications, methodology, evaluation, correction 10 hours per annum.
14
In the Czech Republic unions and various medical associations have recently organized a series of protests against
low wages, too many overtime hours, lack of human resources, and overall dismal conditions within the health care
system. During the latest protest, organized by LOK-SČL (Medical Trade Club- Czech Association Of Doctors) and
called ”Děkujeme, odcházíme“ (Thank you, we are leaving), a substantial number of hospital doctors threaten to resign,
but there was a dispute between unions and authorities about the exact rate of participation, precisely because
authorities measured it against the total number of existing contracts while unions insisted to measure it against the total
number of individuals. The protest ended with the stipulation by the Ministry of Health of a “Memorandum on the
organization of relationships in health care”, which included a series of reforms to be enacted in the period 2011-2013
(e.g. increase of hospital doctors by 6.25%, increase of wages). It should be noted that the issue of staffing is considered
particularly acute in the Czech Republic due to a significant ‘brain drain’, and many hospitals face serious difficulties in
finding young medical doctors to hire.

11

Chamber (Česká lékařská komora) in which all doctors must be registered.15 With regard to
working patterns and overtime, unions suggest that distinction should be made between doctors and
“non-doctors” and that the problem affects mostly doctors, not other personnel.
Table A.9 – Estimated values of key variables related to Option#7
Variable

Unit

Type

Value

Share of employees with concurrent
employment contracts with the same
employer (in %).
Time effort required to perform AA 7.1
- To become familiar with the
obligation and design an internal
procedure to comply with it.
Time effort required to perform AA 7.2
- To record the total working hours of
workers with concurrent contracts.

% of workers over the total
(calculated as those having a
subordinated work contract)
Minutes

SMEs
Large

8%
6.8%

SMEs

Senior Official: 0 min
Clerical staff: 30 min
Senior Official: 0 min
Clerical staff: 30 min
Senior Official: 0 min
Clerical staff: 15 min
Senior Official: 0 min
Clerical staff: 23 min

Large
Minutes

SMEs
Large

Appendix I - List of Interviewees
Date &
Time

#

Name

Position

Organisation

Type

Place

1

Mgr. Vladimír
Zdráhal, Ing. Jana
Bělíková
JUDr. Jiří Kučera

Inspektoři
Státního úřadu
inspekce práce
Attorney at law,
Partner
Officer

SÚIP

Labour Inspectorate

Opava

5.10.11
13:00

Kučera Legal

Professional Labour
law
State Authority

Praha

7.10.11
11:00
17.10.11
9:00

2
3

Mgr. Helena
Sedláčková

4

JUDr. Jitka
Hejduková, CSc.

Director of
Employees
Section

5

Dr. Stanislav
Fiala, JUDr.
Jana Popovičová
JUDr. Eva
Dandová

Head

Asociace českých a
moravských nemocnic

Law dept.

Českomoravská
konfederace
odborových svazů
Odborový svaz
zdravotnictví a sociální
péče ČR
Ústřední vojenská
nemocnice
Všeobecná fakultní
nemocnice v Praze
(Karlovo náměstí)
Fakultní nemocnice v
Motole
Nemocnice sv. Alžběty

6

7

JUDr. Vratislav
Tomek

8

Ing. Zdeněk
Brabec
Ing. Eva Hejlová

9

10
11

Ing. Jindřiška
Feldmanová
Alena
Lichtensteinová

Referent for int.
Affairs of EO &
work economy
HC director
HC deputy

HC deputy
Head of dept.
Of Economy

Ministry of Health
Dept. of International
Affairs and EU
Svaz průmyslu a
dopravy České
republiky

Praha

Employers’
organisation Horizontal

Praha

..

Employer
organisation Healthcare
Workers’
organisation Horizontal
Workers’
organisation Healthcare
Enterprise Healthcare Big
Enterprise Healthcare Big

Praha

18.10.11
11:00

Praha

13.10.11
15:00

Praha

27.10.11
9:30

Praha

17.10.11
14:00
13.10.11
14:00

Enterprise Healthcare Big
Enterprise Healthcare SME

Praha

Praha
Praha

18.10.11
13:00
17.10.11
9:00
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Such data are not publicly available, so it was not possible to verify the level of details available in such records (the
Czech Medical Chamber provide public access only to the basic info about the doctor (name, surname, region,
registration number and field of expertise).
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12

Mrs. Podzimková

HC Manager

13

Ing. Marcela
Škodová

Director of the
Hospital

14

Bc. Jitka
Kratochvílová
p. Marie
Soukupová
Ing. Michal
Sviták
Mrs. Nováková

HC director

15
16
17

18

Mgr. Radana
Gogová

Accountant,
wages
Plant manager
Administrative
Staff
Officer

Masarykova městská
nemocnice v Jilemnici
Ústav chirurgie ruky a
plastické chirurgie
Vysoké nad Jizerou
Foxconn
TOPMES
Donaldson
Easy Moving
Ministry of Labour and
Social Affairs, Dept. of
bipartite

Enterprise Healthcare SME
Enterprise Healthcare SME

Phone
Interview
Vysoké
nad
Jizerou

3.11.11
9:00
19.10.11
10:00

Enterprise Manufacturing - Big
Enterprise Manufacturing SME
Enterprise – Retail
Big
Enterprise – Retail
SME

Pardubice

19.10.11
10:00
14.10.11
14:00
19.10.11
13:00
03.11.11
12:30

State Authority

Praha
Kostelec
nad Ohří
Phone
Interview
Prague

12.10.11
8:00
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A.2 - GERMANY
A.2.1 - Introduction
In Germany there are two main streams of labour law on working times and patterns on a “national”
or federal level. The first is based on federal laws about working times and patterns (mainly the
Arbeitszeitgesetz).16 The second is framed by the federal law on codetermination rights of Works
Councils (Betriebsverfassungsgesetz)17 within all enterprises, wherever they exist, starting from
SMEs with as few as 5 employees up to large companies. The average rate of enterprises with a
Works Council (Betriebsrat) in Germany is about 12%, though 80% of large enterprises (with more
than 250 employees) in the private sector have one.18 The Betriebsrat is a legal institution within an
enterprise, elected by all workers of the enterprise from among those workers. As a consequence,
unionists may be members of the Betriebsrat, though sometimes there are Betriebsräte without
unionists. The management is not allowed to be represented or to take part in the vote for the
Betriebsrat.
First, the maximum working time and patterns allowed are defined by the federal Working time law
(Arbeitszeitgesetz), and are extended by the federal law on the limitation of working time
flexibility. The Arbeitszeitgesetz essentially transposes the EU WTD, though it also adds other
more protective provisions such as limits to daily working time. The law stipulates that the
maximum weekly working time is limited to 48 hours per week , while the maximum daily working
time is 8 hours. This limit can only be extended up to a limit of 10 hours per day or 60 hours per
week of working time if a convention is signed by social partners and a formal agreement on how
48 hours weekly working time on average (the Directive's limit) will be reached within a maximum
6 month period. The same guarantees are needed for authorising use of the opt-out, though the optout must still also be individually accepted and signed by each employee concerned with a written
agreement.
There are also legal limits concerning working time patterns designed to prevent negative
influences on security and health. For example, permanent use of 12 hour shifts is not allowed
unless an employer justifies a fundamental need due to the production process or unless he obtains a
written derogation act, delivered by the labour inspectorate agency of the State.
Within the German federal system, the government delegates its power on labour inspection (and
control of the application of the federal working time laws) to the 15 States. Secondly, the current
rules and practices applicable to changing employees’ working hours / patterns are strongly
determined by a Works Council (Betriebsrat), if present in an enterprise, or by the individual
consent of the employee, if there are substantial, lasting changes that affect the terms of the working
contract.
The rules and subjects of consent in the field of working times and patterns are defined by a federal
law about codetermination within enterprises, called the Betriebsverfassungsgesetz. It does not
contain a list of general norms (like the federal working time law does), but it defines all fields,
subjects and procedures that have to be respected by employers. Working times and patterns are a
central matter of these aspects. As a consequence, each significant change of individual working
time and pattern, which affects the general terms of each individual working contract, has to be
accepted by the Works Council, either by a signature of the secretary of the Works Council, or by a
16

Bundesministerium für Arbeit und Soziales (2010), Das Arbeitszeitgesetz, 70 pages.
Betriebsverfassungsgesetz (1990), Verlag Franz Fahlen, 1800 pages.
18
According to the last existing study on this matter : IAB (2002) Panel Betriebsräte
17
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general agreement negotiated and signed by both representatives of the Works Council and the
employer.

A.2.2 - Option #1:
The obligation of employers to inform workers in advance about changes to working patterns stems
from federal laws if the patterns are defined as potentially risky for the security and health of
workers. For example, regular night work, 12 hour shifts or daily working times exceeding 9 hours
are defined as risky to worker health.
Any derogation or permanent variation from federal working time laws and its basic limits has to be
framed by collective conventions and agreements between enterprises and the Betriebsrat. In this
case, every significant change of work pattern has to be accepted by the Betriebsrat, which means
that nearly all large companies have to respect the relevant procedures, particularly Hospitals,
which generally have such institutions.
Within the framework of negotiation with the Betriebsrat, it is possible to set up agreements
covering all individual situations within the enterprise.19 Thus the individual rights of workers about
information and changing work patterns are covered by the Betriebsrat and the agreement. For
example, one of the big manufacturing enterprises interviewed set up an agreement in 2008 that
allows management to define shift work on Saturdays without the need for an individual agreement,
but includes special rights for workers. In this case, the individual right to redefine the regular
weekly working times may be used within a range of 20%
Shift plans and related patterns are mentioned in federal labour laws as potentially dangerous for the
security and health of workers. If introduced, information must be provided in advance, according
to the Arbeitszeitgesetz., and the employer must be aware of the latest scientific knowledge
(arbeitswissenschaftliche Erkenntnisse) on the negative influences within this field.20 Twelve hours
shifts, regular work on Sundays and permanent night work would 'require a permit from the labour
inspectorate agency of the State.
Any overtime must be included in the calculation of legal working time limits and if the real
working time exceeds these limits, it must be framed by the type of agreements previously
mentioned in the introduction of this case study. According to the Federal Law, the maximum legal
reference period for the calculation of average times is 6 months.21
Flexible working time within these legal limits is clearly allowed by law, if it does not affect the
terms of the individual working contracts. In this case, no written information is needed. Only if
sector conventions and an agreement with the Betriebsrat within the enterprise exists, the reference
period of the average time may be extended up to 12 month.

19

The so called “zwingende Mitbestimmung“, §87 of the Betriebsverfassungsgesetz, op.cit.
See: Deloitte (2010), Study support an impact assessement on further action at the European level regarding Directive
2003/88/EC, Annex 1 Study on health and safety aspects of working times.
21
BMAS (2010) Das Arbeitszeitgesetz, “Jede Verlängerung der Arbeitszeit über acht Stunden hinaus muss innerhalb
von sechs Monaten auf durchschnittlich acht Stunden ausgeglichen warden”, p.8.
20
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Table A.10 – Estimated values of key variables related to Option#1
Variable

Unit

Type

Value

In a year, share of
employees over the total
requested to change
working time / pattern.
Percentage of companies
that already inform
workers in writing of
substantial changes to
working time / patterns.
Time effort required to
perform AA 1.1 - To
prepare and submit a
written request.

% of workers over the total
(calculated as those having a
subordinated work contract)

SMEs
Large

23.6 %
12.4 %

% of company over the total
(calculated as those having
at least one employee)

SMEs
Large

80%
80%

Minutes

SMEs

Senior Officials: 15 min
Clerical staff: 0 min
Senior Officials: 30 min
Clerical staff: 0 min

Large

A.2.3 - Option #2
In general, there is a significant gap between the average rate estimations of working times desired
by workers themselves and real working times. Average weekly working times as defined by
working contracts (average of 39 hours) are 3 hours shorter than real working times in today’s
Germany. This rate rises to 4.5 hours per week among men. 22
Concerning full time jobs, there must be written confirmation by the employer concerning the
choice of holidays and other compensational time which may result from a flexible working time
organisation within the enterprise, such as sabbaticals and “compensation days” for overtime work.
Differences may also exist if there is an agreement within the enterprise signed by a Betriebsrat,
which includes variations from one enterprise to another. Agreements in enterprises with a
Betriebsrat also often include the right to diminish the weekly working time of the worker on
demand. In case of refusal, the employer has to provide concrete arguments related to the
organisational needs of the enterprise. If part time workers request an increase (or reduction) of
their regular working time, the employer has to give a written response, and if it is affirmative, to
produce a written annex to the working contract.
Trade unions and employer organisations roughly agree about the rate of employees that request
significant changes to their working time. The trade union Verdi underscored the fact that this rate
has been rising over the years. On the one hand, full time workers typically request lower weekly
working times due to rising pressure and stress within their enterprise while on the other hand, part
time job holders with very low weekly working times ask for increased working time and related
incomes.
Table A.11 – Estimated values of key variables related to Option#2
Variable

Unit

Type

Value

In a year, share of employees over the
total that would submit a request to
change of working time / pattern.
Percentage of companies that already
provide a reasoned, written response to
workers requesting a change of working

% of workers over the total
(calculated as those having a
subordinated work contract)
% of company over the total
(calculated as those having at
least one employee)

SMEs
Large

13.3%
13.8 %

SMEs
Large

80%
80%

22

Rates based on the statistical results of the Sozio-ökonomisches Panel SOEP (2009).
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time / patterns.
Time effort required to perform AA 2.1
- To assess the feasibility of the
requested change (e.g. by collecting and
reviewing work planning data and the
like).
Time effort required to perform AA 2.2
- To prepare a reasoned answer (written
form – incl. emails, etc.).
Time effort required to perform AA 2.3
- To hold meeting with employees to
discuss possible solutions.

Minutes

SMEs
Large

Minutes

SMEs
Large

Minutes

SMEs
Large

Senior Officials: 30 min
Clerical staff: 0 min
Senior Officials: 15 min
Clerical staff: 0 min
Senior Officials: 8 min
Clerical staff: 0 min
Senior Officials: 10 min
Clerical staff: 0 min
Senior Officials: 25 min
Clerical staff: 0 min
Senior Officials: 30 min
Clerical staff: 0 min

A.2.4 - Option #5
Employers are allowed to use flexible working times and patterns that exceed 8 hours a day or 48
hours a week provided they are defined by collective conventions in their respective sectors and
respect the 48 hour average within the 6 month reference period. The conventions are based on
sectors of activity (healthcare, retail, etc.) and decided on a regional level, though the regional
variations are not generally significant.
Statistical studies on working times estimate that ca. 10% of all German Workers exceeded the 48
hour weekly limit in 2010.23 As the average rate may be calculated over a period of 6 months, only
part of this rate concerns opt-out situations. As a logical consequence, the opt-out rate must be
lower than 10%. However, there are no statistics regarding the opt-out specifically, since it concerns
various individual situations which are difficult to collect data on (and there is no obligation to
inform the labour inspectorate or other institutions).
The sector conventions may provide enterprises the right to derogate from these standards within
the legal limits, if concrete modalities are defined within an agreement signed by the Betriebsrat.
The agreements may cover any kind of flexible organisation of working times and patterns within a
large variety of different scenarios.
An opt-out from this general framework is not related to specific sectors of activity, but only
authorised by the law in working situations that require a “high level of permanent disposability” (a
concept similar to the on-call availability)24 on an individual basis. This may concern Firefighters or
Emergency workers for example, but in principle could even include the employees of highlyspecialised technical services within a manufacturing company which operates 24 hours a day25. As
the opt-out may only be justified on an individual basis, it has to be accepted by each worker

23

Statistisches Bundesamt (2010a)
.The concept of “on call duty” (Bereitschaftsdienst) used to be considered in the German Federal legislation as spare
time or free time (Freizeit), therefore not necessarily remunerated. Since the European Court of Justice ruled that oncall time has to be considered full working time, the German Parliament decided in 2004 to amend the legislation and
introduced the concept of Arbeitsbereitschaft (which can be translated as “permanent disposability”), which includes
but is not limited to on-call duty. In Germany, the political science debate on the exact definitions and boundaries of
these concepts is still ongoing. However, for the purpose of this Study it is only important to highlight that according to
the federal working time law, opt out is only allowed if the job needs a high level of permanent disposability
(“Arbeitsbereitschaft in erhöhtem Umfang”) and if the sector is covered by an agreement between the Unions and the
employer’s organisation
25
Source: interviews with the Labour Inspectorate and the Ministry of Labour (BMAS) representatives.
24
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concerned and, as defined by the EU WTD, must always be signed with a consent form within the
frame of German law and framed by collective sector conventions and agreements.
Our interviews demonstrated that enterprises in the health care sector often integrate opt-out
consent into the working contract, which provides written consent from the beginning. The labour
inspectorate underscored this by stating that nearly 80% of new working contracts in the health care
sector contain this opt-out consent. In large hospitals we often find opt-out rates of workers near
100%.
Information on workers rights according to the EU Directive and federal laws are often contained
within enterprises in agreements signed by the Betriebsrat (see introduction). Additionally, all
employers must keep records of the working time of all employees according to the federal working
time law. On this basis, recording opt-out consent forms is part of the general routine of recording
working times or contracts.
However, the legal obligation of employers to record all working times is not linked to any
obligation to inform authorities. The labour inspectorate of the States may visit enterprises and
consult all records, but this generally happens only at the request of workers or Betriebsräte. This
means that there is no systematic inspection or monitoring system of working times or the opt-out
in Germany. Federal government and its ministries along with the State Ministries and Labour
inspectorates which control federal laws are not informed by enterprises about changes in working
times and patterns. The only source of information about such changes in Germany are studies that
are often funded by Ministries or related Agencies, but carried out by private or public scientific
institutes.
Table A.12 – Estimated values of key variables related to Option#5
Variable

Unit

Type

Value

Percentage of opted-out workers in the
healthcare sector, over the total [Only
CZ, PL, DE, NL].
Percentage of companies possibly
using the opt-out.

% of workers over the total of the
sector (calculated as those having
a subordinated work contract)
% of companies over the total
(calculated as those having at
least one employee)
% of workers over the total of
those who have opted-out

All

7% - 27%

All

20% - 40%

SMEs

Ca. 20% by Works
Councils
Ca. 80% by Works
Councils
100% (federal law)
100% (federal law)

Percentage of workers that receive
information on their rights according to
Art. 22.1 of the WTD, before they
provide consent to opt-out.
Percentage of opted-out workers that
have provided written consent to optout.
Time effort required to perform AA 5.1
- To prepare an informational note to
be included in the opt-out agreement
about the rights of ‘opted-out’ workers
as per art. 22.1 of the WTD.
Time effort required to perform AA 5.2
- To gather and archive opt-out
agreements signed by workers.

Large
% of workers over the total of
those who have opted-out

SMEs
Large

Minutes

SMEs
Large

Minutes

SMEs
Large

Senior Officials: 60 min
Clerical staff: 0 min
Senior Officials: 120 min
Clerical staff: 15 min
Senior Officials: 5 min
Clerical staff: 0 min
Senior Officials: 4 min
Clerical staff: 0 min

18

A.2.5 - Option #4
Concerning regular jobs of workers, the individual opt-out from federal labour law is not allowed
by the Constitution. As shown above, the opt-out of regular workers must always be framed by
collective agreements at sectoral or enterprise level.
In Germany, the opt-out cannot be signed prior to an employment contract, as its possibility
depends on the definition of a sector convention between social partners and the agreement of a
Betriebsrat of an enterprise covered by such a convention. The employment contract is always
related to this general framework, defined by the federal working time law.
One cannot be asked to opt-out during a probationary period, which always exceeds one month.
However, the opt out consent can be part of the first working contract within an enterprise, which is
becoming common practice more and more, particularly in the healthcare sector. In this case, the
opt-out cannot be signed during the probationary period either.
The labour inspectorate estimates that ca. 30% of enterprises covered by sector conventions utilize
the opt-out, with small variation between SMEs and larger companies. This estimate applies
essentially to the health sector, which account for the overwhelming majority of opted-out worker.
In other sectors, e.g. manufacturing, the opt-out can be used only for few highly-specialised
services, so the rate of companies that may and do use it is marginal.
Table A.13 – Estimated values of key variables related to Option#4
Variable

Unit

Type

Value

Percentage of workers currently working more
than 48 hours/week on average that have ‘optedout’ prior to the employment contract, during a
probationary period, or within one month after
the conclusion of the contract.
Expected variation in the number of ‘opted-out’
workers if it is no longer possible to opt-out’
prior to the employment contract, during a
probationary period, or within one month after
the conclusion of the contract.

% of workers over the total of
those who have opted-out

SMEs
Large

Ca. 70%
Ca. 80%

Variation in % from the current
situation (e.g. for an expected
reduction by one third of the no.
of opt-out workers indicate “33%” )

SMEs
Large

- 1%
- 2%

A.2.6 - Option #3
As mentioned above, the federal working time law contains the obligation to record the working
time of all workers and to make sure they don’t exceed the legal limit. The working contracts,
individual signed opt-out forms and working times of opt-out workers also have to be recorded as
well as any other contracts and working times of regular workers. Thus we find a compliance rate of
100% with Option #3, given that illegal practices cannot be counted here.
As an opt-out sheet may be integrated into the regular working contract, the burdens and costs
associated with keeping records are quite similar to routine procedures. For example, in case of a
substantial change in time and patterns, there has to be a signed annex to the working contract,
which is quite similar to the signature of an opt-out form. The burdens and costs in terms of writing,
monitoring and archiving such annexes and/or opt-out sheets is much the same. In many cases, both
recorded aspects are monitored within the same electronic data base, for example within an excel
sheet.
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Table A.14 – Estimated values of key variables related to Option#3
Variable

Unit

Type

Value

Share of employers keeping records
of the weekly working hours of
opted-out workers.
Time effort required to perform AA
3.1 – To become familiar with the
obligation of recording hours and
design an internal procedure to
comply with it.
Time effort required to perform AA
3.2 – To train staff and workers on
the above procedure.

% of company over the total of
those which use opt-out workers

SMEs
Large

100% (federal law)
100% (federal law)

Minutes

SMEs

Senior Officials: 60 min
Clerical staff: 0 min
Senior Officials: 60 min
Clerical staff: 0 min

Time effort required to perform AA
3.3 – To check ‘time sheets’ (or
similar) before the recording of data.

Minutes

Time effort required to perform AA
3.4 – To record working hours of
‘opted-out’ workers in a dedicated
file, on a weekly basis.

Minutes

Large

Minutes

SMEs
Large
SMEs
Large
SMEs
Large

Senior Officials: 120 min
Clerical staff: 240 min
Senior Officials: 120 min
Clerical staff: 240 min
Senior Officials: 10 min
Clerical staff: 0 min
Senior Officials: 1 min
Clerical staff: 0 min
Senior Officials: 8 min
Clerical staff: 0 min
Senior Officials: 1 min
Clerical staff: 5min

A.2.7 - Option #6
The overall administrative process put in place by the competent authority (Bundesministerium für
Arbeit und Soziales) to respond to the reporting obligations of the WTD (art. 24), and/or by similar
obligations imposed by other EU Directives in the field of worker health and safety, basically
consists of a specific presentation of annual data collected by the federal Ministry, along with
criteria defined by the other EU Directives. The five year report related to the ‘optimization’ of
reporting obligations introduced by Directive 2007/30/EC could therefore be written as a
cumulative report composed of data compiled from existing annual reports, which would limit the
burdens associated with Option #6. The German Authority indicated however, that since the report
structure has not been cleared yet at an EU level, the burdens cannot be precisely defined.
As mentioned above there is no systematic monitoring system of working times and opt-outs due to
the fact that employers do not have to report such information. The system likely to be used to
respond to the obligation to compile information about use of the opt-out and to evaluate the effects
on the health and safety of workers will probably be an outsourced study, framed by the federal
agency on labour protection and labour medicine (BAUA), which is controlled by the federal
Ministry of Labour (BMAS). The BAUA agency is specialised in research and research funding in
this field. And the BMAS intends to request a cost estimate about such a study. The cost of similar
studies was typically between €500,000 and €1 million and depends partly on the qualitative indepth structure of such a study (which may include a large number of direct interviews with
concerned workers of enterprises in several sectors).
During a phone interview with MS Authority BMAS, the head of the department “working time
rights and labour protection” announced an internal inquiry on the general use of the opt-out within
the 15 States of the federal republic, especially among the public sector. The first results of this
inquiry will be discussed within the frame of a regular interview with the national expert of this
case study in December 2011. Quantitative estimates depend on this inquiry.
20

A.2.8 - Option #7
The federal working time law is clear about the legal obligation of employers to respect the
maximum limits, to record all working times, and to ensure that the total working time of a single
worker does not exceed 48 hours per week. This means that an employer even has to make sure that
the obligation is respected – even if the worker has a part time contract with another employer. In
case of transgression of this federal obligation, there may be severe sanctions, though the total
working time is not monitored by the national authority, as discussed above.
However, interviews suggested that transgressions of the legal obligation are not yet a relevant
phenomena. Part time jobs in large enterprises are often controlled by the Betriebsrat. Part time jobs
in the healthcare sector, services, or smaller retail enterprises are often linked with very flexible
working times that make it difficult to combine two working contracts exceeding 48 hours.
However, the possibility of legal sanctions is present, as mentioned and none of our interview
partners within enterprises use multiple working contracts.
Table A.15 – Estimated values of key variables related to Option#7
Variable

Unit

Type

Value

Share of employees with concurrent
employment contracts with the same
employer (in %).
Time effort required to perform AA
7.1 - To become familiar with the
obligation and design an internal
procedure to comply with it.
Time effort required to perform AA
7.2 - To record the total working
hours of workers with concurrent
contracts.

% of workers over the total
(calculated as those having a
subordinated work contract)
Minutes

SMEs
Large

5%
1%

SMEs

Senior Officials: N/A
Clerical staff: N/A
Senior Officials: N/A
Clerical staff: N/A
Senior Officials: N/A
Clerical staff: N/A
Senior Officials: N/A
Clerical staff: N/A

Large
Minutes

SMEs
Large

Appendix I - List of Interviewees
#

Name

1

Mr. Dr. Volker
HIELSCHER

2

Ms. Elisabeth
Maria BERNER

3

Ms. Sofia HEIN

Position
Project manager
Arbeitszeitpraxis
within the federal
program
Modellprogramm
(Ministry of
Labour)
Head of labour
protection and
labour inspection
of the State,
Director of
working time law
department

Organisation
Iso-Institut

Ministry of Health
of Saarland
Federal Ministry of
Labour and Social
Affairs

Type

Place

Date &
Time

Professionals

Saarbrücken

11.10.2011
H 12:00

Labour
Inspectorate

Saarbrücken

18.10.2011
H 9:00

MS-Authority

Berlin

Phone
Interview
12.10.2011
H 14:00
In person
interview
14.12.2011
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4

Mr. Dr. Martin
HUPPERT
Mr. HÖFER

Director of HR
dep.
Director of HR
dep.
HR Controlling

7

Mr. Alexander
QUARTZ
Mr. GLÖCKLER

8

Mr RATERING

Director

9

Ms. Monika
TILP-PETRY
Mr. Uwe TKANY

Director of
special-care home
Director of HR
dep.
Director of
finance dep.
HRD

5

6

10
11
12
13
14

Mr. Ralf
NICKLICH
Ms. Manuela
Straub
Mr. Markus
BISMOR
M.ECKSTEIN

Director of
special-care home

Store Manager
dep. Labour law
and labour right

SHG – Klinik
Sonnenberg
Evangelisches
Krankenhaus
Düsseldorf
Universitätskliniku
m des Saarlandes
Gemeinnützige
Heimbetriebsgesell
schaft ASB
Neunkirchen
ASB Rescue
coordination center
Villa Wasgaublick

Saarbrücken

BIG Healthcare
SME –
Healthcare

Homburg

SME –
Healthcare
SMEHealthcare
BIG –
Manufacturing
SME –
Manufacturing
BIG – Retail

Saarbrücken
-Brebach
Pirmasens

SME - Retail

Saarbrücken

BDA

Employers
Organisation
(Horizontal)

Berlin

19.10.2011
H 11.30
25.10.2011
H 9:00
25.10.2011
H 13:00
18.10.2011
H 16:30
2.11.2011
H:14.00
17.10.2011
H 11:00
3.11.2011

DGB / Ver.di

Workers
Organisation

Berlin

9.11.2011

Villeroy&Boch
Wakol
PECHT
Einkaufswelt
Nah und Gut

Ms. OSING

15

Ms Stumpf Ocker
Mr. Herbert
WEISBROTFREI

dep. Social
protection
Head of HC

H 14:00
19.10.2011
H 14:30
18.10.2011
H 14:00

BIG Healthcare
BIG Healthcare

Düsseldorf

Saarbrücken

Mettlach
Pirmasens
Neustadt

07.11.2011
H 14.00
19.10.2011
H 8.30

Head of Division
Healthcare
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BMAS (2010) Das Arbeitszeitgesetz

•

BMAS (2010) Flexi-Gesetz

•

Federal laws on codetermination presented by: Prof. Fitting (1990), Betriebsverfassungsgesetz,
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Recent studies on working times in Germany:
•
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•
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repräsentativen Befragung. Dortmund.
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•

Groß, Hermann (2010): Vergleichende Analyse der Arbeits- und Betriebszeitenentwicklung im
Zeitraum von 1987 bis 2007. Beiträge aus der Forschung Band 176. Dortmund.
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A.3 - ITALY
A.3.1 - Option #1
Industrial relations in Italy are largely governed by collective agreements, either at the national or
enterprise level, and working time is mostly regulated through these arrangements. The law also
contains explicit reference to such agreements, clarifying that they may set rules that are ‘more
favourable’ to workers and that when working time is not defined by them, it must be clearly
specified in the individual employment contract. Overall, there are 470 collective agreements
covering some 90% of Italian workers.
With respect to the pattern of work, the law allows any type of agreement between employer and
employee, provided the total working hour limit and other obligations about rest, breaks, night
work, etc. are maintained. The employer is also free to determine the distribution of daily and
weekly working hours and rest periods, and he/she may also plan the working time in a flexible
way, with periods of longer working hours (when necessitated by business operations) compensated
by periods of reduced working time.26
The jurisprudence has affirmed the establishment of working patterns as part of the managerial and
organisational prerogative of an employer, but that it cannot be ‘arbitrary,’ i.e. it should be
compatible with workers’ organisation of free time and that it cannot lead to a substantial worsening
of employment conditions. In practice, numerous collective agreements already define work
patterns and include specific limitations on the employer’s ability to change them. In some cases,
the agreement only requires the employer to consult with workers’ representatives before making a
decision about work patterns; in other cases, the agreement of workers’ representatives is obligatory
and the employer cannot adopt such a decision unilaterally.
The worker’s right to information related to work patterns, conditions and wages are regulated
essentially by two legislative decrees:
• D.lgs 25.05.1997, no. 152, (information regarding the employment contract);27
• D.lgs 06.02.2007, no. 25 (transposing the Directive 2002/14/EC, and applicable to enterprises
with more than 50 employees).
The regulation requires that any change in the terms of an employment contract (including working
hours) must be provided to the employee by the employer at least one month in advance and in
written form, unless it is derived from new legal obligations. In case of changes of work pattern that
do not require modification of an employment contract (e.g. the distribution of working hours over
the week), the employer instead has no information obligation, with the exception, as mentioned
above, of cases where the matter is governed by collective agreements at either the national or
enterprise level. The evidence from enterprise interviews indicates that such changes are typically
communicated within large enterprises with 7-10 days advance notice.
In this sense, there is no provision comparable to the obligation potentially imposed by Option #1 in
Italian legislation. On the other hand, the industrial relation system is so structured in Italy that
changes of work pattern (particularly collective changes) already require negotiations and
discussion with social partners in a number of cases. Bearing this in mind, institutional stakeholders
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The rationale of this provision is to help businesses cope with peaks in demand without having to use overtime, which
would be more costly.
27
The relevant provisions have been subsequently amended by D.lgs 181/2000 and L. 133/2008.
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tend to see Option #1 as lacking viability in Italy, where these matters are traditionally dealt with
through negotiations between employer and employee organisations.
Evidence from fieldwork suggests that, for this reason, large undertakings are often reluctant to
enact changes of work pattern, particularly in highly unionised companies, since negotiations may
prove long and burdensome. Within large enterprises, working in shifts, occasional or temporary
changes in the organisation of work are frequent and are typically managed in an informal way.
However, it is assumed these types of changes would not be covered by the revised WTD, since
they are not considered ‘substantial’. It is estimated that around half of large enterprises may
already be compliant with the obligations that would stem from Option #1, i.e. they already inform
workers in writing and - when prescribed - discuss any substantial change of working hours /
patterns with them.
The situation is somewhat different within SMEs, particularly in micro/small businesses. SMEs are
comparatively much less unionised and an employer’s power to unilaterally decide the organisation
of work has fewer limitations. On the other hand, the working time of SMEs is normally quite rigid
and seldom changed, with the exception of certain sectors or geographical areas where seasonal
changes are frequent due to business fluctuation or other temporary situations (e.g. tourism, retail in
peak periods, etc.). In such cases, changes of work patterns are typically communicated verbally
and managed in a light and informal manner.
Table A.16 – Estimated values of key variables related to Option#1
Variable

Unit

Type

Value

In a year, share of
employees over the total
requested to change
working time / pattern.
Percentage of companies
that already inform workers
in writing of substantial
changes to working time /
patterns.
Time effort required to
perform AA 1.1 - To
prepare and submit a
written request.

% of workers over the total
(calculated as those having a
subordinated work contract)

SMEs
Large

7%
2%

% of company over the total
(calculated as those having at
least one employee)

SMEs
Large

10%
50%

Minutes

SMEs

Senior Officials: 15 min
Clerical staff: 15 min
Senior Officials: 0 min
Clerical staff: 30 min

Large

A.3.2 - Option #2
Italian employers are not subject to any type of obligation to respond to workers requests for a
change of working time / pattern. It was estimated that a minority of undertakings, particularly large
ones, may already perform the administrative activities potentially required by Option #2, e.g. the
provision of a reasoned, written response to petitioners; whereas this practice is less common
among SMEs. On the other hand, while large companies rarely have personal meetings with
petitioners to discuss possible solutions, face to face discussions with workers requesting a change
in working time / pattern are reportedly more frequent in SMEs due to the closer relations that
normally exist between employer and employee.
There are however some incentives to offer flexible working time to some categories of workers.
For example, the legal framework for the reconciliation of work and family life is stipulated by Law
53/2000, which (art. 9) offers financial incentives for enterprises that adopt a flexible working
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time/pattern in order to facilitate the above reconciliation, particularly for workers with children.
The measures indicated in the Law include reversible part-time, tele-work, work from home,
flexitime, working hours banking, shift flexibility, etc and the regulation establishes that parents
with children under 8 have priority access to these measures. Additionally, about 50% of these
incentives must be allocated to enterprises with less than 50 employees.
Additionally, Italian legislation provides special measures in favour of specific categories of
workers, like the right of precedence enjoyed by workers with children under 13 to change from full
to part-time over other workers. However, this does not establish a right to obtain a requested
change, which, in Italy, is only granted to workers affected by oncological diseases. Finally, DPR
277/2010 stipulates the criteria and mechanism for providing grants to enterprises that adopt
collective agreements which support working time flexibility.
The likely burden that stems from Option #2 has been particularly complex to calculate in the case
of large enterprises, due to various uncertainties about the business process they would be required
to adopt. For instance in some enterprises (e.g. large retailers), work is organised in shifts that are
planned on a multiple week basis. Shift swapping is extremely frequent and is currently informally
discussed and agreed upon by workers with little involvement of HR management. The introduction
of Option #2 would make the process significantly slower and much more onerous to employers,
and some HR managers have suggested they would simply not have the capacity to respond in due
time to all the requests. According to one interviewee, the proposed provision would ultimately lead
to an overall increase in labour costs by about 0.5%.
In the case of entities with decentralised structures over a large territory (primary healthcare
organisations for instance), meeting with a petitioner to discuss alternative solutions / working
patterns (administrative activity #2.3) would also imply travel time between various locations along
with related travel costs.
Finally, a majority of interviewees, including social partners and national authorities, highlighted
the risk of an increase in labour disputes due to the fact that the adequateness of an employer’s
response cannot be ascertained in an objective manner. In highly unionised firms, it is anticipated
that a significant portion of petitioners would contest denials of their requests which would increase
time and financial costs for the enterprise and add an increased burden for the judicial system.
Stakeholders have somewhat diverging views about the extent to which workers would make use of
Option #2 were it introduced. Results from the fieldwork show that, at present, the picture is very
mixed and enterprise-based. For instance, in the small retail sector, working hours / patterns are
based on opening time and there is consequently little margin for change. Conversely, as discussed
above, in some large enterprises with work-shifts, requests for changes are currently made by
around half of the employees.
Employer organisation representatives as well as some national authority officers interviewed tend
to anticipate a massive use of this provision by some 50% of the total workforce. Trade unions have
a more modest outlook (between 20% and 30%), while other labour law experts thought Option #2
would not have such a large impact since - particularly in SMEs which tend to have a rigid
organisation of work - workers are well aware that it is difficult to accommodate requests
concerning a change of working hours / pattern. For the purposes of this Study, the median value of
the estimates collected has been retained, i.e. 30%. However, it should be noted that this represents
the possible peak number of requests that would be received in the first year after the introduction
of the norm. However, in the medium term, the number of requests would most likely diminish
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significantly since it is assumed that this 30% of the workforce would submit a request for change
over a three-year period, making some 10% per year on average.
In general, stakeholders appeared quite tepid vis-à-vis Option #2. Public authorities, as well as some
trade unions, suggested they would opt for a less all-encompassing norm, which would extend this
right only to specific categories of workers. Additionally, some trade union representatives
suggested they would accept the introduction of an annual cap on the number of requests for change
that could be submitted in order to reduce the impact on the enterprise’s administration. Employer
organisations instead would prefer the norm stay generic and its application be left to discussion
and negotiations between parties.
Table A.17 – Estimated values of key variables related to Option#2
Variable

Unit

Type

Value

In a year, share of employees over the
total that would submit a request to
change of working time / pattern.
Percentage of companies that already
provide a reasoned, written response to
workers requesting a change of working
time / patterns.
Time effort required to perform AA 2.1 To assess the feasibility of the requested
change (e.g. by collecting and reviewing
work planning data and the like).
Time effort required to perform AA 2.2 To prepare a reasoned answer (written
form – incl. emails, etc.).

% of workers over the total
(calculated as those having a
subordinated work contract)
% of company over the total
(calculated as those having
at least one employee)

SMEs
Large

12.7%
12.6%

SMEs
Large

4%
12%

SMEs

Time effort required to perform AA 2.3 To hold meeting with employees to
discuss possible solutions.

Minutes

Senior Officials: 30 min
Clerical staff: 0 min
Senior Officials: 0 min
Clerical staff: 97 min
Senior Officials: 12 min
Clerical staff: 18 min
Senior Officials: 5 min
Clerical staff: 38 min
Senior Officials: 45 min
Clerical staff: 0 min
Senior Officials: 12 min
Clerical staff: 64 min

Minutes

Large
Minutes

SMEs
Large
SMEs
Large

A.3.3 - Options #3 #4 & #5
The proposed Options #3, #4 and #5 for the review of the WTD are not applicable to the Italian
case, since Italy does not allow the opt-out from art. 6 of the WTD establishing the working time
limit of 48 hours per week on average. As laid down in D.lgs 66/2003, the only possible derogation
to this limit relates to workers “whose working time cannot be predetermined or measured due to
the specific features of the activities performed, or can be determined by the worker itself.” This
includes inter alia managers and other employees with autonomous decision making power, familyrun business workers, liturgical workers of churches and religious communities, and workers with
home-based or tele-work employment relations. A recent communication of the Ministry of Labour
specified that such derogation also applies to all instances where highly specialised workers are
essential to the execution of fundamental tasks (e.g. to ensure business continuity) which by
definition cannot be planned and quantified.
The above derogation is allowed to the extent that the rules on safety and health at work are
respected. The Law does not establish specific conditions or limits to the application of the
derogation, but the safety and health legislation imposes that the employer is responsible for
monitoring the health and safety of workers and for taking the actions necessary for their safeguard.
A special case is represented by managerial staff in the healthcare sector, for whom the law has
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established that detailed, specific conditions for the safeguard of health and safety can be laid down
in the sector’s collective agreement (d.l. 112/2008).

A.3.4 - Option #6
Since Italy has not adopted the opt-out, Option #6 is also irrelevant in terms of administrative costs
/ burdens. A possible reporting to the EC would simply consist of a short statement confirming the
non use of the opt-out in the country, whose costs can be considered negligible.
However, in the event Option #6 would be extended to all instances where the 48 hour limit was
surpassed, such as in the case of managerial staff, etc., the competent national authority anticipates
a significant increase in costs. The bulk of the burden would fall on the labour inspectorates
responsible for the monitoring and collection of data. The extra burden required by this exercise
was estimated at some 15-20% of the current expenditure for inspection activities, or on the order of
magnitude of around €1.0 million.
Additionally, an increase in administrative burden is anticipated for enterprises to keep records of
the working hours of managerial staff. Precise figures are difficult to estimate but according to some
competent authorities the overall impact would amount to no less than a 5% increase of work for an
average administrative staff.
Finally, required reporting to the Commission would entail two months staff effort by a senior
official of the Ministry (about €25,000) and a non-quantifiable time effort for consultation of and
discussion with social partners and other stakeholders.

A.3.5 - Option #7
The Italian system tacitly allows a worker to cumulate multiple part-time employment relations
with one or more employers but the total working hours must comply with the 48 hours weekly
limit stipulated by D.lgs 66/2003. On the one hand, the employer needs to ensure that this limit is
respected, since the law establishes that he/she “must take all measures necessary to safeguard the
health, dignity, safety, freedom, and the psycho-physic integrity of the worker,” while on the other
hand the communication 8/2005 of the Ministry of Labour has stipulated that it is the responsibility
of the employee to inform the employer of the number of hours that he/she is working other jobs
and to provide all other relevant information.
In practice, cases of multiple contracts with the same employer are reportedly very rare and the
legal framework already imposes that the limit of 48 hours per week on average is measured perworker and not per-contract. In this sense Option #7 is not applicable to the case of Italy.

Appendix I - List of Interviewees
#
1
2

Name

Position

Mr Pier Paolo
REDAELLI

President

Mr Alberto
CALESINI

Managing Director

Organisation
Professional Order of
Labour Consultants
(Bologna Province)
CALESINI CELSO SNC

Type

Place

Date &
Time

Professional
s

Bologna

29/09/11
H 15:30

SME Manufacturi

Ozzano
dell’Emilia

05/10/11
H 11:00
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Mr. Wainer
STAGNINI

HR Director

COOP Nord Est

Ms Manuela
GROSSI
Ms Simona
VENTURI
Mr. Mario
MORGESE

HR administration
manager
Administration
manager
HR Director

Poliambulatorio Hercolani
Ducati Motors S.p.a.

Miss. Monica
SCHIANCHI
Mr. Marco
MANETTI
Ms Rosanna
MARGIOTTA

Director of HR office

AUSL Modena

Managing Director

Mr Lorenzo
FANTINI

Director

Ms Valeria
BELLOMIA,

Director

Libreria Antiquaria
Gonnelli
Ministry of Labour and
Social Affairs; DG
Industrial Relations
- Division II, International
Affairs
Ministry of Labour and
Social Affairs; DG
Industrial Relations
- Division II, Health and
Safety at Work
Ministry of Labour and
Social Affairs; DG
Industrial Relations
- Division V, Employment
contract law
Ministry of Labour and
Social Affairs; DG
Inspection Activity
CGIL

ng
Large Retail

(BO)
Reggio
Emilia

SME Healthcare
Large Manufacturi
ng
Large
Healthcare
SME - retail

Bologna

10/10/11
H 17:00

3

4
5
6
7

Director

8

9

10

11

12

Senior Official
Ms Claudia
SAMPERI
Ms Marina
STRANGIO
Mr Nicola
NICOLOSI

National Secretary

Ms Giulia
BARBUCCI

Responsible for EU
policy (representative
at ETUC)
Director – Labour
Law department

Mr Massimo
MARCHETTI
13

14

Senior Official

Ms Stefania
ROSSI
Mr Uliano
STENDARDI

Senior Officer –
Responsible for EU
social policies
Co-ordinator
contractual policies –
industry and crafts

Bologna

Modena
Firenze

17/10/11
H 14:30
18/10/11
H 12:00
20/10/11
H 10:00
21/10/11
H 14:30
24/10/11
H 11:30

Public
Authorities

Roma

Public
Authorities

Roma

24/10/11
H 11:30

Public
Authorities

Roma

24/10/11
H 11:30

Labour
Inspectorate

Roma

24/10/11
H 11:30

Trade Union

Roma

24/10/11
H 17:00

Confindustria

Employers’
Organisation

Roma

26/10/11
H 10:30

CISL

Trade Union

Roma
(phone
interview)

31/10/11
H 15:00
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A.4 – NETHERLANDS
A.4.1 - Introduction
The Working Hours Act stipulates how many hours per day and per week an employee may work
and when he/she is entitled to have a break or rest period. The regulations have been established in
order to protect worker’s health, safety and well-being, but also to enable her/him to combine work
with private life and family responsibilities. The regulations apply for employees aged eighteen and
older. Separate regulations exist for children under 16 and young people aged 16 and 17. There are
also a few special regulations regarding women who are pregnant or have recently given birth.
The Working Hours Decree (abbreviated ATB in Dutch) contains exceptions and additions to the
Working Hours Act. Apart from general exceptions, there are also additional specific regulations
for healthcare, mining and a number of other sectors. These sectors are therefore subject both to the
general rules of the Working Hours Act and Working Hours Decree and the separate sector
regulations.
Some regulations included in the Working Hours Act and many of the general and sector
regulations included in the Working Hours Decree can only be applied through inclusion in a
‘collective arrangement,’ i.e., after consensus has been reached in collective (mutual) consultation
between representatives of employers and employees.
A collective arrangement may be a CAO (collective labour agreement) or the regulations on the
legal status of public servants, but it may also be a written agreement between the employer and the
co-determination body (the workers council or employee representation).
An employee may not work more than 12 hours per shift. The maximum number of working hours
per week is set at 60. An employee may not work the maximum number of hours every week. Over
a longer period, the regulations include the following restrictions:
• Per week during a 4-week period: on average 55 hours per week during a period of 4 weeks;
deviating agreements on this can be made in a collective arrangement (CAO for example), but an
employee may never work more than 60 hours per week and 12 hours per shift;
• Per week during a 16-week period: on average 48 hours per week during a 16-week period. The
employee and employer may make agreements on the exact number of hours the employee works
per day and per week, but an employee may never work more than 60 hours per week and 12
hours per shift;
After a working day, an employee must have 11 consecutive hours of non-working time. This rest
period may be shortened to 8 hours once in a 7-day period if the nature of work or business
circumstances require it.
• In case of a 5-day workweek, an employee must have 36 consecutive hours of non-work time at
the end of the work week.
• A longer workweek is also possible, provided the employee has at least 72 consecutive hours of
non-work time in a period of 14 days. This period may be split into two periods of at least 32
hours each.
• If an employee works for more than 5½ hours, he/she is entitled to a break of at least 30 minutes.
This may be split into two breaks of 15-minutes;
• If an employee works for more than 10 hours, he/she must have a break of at least 45 minutes.
This may be split into several breaks of at least 15 minutes.
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A collective arrangement (CAO for example) may include agreements on a fewer number of breaks.
But if the employee works for more than 5½ hours, he/she is entitled to a break of at least 15
minutes.

A.4.2 - Option #1
The obligation stemming from option 1 is much the same as an existing obligation in the Dutch
legal system. This obligation is formulated in article 4.2.1 of the Working hours act: The employer
who makes (new) plans regarding working and rest hours for their employees for the next period,
has to communicate the work schedules in time to their employees. This article refers to collective
changes as well as individual changes.28 ‘In time’ is defined as at least 28 days before the schedule
becomes operational, unless another time period is included in a collective agreement.
The way communication of substantial changes in the pattern of work has to take place is not
determined by law. However, according to interviewees, it is done in written form or by e-mail in
most cases.
Interviewees also indicate that the situation differs between large companies and SMEs. In large
companies, the workers council (representative of the employees) is often involved in substantial
changes in working patterns involving larger numbers of employees (not individual cases). It is
normal practice that employees are informed of these changes via e-mail.
For most small companies, the obligation is hypothetical. More than 99% of SMEs have less than
100 employees and half of them have no employees at all. So the average SME has only a few
employees. If a substantial change takes place, some of these small enterprises communicate this
verbally and others in written form. This depends very much on the culture of the small company.
The time between communication and the actual implementation of the change is on average shorter
in SMEs than in large enterprises. However, the 28 day notice period established by law applies to
all firms. In SMEs, substantial changes in work pattern are primarily organised in a more informal
way. The employer often works together with the employees and he/she is also the person
communicating about these issues to the employees. The enterprises are too small to have a special
human resource (HR) officer or department organising this in a formal manner. The HR
departments of large enterprises follow the rules determined by law or collective agreement.
The conclusion of interviewees is that the introduction of Option 1 would not have many
consequences for the administrative burden of employers in large companies. Employers are
already aware of the importance of good communication in such cases, which is stressed by the
existence of article 4.2.1 of the Working time law. For them this obligation will largely be seen as
business as usual since the administrative activities related to the existing obligation are largely the
same as those proposed in Option 1. In health care, the persons responsible for the preparation of
work schedules periodically send new working schedules to the employees. In the healthcare sector
changes in an employees’ schedule are more often communicated verbally than in other sectors.
Additional information regarding administrative activities to be carried out:

28

Wijziging van de Areidstijdenwet in verband met vereenvoudiging van die wet (Memorie van Toelichting), Tweede
Kamer, 2005-2006, 30 532, nr. 3.
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• Around 70% of large enterprises have to carry out an extra activity which consists of preparing
documents on the planned changes to be discussed with the Workers Council. This is estimated
to take 20 minutes (10 for the manager and 10 for the clerical staff).
• Around 90% of SMEs inform workers orally about substantial changes regarding working time.
It is estimated that this takes 5 minutes.
• According to one healthcare organization, 100% of substantial working hour changes are
communicated orally. This is not fully included as an ‘average situation.’
Table A.18 – Estimated values of key variables related to Option#1
Variable

Unit

Type

Value29

In a year, share of employees over
the total requested to change
working time / pattern.
Percentage of companies that
already inform workers in writing
of substantial changes to working
time / patterns.
Time effort required to perform
AA 1.1 – To prepare and submit a
written request.

% of workers over the total
(calculated as those having a
subordinated work contract)
% of company over the total
(calculated as those having at
least one employee)

SMEs
Large

8.6%
10%

SMEs
Large

10%
80%

Minutes

SMEs

Senior Officials: 5 min
Clerical staff: 10 min
Senior Officials: 15 min
Clerical staff: 0 min

Large

A.4.3 - Option #2
The obligation of option 2 is also the same as an existing obligation in the Dutch legal system. This
is formulated in article 4.1.1 of the Working hours act: The employer has to implement his/her
policy related to working times and breaks as well as possible and as far as reasonably can be
expected, the employer must take into account the personal circumstances of the employee.
However, the way in which the employees’ request needs to be treated by the employer is not
described.
In retail and manufacturing, employees do not often request a change to their working hours and
patterns (estimation: about 1%30). For most enterprises, the obligation is viewed as hypothetical,
particularly for the small ones. However, that does not mean that enterprises do not handle these
cases with care. For example, this is the case concerning the first administrative activity ‘to assess
the feasibility of the requested change,’ which typically takes some time because the prevailing
attitude is that the employee deserves a reasoned answer. Yet in most cases (in SMEs), this answer
is not communicated in written form, unlike in larger enterprises.
In the health sector where people typically work in shifts, this situation occurs more often. It is
normal practice to discuss substantial changes in the pattern of work first in a team with colleagues.
The next step is to discuss the request and the possible solutions with the manager. Many requests
are not answered in a written way but are typically communicated verbally instead. Of course, this
depends on the complexity of the request.
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The percentages in this table are based on estimates from experts of the FNV trade union and Disabled Care
Association, interviews with the enterprises active in retail, manufacturing and healthcare (see list of interviews) and
our own expertise at EIM. The times in this table are based on estimates of interviews with enterprises active in retail,
manufacturing and healthcare (see list of interviews) and our own expertise at EIM. The other persons interviewed were
not in a position to provide estimates and/or indicated that they rely on estimates from EIM.
30
Based on interviews in retail and manufacturing and our own expertise at EIM. The other persons interviewed were
not in a position to provide estimates and/or indicated that they rely on the estimates of EIM.
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Additional information regarding the administrative activities to be carried out:
At present, the administrative activity ‘to hold a meeting with employees to discuss possible
solutions’ never seems to take place. If this does occur it is estimated to take about 20 minutes.
Table A.19 – Estimated values of key variables related to Option#2
Variable

Unit

Type

Value31

In a year, share of employees over the
total that would submit a request to
change of working time / pattern.
Percentage of companies that already
provide a reasoned, written response to
workers requesting a change of working
time / patterns.
Time effort required to perform AA 2.1
- To assess the feasibility of the
requested change (e.g. by collecting and
reviewing work planning data and the
like).
Time effort required to perform AA 2.2
- To prepare a reasoned answer (written
form – incl. emails, etc.).

% of workers over the total
(calculated as those having a
subordinated work contract)
% of company over the total
(calculated as those having at
least one employee)

SMEs
Large

5.5%
6.2%

SMEs
Large

5%
70%

Minutes

SMEs

Senior Officials: 0 min
Clerical staff: 20 min
Senior Officials: 5 min
Clerical staff: 15 min

Time effort required to perform AA 2.3
- To hold meeting with employees to
discuss possible solutions.

Minutes

Large

Minutes

SMEs
Large
SMEs
Large

Senior Officials: 10 min
Clerical staff: 0 min
Senior Officials: 15 min
Clerical staff: 0 min
Senior Officials: 20 min
Clerical staff: 0 min
Senior Officials: 40 min
Clerical staff: 0 min

A.4.4 - General Information about the Opt-out
The European Court of Justice passed judgement on the ‘Jaeger-arrest’ on the 9th of September,
200332 in relation to aspects of the organisation of working hours and breaks. The Court pronounced
that on-site standby duty must be considered working time. This case has had great consequences
for the organisations working with on-side standby duties. For some sectors and professions this
case caused difficulties because working hours can easily exceed 48 hours.
As a result of this verdict, various Member States including the Netherlands introduced use of the
'opt-out' article in special rules. The possibility to use the opt-out is regulated in articles 4.8.2 and
3.31 of the Working Time Decree (Arbeidstijdenbesluit (ATB)):
• The employee and employer may decide together to make use of the ‘customisation construction’
or opt-out and can agree on an arrangement to work up to 60 hours per week. If an employee
agrees, he/she must comply with the agreement in writing.
• The written consent is valid for a period of 26 weeks and is subsequently tacitly renewed for the
same period, unless the employee explicitly states that he/she does not want to continue the
agreement.
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The percentages in this table are based on estimates from experts of the FNV trade union and Disabled Care
Association, interviews with the enterprises active in retail, manufacturing and healthcare (see list of interviews) and
our own expertise at EIM. The times in this table are based on estimates of interviews with enterprises active in retail,
manufacturing and healthcare (see list of interviews) and our own expertise at EIM. The other persons interviewed were
not in a position to provide estimates and/or indicated that they rely on estimates from EIM.
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• The employer must also keep record of all employees who agree to use the ‘opt-out.’33
However, the opt-out can only be used in combination with on-site standby duty or on-site on-call
work. This should not be confused with standby duty which allows an employer to call on an
employee to come to work, even if an employee is not at the workplace. In the case of standby duty,
the time during which the employee can be called does not count as working time. This is the
primary distinction with on-site standby duty.
The on-site standby duty. During on-site standby duty, an employee must remain at the work
place, so work may start immediately after a call. This is only permitted if the type of work
necessitates this and the work cannot reasonably be organised in another way (for example in
healthcare or in the fire brigade). Moreover, working on-site standby shifts must be agreed upon by
collective arrangement. The following regulations apply for working on-site standby shifts:
• There must be a period of at least 11 hours before and after an on-site standby shift during which
the employee is not working. This rest time may be shortened to 10 hours once per week and to 8
hours once per week if the nature of work or business circumstances necessitate this and if this is
collectively agreed upon. Therefore the shorter rest periods may not follow each other and must
be spread over the week.
• A shortened rest time between two shifts must be compensated for in the following rest period.
After such a shortened period, the next rest period must be extended by the number of hours by
which the previous one was shortened.
• In every consecutive period of 7 times 24 hours, the rest time must amount to a minimum of 90
hours. This rest time must at least contain one uninterrupted rest period of at least 24 hours, as
well as four uninterrupted rest periods of at least 11 hours, one uninterrupted rest period of at
least 10 hours, and one uninterrupted rest period of at least 8 hours, where uninterrupted rest
periods may follow one after the other.
• An on-site standby shift may not last more than 24 hours, including hours of waiting or sleeping.
• An employee may work an on-site standby shift no more than 52 times in 26 weeks.
• All hours during an on-site standby shift – any hours of scheduled work, the work resulting from
calls and the hours of mandatory on-site presence – count as working time.
• An employee may work at most on average 48 hours per week in a 26-week period.
Possibility to use the opt-out. Regulation on the use of the opt-out during on-site standby duties
can only be set by collective agreement or in agreement with the workers council.34
The healthcare sector consists of different sub-sectors which have their own collective agreements.
For each sub-sector below is a description of whether the opt-out is used or not and if used, under
what circumstances:
• General hospitals: ‘The opt-out rule is not applicable according to the collective labour
agreement;’35
• Academic hospitals: ‘The academic medical hospitals will not make use of the possibility to optout as mentioned in the new Working Hours Decree, that came into effect on June 2006;’36
• Mental health sector: ‘the maximum working hours a week is 48 hours (by working on 24-hour
on-site standby duty at night the use of the opt-out is 60 hours on average a week (by written
consent);37
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Article 3.3.1 and 4.8.2 Working Time Degree
The Working Hours Act, information for employers and employees, Dutch Ministry of social affairs, 2010
35
Collective agreements hospitals 2009-2011 (CAO Ziekenhuizen 2009-2011)
36
Collective agreement academic hospitals ’08-’11, appendix M (CAO UMC ’08-’11).
34
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• Sector with disabled persons: ‘On average 48 hours a week for individual employees – but with
employee individual consent the possibility to opt-out extends the working time to 56 hours, in
connection with on-site standby duties.38
Hospitals in the Netherlands cannot use the opt-out because it is officially excluded by collective
agreement. In collective agreements special working time arrangements are made to avoid using the
‘opt-out.’ In hospitals, for example, the solution was to include consignation services. This is a
period between two successive services or during a break, in which the employee is exclusively
obliged to be reachable in case of unforeseen circumstances. In case of a call the employee must
carry out the agreed labour as soon as possible.39
Practice in the Netherlands. The ‘opt-out’ can be applied in the mental health sector and the
disabled care sector: in mental health, only for 24 hours services and in disabled care only for onsite standby duties. The size of these sectors and the number of employees are as follows:40
• Mental health:
- institutions: 290
- employees: 88,100
• Disabled care:
- institutions: 455
- employees: 152,200
Regarding the use of the opt-out in the mental health sector and the disabled care sector, the
following conclusions can be drawn from interviews and desk research:
• In these two sectors the ‘opt-out’ is seldom used. The primary reasons for this are that a lot of
part-timers work in these sectors and never reach the maximum of 48 hours a week or more. The
number of hours for a full-time labour contract in these sectors is 36 hours per week. This means
there are 12 hours of overtime before the opt-out needs to be used.
• In the specific case of on-site 24-hour standby duties the ‘opt-out’ can be applied. The number of
organisations and employees that utilize the ‘opt-out’ is unknown. Interviewees indicate that
organisations to which this applies are often not aware of the obligations related to the opt-out
which include; to have the written consent of the employee and to keep a record of the working
times of the employee. Since this involves extra time and costs, the organisations prefer to apply
an informal way of applying the opt-out. Employers are often not familiar with the term ‘opt–
out’ and therefore in a limited number of cases it is possible that the concept of opt-out will be
used for a short period.
It seems that the opt-out is seldom used in these sectors41 that it does not lead to complaints from
employers or employees. Social partners interviewed and labour inspection did not receive
complaints or other signals.
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Collective agreement mental health sector 2009-2011, appendix A (CAO GGZ, 2009-2011).
Collective agreement disabled sector 2009-2011, appendix 2 (CAO gehandicaptenzorg).
39
The same goes for the ambulance and fire brigade where the parties involved are satisfied with the new working time
arrangements.
40
Statistics Netherlands (CBS), The Hague/Heerlen 31-10-2011
41
Based on interviews with sector associations and interviews with HRM officers in the mental health and disabled
care sector.
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A.4.5 - Option #5
In the assessment of administrative activities compliance with the law is assumed, 1% is retained as
the percentage of opted-out employees, even though an informal way of implementing the opt-out is
used.
Table A.20 – Estimated values of key variables related to Option#5
Variable

Unit

Type

Value42

Percentage of opted-out workers in the
healthcare sector, over the total
[Only CZ, PL, DE, NL].
Percentage of companies possibly using
the opt-out.

% of workers over the total of the
sector (calculated as those having a
subordinated work contract)
% of companies over the total
(calculated as those having at least
one employee)
% of workers over the total of those
who have opted-out

All

0% - 11%

All

0% - 11%

SMEs
Large

5%43
5%

% of workers over the total of those
who have opted-out
Minutes

SMEs
Large
SMEs

5%44
5%
Senior Officials: 30 min
Clerical staff: 0 min
Senior Officials: 35 min
Clerical staff: 0 min

Percentage of workers that receive
information on their rights according to
Art. 22.1 of the WTD, before they
provide consent to opt-out.
Percentage of opted-out workers that
have provided written consent to opt-out.
Time effort required to perform AA 5.1 To prepare an informational note to be
included in the opt-out agreement about
the rights of ‘opted-out’ workers as per
art. 22.1 of the WTD.
Time effort required to perform AA 5.2 To gather and archive opt-out
agreements signed by workers.

Large

Minutes

SMEs
Large

Senior Officials: 5 min
Clerical staff: 0 min
Senior Officials: 7 min
Clerical staff: 0 min

A.4.6 - Option #4
Interviewees indicated that only experienced employees work on-site standby duties, considering
the responsibility they have during the 24-hour shifts. Handling this responsibility also means that
employees should be experienced with how the organisation works, and are thus seldom asked to
opt-out before signing a labour contract, during their probationary period, or within one month after
the conclusion of an employment contract. Instead, the opt-out becomes relevant at a later stage
(after employees have gained more responsibility and experience). Therefore it is expected that
option 4 will have little effect on the number of employees that use the opt-out. However, according
to the disabled care association expert, it is possible that a new employee at the beginning of his/her
new job might express the wish to work more than 48 hours a week due to previous experience with
his/her former employer for example. The employer can therefore agree with such an employee’s
wish, although he/she will not likely use the opt-out as a condition for fulfilling the vacancy. Thus
the introduction of option 4 will not likely have any effect on ‘the expected variation of ‘opted-out’
employees.’
42

The percentages are based on several interviews with organisations active in the mental health and disabled care
sector, FNV Trade Union, Disabled care organisation, the Labour Inspectorate and the expertise of EIM. The minutes
are based on interviews in the healthcare sector with organisations working with on-site standby duty and the expertise
of EIM.
43
Based on estimates of the representative of the Disabled Care organisation and expertise of EIM. The other
persons interviewed were not in a position to provide estimates and/or indicated that they rely on the estimates of EIM.
44
Based on estimates of the representative of the Disabled Care organisation. The other persons interviewed were
not in a position to provide estimates and/or indicated that they rely on the estimates of EIM
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Table A.21 – Estimated values of key variables related to Option#4
Variable

Unit

Type

Value45

Percentage of workers currently working more
than 48 hours/week on average that have ‘optedout’ prior to the employment contract, during a
probationary period, or within one month after the
conclusion of the contract.
Expected variation in the number of ‘opted-out’
workers if it is no longer possible to opt-out’ prior
to the employment contract, during a probationary
period, or within one month after the conclusion
of the contract.

% of workers over the total of those
who have opted-out

SMEs
Large

5%
5%

Variation in % from the current
situation (e.g. for an expected
reduction by one third of the no. of
opt-out workers indicate “-33%” )

SMEs
Large

<1%
<1%

A.4.7 - Option #3
The labour inspectorate takes action during an inspection in case they notice the real number of
hours worked is higher than the legal limit. However, the labour inspectorate does not perform extra
monitoring of on-site standby duties and the use of the opt-out.
During an inspection of the Labour Inspectorate on working time, the records containing the real
hours worked are checked. This is the working time and rest time registration which must be stored
for 52 weeks (art. 3.2.1 ATB). If the Labour Inspectorate receives no complaints from employees
about their working time, there is no reason to perform a check. The Labour Inspectorate considers
on-site standby duty as working time, even if sectors by collective labour agreement agreed to pay
only half of the normal rate for on-site standby duty.
Various methods are used to register hours and employers are obliged to register them, but there is
no legal obligation defining the way in which the working hours of employees must be registered.
In SMEs it is typically done by hand and in large enterprises in excel or another digital manner. All
registrations should be arranged in such a way that they may be checked by the Labour inspectorate
at any time. In the case of ‘opt-out’ employees working hours must also be registered.
Table A.22 – Estimated values of key variables related to Option#3
Variable

Unit

Type

Value46

Share of employers keeping records of the
weekly working hours of opted-out
workers.
Time effort required to perform AA 3.1 –
To become familiar with the obligation of
recording hours and design an internal
procedure to comply with it.
Time effort required to perform AA 3.2 –

% of companies over the total
of those which use opt-out
workers
Minutes

SMEs
Large

100%
100%

SMEs

Senior Officials: 35 min
Clerical staff: 0 min
Senior Officials: 45 min
Clerical staff: 0 min
Senior Officials: 60 min

Large
Minutes

SMEs

45

The percentages in this table are based on estimates of experts from the Disabled Care Association and the
Labour Inspectorate, interviews in the healthcare sector with organisations working with on-site standby duty, and the
expertise of EIM. The other persons interviewed were not in a position to provide estimates and/or indicated that they
rely on the estimates of EIM
46
Percentages are based on estimates of representatives of the disabled care association, two enterprises active in
healthcare and the expertise of EIM. The minutes in this table are based on several interviews in the healthcare sector
with organisations working with on-site standby duty and the expertise of EIM. The other persons interviewed were not
in a position to provide estimates and/or indicated that they rely on the estimates of EIM.
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To train staff and workers on the above
procedure.

Large

Time effort required to perform AA 3.3 –
To check ‘time sheets’ (or similar) before
the recording of data.

Minutes

Time effort required to perform AA 3.4 –
To record working hours of ‘opted-out’
workers in a dedicated file, on a weekly
basis.

Minutes

SMEs
Large
SMEs
Large

Clerical staff: 0 min
Senior Officials: 20 min
Clerical staff: 0 min
Senior Officials: 5 min
Clerical staff: 0 min
Senior Officials: 7 min
Clerical staff: 0 min
Senior Officials: 5 min
Clerical staff: 0 min
Senior Officials: 7 min
Clerical staff: 0 min

A.4.8 - Option #6
The opt-out is not monitored at present by the Labour Inspectorate. The estimates are based on an
interview with an expert in the field of Working hours from the Ministry of Social Affairs. These
estimates are based on other reports in the field of health and safety and sent to the European
Commission by the government.
Table A.23 – Estimated values of key variables related to Option#6
Variable

Unit

Type

Value47

Time effort required to perform AA 6.1 – to design the
monitoring scheme on the use and impact of the ‘opt-out.’
Time effort required to perform AA 6.2 - To gather data
on the use and effects of the ‘opt-out’ (e.g. survey).

Minutes

N/A

Minutes

N/A

Senior Officials: 0 min
Clerical staff: 2400 min
Senior Officials: 0 min
Clerical staff: 960 min

Time effort required to perform AA 6.3 – To prepare a
written report for the EC.

Minutes

N/A

Senior Officials: 1,200 min
Clerical staff: 10,800 min

Time effort required to perform AA 6.4 – To verify the
report with hierarchy / other authorities.

Minutes

N/A

Senior Officials: 3,000 min
Clerical staff: 3,000 min

A.4.9 - Option #7
The Netherlands interviewees indicate that this option does not have added value. Employees
almost never have more than one employment contract with the same employer.48

Appendix I - List of Interviewees
#
1
2
3

Name

Position

Organisation

Type

Place

Date
Time

&

Mr. Sam
Groen
Mr. Huigen

Policy advisor
Working Hours
Director

FNV

Trade union

Amsterdam

27 October
18 October

Director

Manufacturing
SME
Retail SME

Amsterdam

Mr.
Huizinga

Van Baarsen
Montagebouw
Nedgame BV

Groningen

18 October

47

The minutes are based on an interview with the Ministry of Labour and Social Affairs.
This information is based on various interviews with the representatives of different sectors, the Labour Inspectorate
and representatives of the trade unions.
48
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4
5
6
7

Mr.
Hulleman
Mrs.
Hartman
Mrs. ‘t Hart
Mr. Smeets
Mr. Kramer

8

9
10

Chief officer HRM
HRM policy advisor

Vifloor NonWovens
Intergamma BV

Legal policy maker

VGN

Policy advisor
Quality and Labour
Coordinator of labour
circumstances

NVZ

Ijsselmuiden

20 October

Retail LSE

Leusden

20 October

Disabled Care
Association
Health care
(Hospitals)
Health Care
(academic
hospitals)
Government

Utrecht

11 October

Utrecht

6 October

Utrecht

6 October

The Hague

13 October

Mrs
VisscherKardijk
Mr. Heldens

Policy maker

Labour
Inspectorate

HRM advisor

Mutsaersstichting

Mental Health, LSE

Weert

25 October

Mr. Stoker

Policy maker

Government

The Hague

1 November

Mrs ten
Heuvel

HRM advisor

Ministry of Social
Affairs and
Employment
De Driestroom

Disabled Care, LSE

Elst

1 November

11
12

NFU

Manufacturing LSE
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A.5 – POLAND
A.5.1 - Option #1
According to the Labour Code,49 an employer has several obligations when changing the time or
pattern of work affecting working conditions, as described in the employment contract (e.g. Art. 29,
Art. 42 of the Labour Code). Changes to working conditions affecting the total number of hours
worked require written notification from the employer (Art. 29). Changes in working pattern that
are related to the modification of an employment contract require written termination of a current
contract’s conditions and the employee’s acceptance of new ones. An employer is obliged to keep
all written changes in working conditions in an employee’s file.50
According to Art. 42 §4 of the Labour Code, an employer has the right to request certain changes in
the character of work performed by an employee without need to alter the contract. This is possible
on the condition that such a change is justified by an employer’s needs, that the duration of the
change does not exceed three months of one calendar year, and that the change does not reduce the
salary of, and is in line with, the employee’s qualifications. This regulation introduces substantial
room for manoeuvre for employers to potentially modify the work pattern of employees.
With regard to certain categories of employees the freedom of an employer to modify their working
time and patterns is limited. For instance, pregnant women and persons taking care of children
under the age of four cannot be employed overtime, or they cannot be delegated to a different work
place without their agreement (Art. 178 Labour Code).
There is no specific law that defines how an employer must inform a worker about such changes
nor is there a rule defining when an employer should do so.
The opinions of various interviewees differ as to the common business practice used to
communicate changes in work pattern to employees. Interviewed experts and representatives of
employers expressed the view that enterprises, particularly large ones, tend to formalize all requests
concerning changes in working time / pattern and submit such requests in written form, even if not
required by law. They also typically keep written requests signed by workers in their corresponding
files. Such practice is considered motivated by a willingness to minimise any risk associated with
possible inspection (labour inspection or other). According to this view, companies also inform
workers well in advance about any planned changes, as early as practically feasible (from 14 days
to one month). In light of the above, this group of interviewees believes some 75%-85% of large
companies (without much sector variation) already comply with requirements that would be
introduced should Option #1 be implemented. On the other hand, SMEs are believed to be
significantly less compliant with Option #1 requirements.
In contrast with the view expressed above, opinions of trade unions and the results of interviews
with companies appear to indicate that the majority of work pattern changes are communicated to
49

Labour Code, The law of 26 June 1974, the consolidated version as of May 2011 available at
http://isap.sejm.gov.pl/DetailsServlet?id=WDU19740240141
50
Rozporządzenie Ministra Pracy i Polityki Socjalnej z dnia 28 maja 1996 r. w sprawie zakresu prowadzenia
przez pracodawców dokumentacji w sprawach związanych ze stosunkiem pracy oraz sposobu prowadzenia akt
osobowych pracownika [Trans: Regulation of the Ministry of Labour concerning recordkeeping and maintainence of
fact sheets ]
http://prawo.money.pl/akty-prawne/ujednolicone-akty-prawne/prawopracy/rozporzadzenie;ministra;pracy;i;polityki;socjalnej;z;dnia;28,1996,62,286,DU,346.html
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workers less formally and are seldom in writing. Communication of such changes can often be
provided quite late, from 14 days to only 1 day in advance.
We believe that the latter scenario may be closer to reality in the majority of companies, but it is
likely there is large heterogeneity between businesses. The general observation that a written form
is used more often in large companies, relative to SMEs is probably valid. On an additional note,
part of the apparent difference in opinions – especially with regard to the lead time of
communicating changes in work patterns – may stem from intra-company administration, where it
may be that while a document is prepared by the company well in advance, they are only delivered
to workers just before the implementation of a change.
Finally, one explanation of the previous puzzle may be related to the seemingly rare instances when
workers are asked to change their working time/pattern. Taken at face value, the interviews with
companies would suggest (if these are in fact representative of the whole economy) that only
around 0.02 % of all employees in SMEs and around 5% in large enterprises are asked to make such
a change at least once per year, which are much lower figures than those suggested by a
Eurofound51 survey (19% for large companies and 16% for SMEs). Experts have agreed that the
latter figures are plausible, indicating that about 20 % of workers are asked to change working time
/ pattern in large companies. Social partners declined to comment on the estimates, due to lack of
reliable information. We conclude that it is possible there is substantial heterogeneity between
companies and given the small number of interviews carried out as part of this study, the Eurofound
survey data on European Working Conditions may be a more reliable source of information..We are
unaware of the existence of any other data that could be used to provide alternative estimates of the
above issues.
The assumed business practice for proceeding with hypothetical obligations in Option #1 is
consistent with the Polish reality.
On the basis of interviews with companies, the time effort needed to prepare documents is estimated
at about 30 minutes for SMEs and 20 minutes for large companies. Experts and social partners
agree that these quantitative estimates of administrative burdens are plausible under Option #1,
though small sector variation is observed among SMEs. While in the healthcare sector, it is
assumed that around 1 hour would be needed for the preparation of a document, in other sectors the
median estimate was 10 minutes.
Some social partners indicated that Option #1 might lead to additional bureaucratic work, that it
might be time consuming for HR managers in some companies (for example in large firms
organising their workers in teams). Some stakeholders expressed the view that a hypothetical
implementation of Option #1 should leave some flexibility for employers’ as to when and how to
inform employees about such changes.
Table A.24 – Estimated values of key variables related to Option#1
Variable

Unit

Type

Value

In a year, share of employees over the total
requested to change working time / pattern.

% of workers over the total
(calculated as those having a
subordinated work contract)
% of company over the total
(calculated as those having at

SMEs
Large

17.5%
8.7%

SMEs
Large

30%
75%

Percentage of companies that already inform
workers in writing of substantial changes to

51

Fifth European Working Conditions survey – 2010, http://www.eurofound.europa.eu/surveys/ewcs/2010/index.htm
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working time / patterns.
Time effort required to perform AA 1.1 - To
prepare and submit a written request.

least one employee)
Minutes

SMEs
Large

Senior Officials: 0
Clerical staff: 10 min
Senior Officials: 5 min
Clerical staff: 10 min

A.5.2 - Option #2
The Labour Code provides a number of possibilities for a worker to request changes in working
hours and/or patterns depending on the private and/or professional situation. In some instances an
employer is obliged to agree.
The first group of possibilities is related to the family situation (Part 8 of the Labour Code). For
example, workers that have children under the age of four have a right to ask for additional leave.
Pregnant women have the right to ask an employer for an exemption from part of the working day
in case necessary medical examinations cannot be scheduled outside working hours. An employee
might resign from maternity (paternity) leave any time she/he prefers to. Women returning to work
after maternity leave have the possibility to ask for reduction of their working hours by one hour
every day and an employer has to agree. Breast-feeding women have the right to two half-hour
breaks during work that count as working hours.
The second group of possibilities is related to the professional situation of a worker. According to
Art. 103, an employee raising her professional qualifications has the right to training leave and can
also ask for exemption from all or part of the working day in order to join compulsory trainings or
sit exams. An employer cannot deny such requests provided she/he initially agreed that an
employee could participate in such training. An employee still retains the right to holiday leave and
full remuneration.
The third group of employee’s rights to request working pattern changes is related to personal
preferences. In this case an employer is not obliged to agree. There is also no legal requirement for
an employer to provide a written answer substantiating a refusal. Art. 142-144 of the Labour Code
gives employees a right to submit a written request for a range of changes in the pattern or working
hours. In particular she/he can ask for a shortening of the work week at the cost of working more
hours per day, or ask for working only during Friday-Sunday and during holidays.
There was a consensus among all interviewees that very few workers would likely submit a request
for change in working time/patterns. The approximate estimate ranges from 5% in SMEs, up to
10% in large companies. Despite the fact that workers already have extended rights to use (or at
least ask for) more elastic forms of employment, they rarely use this opportunity.
There are no databases recording the number of workers requesting changes in the working
time/pattern from employers.
According to experts and social partners, among the companies where workers do request changes
in work patterns, the percentage of companies that already provide a reasoned, written response is
higher in large enterprises (about 80%) and much lower in SMEs (25%). In large enterprises for
example, if a worker wants to change her/his working time/pattern she/he normally prepares a
written request. Then the document is transferred to a HR unit and an answer is provided in written
form as well. Usually there is no need for additional meetings and discussion. The written form is
less likely to be used however in SMEs.
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The business practise assumed in meeting potential obligations related to implementation of Option
#2 might be consistent with the Polish reality.
Employers’ representatives pointed out that Polish law does not leave huge flexibility for employer
decisions, at least for requests that are currently transferred to employers. Apparently, a majority of
these requests are related to existing workers’ rights and an employer is obliged by law to agree
(many requests relate to the rights of young mothers or parents with children).
On the basis of company interviews, the time effort needed to prepare documents is somewhat
lower for large companies than it is for SMEs and ranges from 10 minutes in large companies to 30
minutes in SMEs. Experts and social partners agree that the above quantitative estimates of
administrative burdens are plausible under Option #2. Again, small sector variation is observed for
healthcare SMEs which report longer time (around 1 hour) than in other sectors (median of 10
minutes).
Some interviewees were of the opinion that Option #2 might cause too much bureaucracy in
companies (especially large ones organising their workers in teams), creating a lot of documents
with little positive impact on the efficiency of work or employee/employer relations.
Social partners pointed out that workers’ rights for requesting changes in working time/pattern are
often misused (for example by women who are not breast-feeding any more, but pretend to do it in
order to diminish their working hours, and in other situations).
Table A.25 – Estimated values of key variables related to Option#2
Variable

Unit

Type

Value

In a year, share of employees over the
total that would submit a request to
change of working time / pattern.
Percentage of companies that already
provide a reasoned, written response to
workers requesting a change of working
time / patterns.52
Time effort required to perform AA 2.1 To assess the feasibility of the requested
change (e.g. by collecting and reviewing
work planning data and the like).
Time effort required to perform AA 2.2 To prepare a reasoned answer (written
form – incl. emails, etc.).

% of workers over the total
(calculated as those having a
subordinated work contract)
% of company over the total
(calculated as those having at
least one employee)

SMEs
Large

7.4%
9.6%

SMEs
Large

25%
80%

Minutes

SMEs

Time effort required to perform AA 2.3 To hold meeting with employees to
discuss possible solutions.

Minutes

Senior Officials: 0 min
Clerical staff: 10 min
Senior Officials: 5 min
Clerical staff: 8 min
Senior Officials: 0 min
Clerical staff: 10 min
Senior Officials: 0 min
Clerical staff: 15 min
Senior Officials: 0 min
Clerical staff: 8 min
Senior Officials: 8 min
Clerical staff: 0 min

Large
Minutes

SMEs
Large
SMEs
Large

A.5.3 - Option #5
The weekly working time limit in healthcare facilities is defined as 37 hours 55 minutes, calculated
as an average over a reference period (Art. 93, Law on Medical Activity).53 Important exceptions
52

This percentage is calculated on the companies that do actually receive requests for change from employees.
The Law on Medical Activity from 15 April 2011, available at:
http://isap.sejm.gov.pl/DetailsServlet?id=WDU19910910408
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include doctors in 24 hour healthcare facilities who may be obliged to serve on-call time at the
workplace, which may lead to exceeding the 37 hour, 55 minute limit. Other exceptions for
healthcare facility employees relate to administrative workers (on average 40 hours per week, or
radiologists, psychotherapists – 25 hours per week on average).
Only doctors and medical workers with a higher education degree employed in 24 hour healthcare
facilities have the possibility to “opt-out” from the provision limiting the working week to 48 hours
by signing and providing a hospital with their written consent.54 This is signed as a separate
document, after signing an employment contract in a healthcare facility, however an employee also
has the right to withdraw their consent to opt out. Such withdrawal must be provided in writing and
takes effect no earlier than a month after submission. Doctors may not be penalised for refusing to
opt-out from a 48 hour work limit.
There are no explicit limits to the hours which may be worked by opted-out workers, though a
doctor might include in the written consent the time limit he/she prefers to work.
There appears to be some inconsistency between different regulations and it is not entirely clear
whether employers are obliged to archive written proof of workers’ prior consent to opt-out and/or
to include information in the consent form about worker’s rights from a formal perspective.
However, it is common practice to keep the written consent on record, in order to have confirmation
of the worker’s agreement. There is no distinction between large companies and small healthcare
facilities in this respect, but in reality the issue is really only relevant for large establishments as
SMEs do not make use of the opt-out.
Based on opinions of social partners and experts we conclude that the large majority of all doctors
have signed an opt-out clause. Specifically we assume that around 80% of all doctors working in
the healthcare sector have signed the opt-out. The data on the number of doctors are available from
the Central Statistical Office.55 By dividing this number by the total employment we arrive at
estimating the rate of opted-out workers in Poland at some 2% of total employees in large
enterprises and at 0.75% of the total country employees.
Official statistical data on healthcare sector workers indicate that medical doctors account for
around 25% of all employees in the sector.56 Assuming that around 80% of doctors have signed an
opt out clause, this would indicate that around 20% of all healthcare sector workers have signed the
opt out. This figure is consistent with estimates provided during interviews with HR managers in
hospitals, who believed that around 20%-30% of all medical workers in the healthcare sector have
signed an opt-out clause.
Only 24-hour healthcare establishments are allowed to use the opt-out option. Consequently, the
percentage of companies possibly using the opt-out is calculated as a ratio of all hospitals to all
large companies in Poland in 2009.57 These estimates (18% over all large companies in the national
economy and 0% among SMEs) are much lower figures than those suggested by the EBTP survey58
(71% and 40%, correspondingly). Given several methodological drawbacks of the latter survey, and
clear legal constraints on the use of opt-out we believe that the percentage of hospitals over a total
number of companies in Poland is the best proxy measure available.
54

The Law on Medical Activity, Art. 96.
Central Statistical Office, 2010, “Podstawowe dane z zakresu ochrony zdrowia w 2009 r.” [Trans: “Basic Data on
Healthcare in 2009,” http://www.stat.gov.pl/cps/rde/xbcr/gus/PUBL_zos_podst_dane_z_zakr_ochr_zdr_w_2009.pdf
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Ibid.
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European Business Test Panel, 2010, “Reviewing the Working Time Directive (2003/88/EC).
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Based on interviews with social partners, we estimate that about 85% of employers keep written
proof of workers’ consent to “opt-out.”
There are no national rules that go beyond the WTD in the protection of workers. The minimum of
WTD is applied and several other issues, mentioned in section 8 of this country case study report,
are not defined. There are no special rules for provision of the information concerning the rights of
“opted-out workers.” The interviews with healthcare facilities’ HR units and social partners from
the healthcare sector suggest that the rights of workers according to Art. 22.1 of WTD are not
included in typical opt-out consent forms.
Table A.26 – Estimated values of key variables related to Option#5
Variable

Unit

Type

Value

Percentage of opted-out workers in the
healthcare sector, over the total
[Only CZ, PL, DE, NL].
Percentage of companies possibly using
the opt-out.

% of workers over the total of the
sector (calculated as those having a
subordinated work contract)
% of company over the total
(calculated as those having at least
one employee)
% of workers over the total of those
who have opted-out

All

10% - 30%

All

8% - 28%

ALL

50%

% of workers over the total of those
who have opted-out

ALL

100%

Minutes

SMEs

Senior Officials: 0 min
Clerical staff: 30 min
Senior Officials: 0 min
Clerical staff: 15 min

Percentage of workers that receive
information on their rights according to
Art. 22.1 of the WTD, before they
provide consent to opt-out.
Percentage of opted-out workers that
have provided written consent to opt-out.
Time effort required to perform AA 5.1 To prepare an informational note to be
included in the opt-out agreement about
the rights of ‘opted-out’ workers as per
art. 22.1 of the WTD.
Time effort required to perform AA 5.2 To gather and archive opt-out
agreements signed by workers.

Large

Minutes

SMEs
Large

Senior Officials: 0 min
Clerical staff: 65 min
Senior Officials: 0 min
Clerical staff: 10 min

A.5.4 - Option #4
The possibility to opt-out from the 48-hour weekly working time limit only applies to doctors and
other medical workers with a higher education degree employed in 24 hour healthcare facilities
(Art. 96 [1], Law of Medical Activity).59
Polish regulations (Art. 96 [4], Law of Medical Activity) reiterate the no discrimination principle of
WTD Art 22.1 in case doctors refuse to opt-out. However, there are no regulations defining when a
worker can be asked to opt-out. The opt-out is signed as a separate document, which implies that
this normally happens after a worker is employed. But in the opinion of healthcare labour unions,
the majority of young doctors that begin their work in hospitals are asked to sign an “opt-out”
immediately after signing an employment contract, and it seems this practice is more common in
small towns than in large agglomerations.

59

The Law on Medical Activity from 15 April 2011, available at:
http://isap.sejm.gov.pl/DetailsServlet?id=WDU19910910408
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In the opinion of healthcare HR managers, the percentage of workers currently working more than
48 hours/week who have “opted-out” prior to the employment contract, during a probationary
period, or within one month after the conclusion of the contract is relatively small and ranges from
0% to 1%. However, an alternative approach to such estimations may be provided using figures
supplied by the Center of Medical Examination.60 According to these figures, in the last 3 years
around 12,500 people passed the relevant exams and became young doctors. It is then assumed that
a certain proportion of them (proxied by the ratio of doctors employed in the healthcare sector in
Poland to the total number of people having the right to pursue a medical profession) have since
started work. Then, in line with the gathered opinions of social partners, we assume that the large
majority of all doctors start their specialization work in hospitals and sign the opt-out clause
immediately after signing an employment contract. This procedure produces an estimate of about
9% of all employed doctors who may have signed an opt-out prior to the employment contract,
during a probationary period, or within one month after the conclusion of the contract. This seems
to be a reasonable estimate, particularly because it closely corresponds with the opinion of social
partners in the healthcare sector, who estimated this ratio at about 7%.
Interviews in hospitals with HR managers suggest that the percentage of newly employed doctors is
relatively small over total employment. Hence, by taking a short-term perspective, the
implementation of Option #4 would not affect the number of “opted-out” workers. This indeed
seems plausible, hence we report 0% effect in the short term. The longer term effects could also be
minimal due to circumstances described in the next paragraph.
All social partners consulted with shared a similar assessment of the potential economic and social
impacts of Option #4. They acknowledged its theoretical focus on protecting workers’ rights, but
pointed out that a way around the limitations Option #4 would likely introduce, could easily be
found. For example, shortages of medical staff (mainly doctors) to serve in existing 24-hour
healthcare facilities might force hospitals to employ doctors on a temporary civil service contract
basis (particularly in small towns with an insufficient number of doctors and/or healthcare
establishments situated far from one another).
Table A.27 – Estimated values of key variables related to Option#4
Variable

Unit

Type

Value

Percentage of workers currently working more
than 48 hours/week on average that have ‘optedout’ prior to the employment contract, during a
probationary period, or within one month after the
conclusion of the contract.
Expected variation in the number of ‘opted-out’
workers if it is no longer possible to opt-out’ prior
to the employment contract, during a probationary
period, or within one month after the conclusion
of the contract.

% of workers over the total of those
who have opted-out

All

9%

Variation in % from the current
situation (e.g. for an expected
reduction by one third of the no. of
opt-out workers indicate “-33%” )

All

<1%

A.5.5 - Option #3
According to Art. 96 (3) of the Law of Medical Activity, employers are obliged to maintain and
store up-to-date records of the time worked by all employees who opted-out from the 48-hour limit.
The records are placed at the disposal of the competent authorities, which may, for reasons
connected with the safety and/or health of workers, conduct inspections. The general rules
60
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applicable to all employers (not only the healthcare sector) also force them to keep records of time
worked, though they do not define its specific format.61 The decision of how to keep employee
records of working time is thus left to individual employers and it is assumed that each record will
be correct if, and only if, it includes information about all working hours, holidays, family or
medical leaves and extra hours.
All details about working time records are described in the Administrative regulation on the
personnel files of workers.62 Employers are obliged to keep a separate file for each worker and
include and keep all documentation relevant to working time and conditions, such as:
•
•
•
•
•
•
•
•
•

all contracts, conditions of work, employee’s responsibilities and notice of termination from
work;
the time record card for each employee, where information about each working day is
included (which contains information about work on Sundays and public holidays, nightwork, overtime, days off from work, shifts, vacations and other absences from work);
a worker’s written confirmation about health and safety training;
written agreement for extra maternity leave, extra holiday;
all documents related to a change of working hours;
statements concerning an employee’s termination of contract or changes of contract
conditions in a different mode;
all periodic medical examinations;
personal card of remunerations and other benefits related to work;
written requests from worker about changes in working hours and contract conditions.

During interviews, HR managers stated that their procedural practice is in line with the
requirements described above and the share of employers currently keeping records of all working
hours of opted-out workers is estimated at close to 100%.
The business practice of calculating working hours (in general) is in accordance with the law in the
majority of companies (more in large companies than in SMEs). Usually each worker has to sign a
list every day he comes to work, along with a record of the hours worked. At the end of the month,
an HR unit collects the lists and calculates hours worked, salaries, extra days free, etc. Based on this
information the list of remunerations is created and salaries are paid.
Having electronic HR management information systems is more common in large companies and is
less common in SMEs. The 24-hour healthcare facilities that employ opt-out workers already
comply with the requirement described under Option #3.
Table A.28 – Estimated values of key variables related to Option#3
Variable

Unit

Type

Value

Share of employers keeping records of the
weekly working hours of opted-out workers.

% of companies over the
total of those which use
opt-out workers

SMEs
Large

NA
100%
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Labour Code, art. 149-150 http://www.pip.gov.pl/html/pl/html/k0000000.htm
Rozporządzenie Ministra Pracy i Polityki Socjalnej z dnia 28 maja 1996 r. w sprawie zakresu prowadzenia przez
pracodawców dokumentacji w sprawach związanych ze stosunkiem pracy oraz sposobu prowadzenia akt osobowych
pracownika [Trans: Regulation of the Ministry of Labour on maintenance of personnel records by employers]
http://prawo.money.pl/akty-prawne/ujednolicone-akty-prawne/prawopracy/rozporzadzenie;ministra;pracy;i;polityki;socjalnej;z;dnia;28,1996,62,286,DU,346.html
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Time effort required to perform AA 3.1 – To
become familiar with the obligation of
recording hours and design an internal
procedure to comply with it.
Time effort required to perform AA 3.2 – To
train staff and workers on the above
procedure.

Minutes

Time effort required to perform AA 3.3 – To
check ‘time sheets’ (or similar) before the
recording of data.

Minutes

Time effort required to perform AA 3.4 – To
record working hours of ‘opted-out’ workers
in a dedicated file, on a weekly basis.

Minutes

SMEs
Large

Minutes

SMEs
Large
SMEs
Large
SMEs
Large

Senior Officials: 0 min
Clerical staff: 240 min
Senior Officials: 0 min
Clerical staff: 10 min
Senior Officials: 0 min
Clerical staff: 480 min
Senior Officials: 0 min
Clerical staff: 20 min
Senior Officials: 0 min
Clerical staff: 30 min
Senior Officials: 0 min
Clerical staff: 15 min
Senior Officials: 0 min
Clerical staff: 45 min
Senior Officials: 0 min
Clerical staff: 10 min

A.5.6 - Option #6
The Ministry of Labour and Social Affairs (MLSA) is the Polish Authority responsible for
implementation, monitoring and reportage to the EC on a majority of EU Directives in the field of
worker health and safety, including the WTD. According to the Directive (Art. 24), the MLSA is
obliged to report on the progress made on the implementation of the WTD every five years. Up to
this point, Poland has prepared such information one time.
The administrative process put in place by Polish authorities, in order to respond to the WTD
reporting obligations to the EC, was rather complex and required the involvement of several public
institutions. In the first part of the report, the MLSA presented its own position concerning the
adaptation of the Labour Code to the WTD. Second, the MSLA contacted all public authorities for
whom the WTD may be of interest, particularly those institutions having their own regulations
concerning the recording of working time limits (Prime Minister’s Office, Ministry of Internal
Affairs, Ministry of Economy, Ministry of Health). Problems and some inconsistencies with the
implementation were consulted on with social partners who were asked to provide remarks and
suggestions. Based on the feedback obtained from all authorities, the MLSA prepared the report on
the implementation of the WTD. The report included information from different sectors important
for the implementation of the WTD, including the working time of doctors, limits to weekly
working time in all sectors, rest periods, etc.
The MLSA is also responsible for the reporting envisioned by several other EU directives in the
field of worker health and safety. However, there have been no reports under other directives
recently and there is no reference process for comparison; consequently it is not possible to provide
any estimates of the effects of the ‘optimization” of reporting obligations introduced by Directive
2007/30/EC.
To “opt-out” from the working hour limit of 48-hours per week is possible in Poland only in 24hour healthcare establishments. Currently, there are no plans to modify the rules applicable to the
possibility of utilizing the opt-out.
The use of the opt-out and the possible effect on workers’ health and safety is directly monitored by
the National Labour Inspectorate. According to Art. 1 of the Law of the National Labour
Inspectorate,63 this institution is a national body delegated to control labour code compliance,
63
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particularly the compliance of health and safety conditions of all workers at the workplace.
Consequently, this applies to monitoring the health and safety of workers who signed the opt-out,
although there is no national regulation that would explicitly require such monitoring.
According to Art. 96(3) of the Law of Medical Activity,64 employers are obliged to maintain and
store up-to-date records of the time worked by all workers who opted out from the 48-hour limit.
The records are placed at the disposal of the competent authorities, which may, for reasons
connected with the safety and/or health of workers, conduct inspections.
The National Labour Inspectorate organizes planned, cyclical inspections to oversee working time,
organisation and working conditions in the healthcare sector in particular, including institutions that
make use of the opt-out. It reports to the parliament at least once a year and sends the inspection
results to the Ministry of Health on an annual basis, although this is not regulated by law.
It proved very difficult for consulted authorities to provide an accurate description of the system
that would need to be put in place to respond to the obligation imposed by Option #6. The
prevailing view was that the general monitoring scheme has already been created and would require
only minor modification. As mentioned above, healthcare facilities are already obliged by law to
provide all information to the National Labour Inspectorate on its request, which then provides
relevant authorities with all necessary results.
Based on interviews with relevant authorities, it is concluded that the business practice assumed is
consistent with the legal practices of Polish authorities. However, providing quantitative estimates
of the time effort required to perform particular activities was very difficult for consulted
authorities, as different activities fall under the responsibility of different institutions. Still, all
gathered views and opinions make it possible to construct the estimates reported in the table below.
Taking the opinions expressed by social partners and competent authorities into account, it is
concluded that the most labour-intensive part of the whole procedure would be the design of a
monitoring scheme on the use and impact of the “opt-out.” On the other hand, this cost would only
apply once and would require the conceptual work of an expert (or a small team of experts)
delegated specifically for this purpose. Then several meetings with national representatives, social
partners and other stakeholders would be needed in order to agree on the details of the procedure
and research tools. It is estimated that the time needed for such work would not be less than around
30 man-days. Clearly, the time-effort needed would largely depend on the level of complexity of
the planned compilation and on the extent of information that would be necessary.
As for the system of data collection itself, two potentially feasible scenarios are considered. In the
first system, an external company would be contracted to collect the information from hospitals
based on an agreed template. Market research suggests an approximate cost of one round of data
collection (full sample) to be about PLN 35,000 (approximately €8000). The second system,
operated by the governmental institution itself (e.g. Ministry of Health or Ministry of Labour and
Social Affairs), would rely on a simple on-line template that hospitals would be obliged to use to
upload required data. A similar monitoring scheme is already used by the Central Statistical Office
for collecting information from enterprises.

from 13 April 2007] http://www.pip.gov.pl/html/pl/html/00000001.htm
64
Ustawa z dnia 15 kwietnia 2011 r. o działalności leczniczej, [Trans: The law on Medical Activity from 15 April
2011],
http://lex.pl/serwis/du/2011/0654.htm
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The statistical or research department of a responsible institution should be in charge of preparing
and analysing the data. Based on collected opinions, it is estimated that around 30 man-days would
be needed to prepare the data and report and based on discussion with national authorities, it is
assumed preparing a written report (containing data analysis, etc.) for the EC would take an
additional 30 man-days or so. Verification of report findings with hierarchy/other authorities would
also take some time. Making reasonable assumptions on the number of institutions that need to be
consulted the estimated workload is around 15 man-days.
Table A.29 – Estimated values of key variables related to Option#6
Variable

Unit

Type

Value

Time effort required to perform AA 6.1
– to design the monitoring scheme on
the use and impact of the ‘opt-out.’

Minutes per annum

All

Time effort required to perform AA 6.2
- To gather data on the use and effects
of the ‘opt-out’ (e.g. survey).

Minutes per annum

N/A

Time effort required to perform AA 6.3
– To prepare a written report for the
EC.

Minutes per annum

N/A

Time effort required to perform AA 6.4
– To verify the report with hierarchy /
other authorities.

Minutes per annum

N/A

Senior Officials:
10,800 min
Clerical staff: 10,800
min
30 man-days of a
ministry expert.
Alternatively – around
PLN 35,000
outsourcing cost
Senior Officials:
10,800 min
Clerical staff: 10,800
min
Senior Officials: 5,400
min
Clerical staff: 5,400
min

A.5.7 - Option #7
The question of having concurrent employment contracts with one employer is not directly
regulated by the labour code in Poland; instead such a possibility is mainly the consequence of the
interpretation of present law.65 The law states that it is permissible to have concurrent contracts with
the same employer only when the responsibilities of a worker specified under each contract are
different.66 There is no working time limit per employee, so theoretically it is possible that a worker
can have two permanent full-time contracts. However, the interpretation of the law does not permit
working more than 13 hours per day for one employer (due to obligations of the provision of
minimum daily and weekly rest periods).
The rationale behind signing concurrent employment contracts, from the point of view of
employers, is to avoid the necessity of paying workers for extra hours and to avoid the limitations
imposed by the 48-hour limit. From the point of view of employees, it is to have the possibility of
working more. This is particularly important for the professions subjected to stricter working time
limitations (for example radiologists or psychotherapists in the healthcare sector).
In Poland permanent contracts are regulated by the labour code, whereas civil service contracts are
regulated by civil law. Consequently, in the case of civil service contracts there is no need to record
65

Wyrok Sądu NajwyŜszego z dnia 13 marca 1997 (I PKN 43/97, OSNP 1997/24/494) [Trans: Verdict of the Supreme
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working hours. Total working time is recorded and monitored by public authorities only when
taking into account concurrent permanent contracts. Consequently, Option #7 would most likely not
cover civil service contracts. According to the labour code, working hour records are calculated by
contract, not by person and in practice calculations are carried out in this way.
However, according to respondents, use of concurrent permanent contracts with the same employer
is not common practice. The share of employees with concurrent employment contracts is estimated
at about 1-2% of workers in large companies and close to 0% in SMEs. There was general
agreement among consulted experts, social partners and authorities that, in most cases, workers with
concurrent employment contracts do not work beyond the 48-hour average weekly limits fixed by
the Directive for the same employer. This is mainly due to the fact of intensified controls by
relevant national authorities focusing on such cases.
It is more common that a worker will have a concurrent permanent contract and civil service
contract with the same employer, though no estimates are available indicating the magnitude of this
phenomenon. Given the above considerations, it is not surprising that consulted social partners were
generally sceptical that Option #7, if introduced, would reduce breaches to working time limits and
that it would increase reliable recording of the number of hours worked or ensure health and safety
conditions of workers.
Interviews with enterprises indicated that the time effort needed to implement the requirements of
Option #7 differ somewhat between sectors as well as between companies (SMEs vs. large
companies). While the time required to perform administrative activities is quite short for SMEs in
the production and retail sectors (10-30 minutes per activity, on average), it becomes much longer
in large companies and SMEs in the healthcare sector (up to 1 day for some activities).
Several firms, particularly large ones, argue that calculating working hours ‘per-worker” not “percontract” would cause a lot of administrative, and practical problems (e.g. necessary modifications
of software used) with little or no benefits.
Table A.30 – Estimated values of key variables related to Option#7
Variable

Unit

Type

Value

Share of employees with concurrent
employment contracts with the same
employer (in %).
Time effort required to perform AA
7.1 - To become familiar with the
obligation and design an internal
procedure to comply with it.
Time effort required to perform AA
7.2 - To record the total working
hours of workers with concurrent
contracts.

% of workers over the total
(calculated as those having a
subordinated work contract)
Minutes

SMEs
Large

0.01% - 0.1%
1% - 2%

SMEs

Senior Officials: 0 min
Clerical staff: 143 min
Senior Officials: 480 min
Clerical staff: 480 min
Senior Officials: 0 min
Clerical staff: 20 min
Senior Officials: 0 min
Clerical staff: 20 min

Large
Minutes

SMEs
Large

A.5.8 - Other Issues Pertaining to the WTD implementation and the Opt-Out Clause
Below are some general observations on the implementation of the WTD discussed by a majority of
respondents, which do not fall under a single specific option discussed above.
Interviewees drew attention to the level of some common minimum rules included in the Directive
concerning working time limitations. When discussing Option #7 for example, several social
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partners and government institutions have agreed that it would be good if the working time and rest
period limits were set “per-worker” with the same employer. There is also a consensus among
interviewees that EU working time rules should not apply to the calculation of working hours with
other employers. Too large a limitation on the flexibility of working hours might lead to numerous
(un)voluntary shifts of workers into civil service contracts, where controlling employees’ rights and
conditions of work is very limited, even impossible.
Many respondents state that changing or extending the reference period of calculating the average
working time (from the current 4 months) might allow greater flexibility in applying working time
limits.
When discussing working time limits in Option #3 and Option #7, the problem of civil service
contracts has been underlined several times by a majority of respondents. It is common practice in
all sectors, but particularly in the 24-hour healthcare establishments, to substitute permanent
contracts with civil service contracts. It is also common practice that workers have one permanent
contract and another civil service contract with the same employer. This is more common in small
towns than it is in larger agglomerations, due to the weaker negotiating power of workers outside
large cities.67
Moreover, in sectors where there is a need to work very long hours, particularly in the healthcare
sector, establishments often create external companies/foundations with which employees can have
civil service contracts, allowing them to provide the same work in the same workplace as they do
under their permanent contract.
This practice described by interviewees is actually contrary to the Labour Code and suggests some
gaps in compliance and national authority controls. Art. 22 of the Labour Code states that it is
forbidden to substitute a permanent contract with a civil service contract in situations where the
type, time and form of work suggests that a permanent contract could have been signed.
Consequently, social partners and government institutions were skeptical whether the
implementation of some options (especially Option #3 and Option #7) would ensure the health and
safety objectives of the WTD.
When discussing the “opt-out” clause, social partners drew attention to numerous controversies
concerning the timing of compensatory daily rest and to aspects of the protective conditions of the
opt-out, which are not yet clear. For example, there is no precise definition of the maximum hours a
worker might provide under the “opt-out” clause. It is currently calculated by subtracting the
minimum required time for breaks from work from the total hours during one week. The result
ranges from 68 to 78 hours per week depending on the interpretation of the law.68 There is also no
clear definition of on-call time at the workplace in national law, the maximum time a worker might
serve on a continuous basis, and no clarification as to whether this working time should be
calculated as normal working time or extra working time. Consequently, there are opinions that oncall time at the workplace should last a maximum of 13 hours, though in practice, it can occur for
up to 48-hours.69
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[trans:
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Appendix I - List of Interviewees
#
1
2
3
4
5
6

Name
Mr Waldemar
SLAWINSKI
Mr Paweł
MIESZKOWSKI
Ms Helena
JURCZYK
Ms Jolanta
PONIATOWSKA
Iwona Pachnowska

Position

Organisation

Type

Place

HR manager

“Lafarge”

Expert

Warsaw

Owner

“Progress”

SME Retail

Warsaw

HR Manager

HR worker

Bielanski Hospital

LargeHealthcare
SME Manufacturing
LargeHealthcare
Large-Retail

Warsaw

Main Accountancy

Hospital of Jesus
Child
“Łuksza”

Warsaw
Warsaw

HR manager

Polfa Warszawa

7

Mr Dariusz
BIAŁEK
Ms Małgorzata

HR manager

SMEHealthcare

Warsaw

8

Ms. Dorota RUSAK

HR Manager

Ms LITWIN

Main Accountancy

10

Ms Agnieszka
PADUCH
Ms Monika
ZAKRZEWSKA

HR Worker

SMEHealthcare
LargeManufacturing
LargeHealthcare
Cross-sectoral
employers’
organisation

Warsaw

9

12

Mr Czesław MIS

Healthcare
trade union

Warsaw

27.10.2011
H 11:00

13

Mr Janusz
ŁAZOWSKI

Member of
National Trade
Union of Doctors,
specialists in WTD
Expert in working
time directive

Care and
treatment
facilities
Specialized
healthcare facility
“Polterex –
Polskie Drewno”
Hospital
“Karowa”
Polish
Confederation of
Private
EmployersLewiatan
National Trade
Union of Doctors

Cross-sectoral
trade Union

Warsaw

27.10.2011
H 18:00

14

Mr Robert LISICKI

Expert in working
time directive

MS Authority

Warsaw

28.10.2011
H 11:00

15

Mr Jakub BYDŁOŃ

MS Authority

Warsaw

08.11.2011
H: 12:00

16

Ms Małgorzata
STASZEWSKA

Director of the
Department of
Social dialog
Specialist in
Department of
Law

Independent and
Self-Governing
Trade Union
“Solidarność”
Ministry of
Labour and Social
Affairs
Ministry of
Health
National
Inspectorate of
Labour

National
Inspectorate of
Labour

Warsaw

Provided in
written form
on 4.11.2011

17

Ms BoŜena
WĄCHAŁA

Main Accountancy

SMEHealthcare

Warsaw

03.11.2011
H 12:30

18

Jarosław ROSŁON

President of the
Federation

Specialized
healthcare facility
of Technical
Academy of
Army
Polish Federation
of Hospitals in
mazowieckie
voivodoship

Healthcare
employers’
organisation

Warsaw

08.11.2011
H 9:00

11

Expert in working
directive, HR
Manager

Warsaw

Date &
Time
10.10.2011,
H: 18
10.10.2011
H 16:30
11.10.2011
H 14:00
13.10.2011
H 15:00
14.10.2011
H 13:00
14.10.2011
H 14:30
19.10.2011
H: 13

Warsaw
Warsaw
Warsaw

19.10.2011
H:16
20.10.2011
H 11:00
25.10.2011
H 13:30
26.10.2011
H 9:30

http://www.gazetalekarska.pl/xml/nil/gazeta/numery/n2007/n200712
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•

European Business Test Panel, Reviewing the Working Time directive (2003/88/EC),
http://ec.europa.eu/yourvoice/ebtp/consultations/2010/working-time-directive/report_en.pdf

•

Gazeta lekarska” [trans: Medical magazine], December, 2007
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2011”]
http://www.stat.gov.pl/cps/rde/xbcr/gus/PUBL_pw_zatrudnienie_wynagrodzenia_Ipol_2011.pd
f

•

Central Statistical Office, 2010, “Podstawowe dane z zakresu ochrony zdrowia w 2009 r.”
[Trans:
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Data
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Healthcare
in
2009”,
http://www.stat.gov.pl/cps/rde/xbcr/gus/PUBL_zos_podst_dane_z_zakr_ochr_zdr_w_2009.pdf

•

OECD Studies on SMEs and Entrepreneurship. Poland 2010. Key issues and policies,
http://books.google.pl/books?id=P5JU1NzFEoC&pg=PA24&lpg=PA24&dq=average+employ,ment,+SME,+Poland&source=bl&ots=0NqV74Pb82
&sig=-MvLNoX3HDODjKXr7JXTv9x2ZhQ&hl=pl&ei=gb-1TrKQJIefQbovfiFBg&sa=X&oi=book_result&ct=result&resnum=1&ved=0CCQQ6AEwAA#v=onepage&q&f=false

•

Rozporządzenie Ministra Pracy i Polityki Socjalnej z dnia 28 maja 1996 r. w sprawie zakresu
prowadzenia przez pracodawców dokumentacji w sprawach związanych ze stosunkiem pracy
oraz sposobu prowadzenia akt osobowych pracownika [Trans: Regulation of the Ministry of
Labour on maintenance of personnel records by employers] http://prawo.money.pl/aktyprawne/ujednolicone-akty-prawne/prawopracy/rozporzadzenie;ministra;pracy;i;polityki;socjalnej;z;dnia;28,1996,62,286,DU,346.html

•

Ustawa z dnia 15 kwietnia 2011 r. o działalności leczniczej, [Trans: Law on Medical Activity
from 15 April 2011], http://lex.pl/serwis/du/2011/0654.htm

•

Ustawa z dnia 26 czerwca 1974 r., wersja ujednolicona Maj 2011 r., Kodeks Pracy [Trans:
Labour Code, The law of 26 June 1974, consolidated version as of May 2011]
http://isap.sejm.gov.pl/DetailsServlet?id=WDU19740240141

•

Ustawa z dnia 13 kwietnia 2007 r. o Państwowej Inspekcji Pracy [Trans: The law on National
Labour Inspectorate from 13 April 2007], http://www.pip.gov.pl/html/pl/html/00000001.htm
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•

Wyrok Sądu NajwyŜszego z dnia 13 marca 1997 (I PKN 43/97, OSNP 1997/24/494) [Trans:
Verdict of Supreme Court from 13 March 1997]

•

Wyrok Sądu NajwyŜszego z dnia 8 stycznia 1981 r. (II URN 186/80) [Trans: Verdict of the
Supreme Court from 8 January 1981]
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A.6 – SWEDEN
A.6.1 - Introduction
The large majority of the Swedish labor market, both the public and the private sector, is regulated
through collective agreements. As presented in the table below, almost 3.5 million employees (or
84% of all employees) are covered by a total of 670 collective agreements. If you add the
employees covered by a so called “tie agreement” (signed by an employee organization and an
employer who is not a member of an employer’s organization), around 90% of Swedish employees
are covered by some sort of collective agreement.
Table A.31 – Number of collective agreements and affected employees 2009
Total
Agreements
660
7

Employees
2.121.000
1.118.000

Private sector
Public sector
(municipal and county)
Public sector
3
240.000
(national)
Total
670
3.479.000
Source: Medlingsinstitutet (National Mediation Office)70

Laborers (workers)

Office workers (Services)

Agreements
235
1

Employees
1.159.000
552.000

Agreements
425
6

Employees
962.000
566.000

---

---

3

240.000

236

1.711.000

434

1.768.000

As a result, only a very small share of the Swedish labor market is regulated by specific national
legislation and individual agreements. Upon becoming an EU member in 1995, Sweden made a
“protocol note” to the membership agreement to the effect that directives concerning the
relationship between employees and employers can be implemented by the parties' collective
agreements. Swedish collective agreements are primarily regulated by the law on codetermination
in the workplace (Lagen om medbestämmande i arbetslivet 1976:80), but there is no specific
reference in this law to any issue related to working time.
Working time issues are almost exclusively dealt with by collective agreement. However,
conditions for an employee may not be worse than what is outlined by the EU WTD
(Arbetsmiljöverket 2011, p.31), particularly with regard to the 48-hour rule (see below). In fact, §3
(as per the 2005:165 update) of the Swedish working time law (Arbetstidslagen 1982:673) states
that “An agreement is invalid insofar as it entails less favorable conditions for the employees than
those prescribed by the Directive” (free translation). This “EU-block” is relevant for deviations in
terms of total working hours, daily rest periods, night work, weekly rest periods and breaks
(Arbetsmiljöverket 2011, p.13). Nevertheless, employers under collective agreements that do go
beyond the limits set by the EU WTD are only required to pay damages, not criminal sanctions
(penalties).
According to the National Mediation Office, it has mediated a total of 79 disputes/negotiations
(with regard to collective agreements) in the past five years (2006-2010). The most common issues
of dispute are related to wages. It is very rare for a dispute to result in a mediation process solely
because of a disagreement over working time. Usually, there are several issues “on the table” and it
can be difficult to discern the core problem at the heart of the dispute. Nevertheless, in the past five
years, only eight mediations (10% of total mediation or 1% of the total number of collective
agreements) have primarily been concerned with working time issues: 2 concerning cabin crew in
the civil aviation sector (working hours, scheduling, breaks and rest periods), 2 concerning pilots
70

An agency for central government activities in the mediation field.
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(scheduling of working hours), 1 concerning woodworkers (introduction of two shifts), 1
concerning physicians (on-call time following a judgment of the EU Court of Justice), 1 concerning
bank employees (scheduling of working hours as a result of extended opening hours), and 1
concerning transportation workers (trade union demanded a reduction in the use of split shifts).

A.6.2 - Option #1
§12 of the Swedish working time law (Arbetstidslagen 1982:673) states that “All employers who
hire workers for work other than on a temporary basis must provide workers with notice of changes
to the normal working time and on-call time at least two weeks in advance. Such notice could
however be given less than two weeks in advance, if the nature of activities or events that provide
cause for it are such that they could not have been foreseen” (free translation).
This paragraph concerns all employers; it does not distinguish between different types of employers
(private-public, small-large, sector, etc.).
Exceptions to the two-week rule can be made by way of collective agreement or through individual
requests for exemption (upon the approval of the Swedish Work Environment Authority). As far as
collective agreements are concerned, it appears they are commonly more stringent on the time
period employers have to give advance notice about changes to working time/pattern (commonly
one month). However, some collective agreements might only apply a one-week notice. With
regard to individual requests for exemption from the two-week rule, the Swedish Work
Environment Authority very rarely (basically never) receives such requests.71
The law does not require the request for change to be in writing; an oral communication is hence
valid as well. However, collective agreements might also include special provisions for how
requests for change should be communicated (in writing or orally). The general rule of thumb seems
to be that a request for change should be communicated in such a way that it be properly understood
by (and discussed and agreed upon with) the concerned worker/s. A meeting or oral communication
is hence often the first step in presenting requests for change of working time/pattern. Additionally,
even if written communication is not required, most interviewees believed that most (almost all)
large employers do make such requests in writing as well (by way of letter, e-mail, intranet, posted
schedule or protocol during meetings or during consultations with union representatives) since most
large companies already have an established channel/system for these sorts of communications
(paper trail is already in the structure; business-as-usual). The codetermination and negotiation
process is already so formalized in Sweden through collective agreements with many specific
requirements (determined by local and national unions) on how changes should be notified, it is
likely that almost all large companies already make requests in writing. Even if collective
agreements per se are no different in theory for larger or smaller firms (i.e., the same agreement
applies to both groups of companies), local solutions might in practice involve fewer written
obligations on the part of smaller companies. At present, many smaller companies are hence likely
to make such requests verbally.
In general, it seems uncommon for the working time to change. When it does change, however, the
changes are commonly regulated within the collective agreements; written traces of meetings
(verbal communications) are hence common.

71

Among the interviewed companies, the median period of advance notice was 28 days for SMEs and 14 days for large
companies.
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The Swedish Work Environment Authority has never received any official “complaints” with
regard to the specific form (verbal or written communication) of requests for change.
According to a 2006 assessment (SCM - “Regelräknaren”) by the Swedish Agency for Economic
and Regional Growth regarding collective (codetermination negotiations) changes of the regular
working time, the original (base line) administrative costs for private enterprises of the information
obligation following from §12 of the working time law amount to a total of SEK 10.5 million, or
around €1.1 million per year (= 229.153 private enterprises x 1.5 times per year x 6 minutes on each
occasion x SEK 306 per hour). Among interviewed companies, the majority suggested they rarely
made collective changes to the regular working time, while some requested such changes several
times per year. According to representatives from employers and employees organizations
participating in the assessment, it is reasonable to assume that the regular working hours, in
collective terms, change 1-2 times per year per company (even if for some companies, such as those
with more seasonal work, changes may be more frequent). Furthermore, the working time for
officials is considered to change less frequently than the working time for workers (laborers). At an
individual level, changes to working time are more frequent (for example for employees working
for staffing agencies, but also within manufacturing). For some of the interviewed companies, a
change in working time calls for negotiations according to the law on codetermination in the
workplace (see Introduction above). According to representatives from employers and employees
organizations participating in the assessment, most employers are in fact required to negotiate along
the provisions of this law when it comes to changes in regular working time. The interviewed
companies inform their employees of changes to regular working hours by way of new working
time schedules.72 These schedules are not something companies produce to satisfy any legal
requirement, but rather just to better serve their operations. How companies inform employees
about a new schedule (and thereby amending the regular working hours) depends; partly on how
many are subject to the requested change (one individual or a group of people). Some companies
inform their employees about new schedules during meetings, while others post them to a bulletin
board, and yet others send them directly to the concerned employees. Some companies combine the
approaches. The difference in approach to inform about changes to the regular working hours
makes it difficult to set a default time with regard to how long it takes for a normally efficient
business. Given this difficulty, a standard time of 6 minutes was used, being the equivalent of
putting up a notice/sign each time the regular working hour is modified, which on average is
expected to occur 1.5 times per year per company. All private enterprises (229.153) were included
in the calculation. Among the interviewed companies it is the unit manager or equivalent who
informs the employees about changes to the regular working time (hence the hourly rate of SEK
306).
This assessment was made with regard to private enterprises, but the same reasoning could also be
used for public enterprises. According to Statistics Sweden, there were a total of 263,652
enterprises with at least one employee in 2010. The administrative costs for all enterprises of the
information obligation following from §12 of the working time law (regarding collective changes of
the regular working time) would amount to a total of SEK 12.1 million, or around € 1.3 million per
year (= 263,652 enterprises x 1.5 times per year x 6 minutes on each occasion x SEK 306 per hour).

72

The time required to produce the schedule is not included in the calculation of the administrative costs connected to
since §12 only concerns the transfer of information to the employees.
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Table A.32 – Estimated values of key variables related to Option#1
Variable

Unit

Type

Value

In a year, share of employees over the total
requested to change working time / pattern.*

% of workers over the total
(calculated as those having a
subordinated work contract)
% of company over the total
(calculated as those having at
least one employee)
Minutes

SMEs
Large

12.1%
11.3%

SMEs
Large

70%
95%

Percentage of companies that already inform
workers in writing of substantial changes to
working time / patterns.**
Time effort required to perform AA 1.1 - To
prepare and submit a written request.***

SMEs

Senior Officials: 8 min
Clerical staff: 0 min
Large
Senior Officials: 13 min
Clerical staff: 5 min
*While some interviewees were not able to provide an estimate or give their opinion (they simply did not know, had no
idea), others said that the reference figures provided (15% and 12%) seemed reasonable in general terms. In the end, it
depends on the sector – one interviewee believed the percentage to be much higher where part-time employment is
more common (retail and commerce for example) since it is easier to ask for bigger changes for part-time employees (it
is easier / more flexible to move the part-time hours back and forth) and lower in those sectors/industries where
flexibility in terms of working time or pattern is not so necessary. Among enterprises interviewed, on median, 0% of
employees within SMEs and 33% of employees within large companies had been asked to change their working
time/pattern at least once in the past year (average values: 9% SMEs and 44% large companies).
**Of the interviewed enterprises, all but one already put all such requests for change in writing (either by letter/e-mail,
posted schedule, SMS or protocol of meetings during which requests for changes were presented and discussed).
***Average value of 1) median value for enterprises estimates, 2) employers organization estimate, 3) employees
organization estimate.

A.6.3 - Option #2
There are no concrete or general rules with regard to the right of employees to “freely” manage
their own time. There is hence no legal right to “flexitime” in Sweden, but it is commonly included
in collective agreements and widely applied for those jobs that do not require a fixed working time.
Apart from more regular “flexitime” arrangements (such as regulating your actual working time in
the office or away from the office), some employees now also have the opportunity beforehand to
log on to a computer-based system and fill in and plan their own working time/shifts within a given
framework of basic staffing needs and requirements over a certain period.
In general, Sweden has a very flexible approach/system with regard to working time and pattern.
The labor market model is based on dialogue and employees are generally allowed to balance life
and work through collective or individual agreements. According to a 2007 survey by the European
Foundation for the Improvement of Living and Working Conditions, 17-33% of Swedish companies
were ranked as having a high working time flexibility oriented towards the worker (p.32). Sweden,
together with Finland, “have the highest prevalence of worker-oriented flexibility compared with
other countries” (p.36).
Requests for change of working time (usually a reduction in working time or a change in working
pattern) are most often (almost always) based on a legal right. As there are 15-16 different statutory
forms of leave (parental leave, caring for sick child, caring for sick or dying relative, etc.) and
employers are obliged to comply, a request for change of working time/pattern typically results in a
dialogue over how best to accommodate the request. For example, a full-time employee (with an
average working week of 40 hours) and parent has the legal right to reduce his or her working time
down until an average of 30 hours per week (75%) until the youngest child has turned eight. When
such a request for reduction is made, the employer has to accept it, but can discuss and agree
together with the employee on how the reduction in working time should be implemented.
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There are no particular laws or regulations on a national level with regard to what obligations an
employer must comply with when responding to an employee’s request for change. However, some
collective agreements might include specifications in this regard.
However, since the codetermination and negotiation process is so developed in Sweden by way of
collective agreements and since requests are often based on a legal right, almost all companies
already comply with the process proposed in terms of assessing the feasibility of the requested
change (AA 2.1) and talking to (holding a meeting with) the employee to discuss possible solutions
(AA 2.3). With regard to whether or not companies provide a written response, some interviewees
expected that almost all large companies would already be compliant with this activity (AA 2.2).
However, since there is no obligation to provide a reasoned answer in writing, many smaller
companies are believed to do so only verbally (when assessing and discussing the feasibility
together with the concerned employee/s).
Finally, a decade-long debate over “the right to full-time” (concentrating on involuntary part-time
workers) seeks to legalize the right for a part-time worker to obtain a full-time position either after
three years of employment or at least by having priority once an employer is able to hire a full-time
person (also depending on the skills and the position required; i.e. it needs to be a fit between the
person and the position). According to a survey by the Confederation of Swedish Enterprise
(internal document), 86.1% of all those who worked full-time in 2003 also worked full-time in
2006. Overall, of those who worked part-time in 2003, 65.9% also worked part-time in 2006.
However, the figures vary quite substantially between the sectors: Healthcare 73.2%, Services
62.2%, Commerce 61.7%, Other services 59.4%, Other 57.9%, Transport 46.9% and Hotels and
restaurants 44.9%. Of those who worked full-time in 2003, 9.1% worked part-time in 2006 and of
those who worked part-time in 2003, 28.6% worked full-time in 2006. As a result, over the course
of three years, 9% of full-time workers reduced their working time (3% per year) and 29% of parttime workers increased their working time (10% per year). These changes in working time might,
however, not necessarily have been upon the request of the employees. Finally, of those who did
not work in 2003, 47.5% worked full-time and 17.0% worked part-time in 2006.
Table A.33 – Estimated values of key variables related to Option#2
Variable

Unit

Type

Value

In a year, share of employees over the total
that would submit a request to change of
working time / pattern.*
Percentage of companies that already
provide a reasoned, written response to
workers requesting a change of working
time / patterns.**
Time effort required to perform AA 2.1 To assess the feasibility of the requested
change (e.g. by collecting and reviewing
work planning data and the like).***
Time effort required to perform AA 2.2 To prepare a reasoned answer (written
form – incl. emails, etc.).***

% of workers over the total
(calculated as those having a
subordinated work contract)
% of companies over the total
(calculated as those having at
least one employee)

SMEs
Large

11.8%
4.1%

SMEs
Large

25%
95%

Minutes

SMEs

Senior Officials: 18 min
Clerical staff: 0 min
Large
Senior Officials: 30 min
Clerical staff: 0 min
Minutes
SMEs
Senior Officials: 10 min
Clerical staff: 0 min
Large
Senior Officials: 10 min
Clerical staff: 0 min
Time effort required to perform AA 2.3 Minutes
SMEs
Senior Officials: 18 min
To hold meeting with employees to discuss
Clerical staff: 0 min
possible solutions.***
Large
Senior Officials: 10 min
Clerical staff: 0 min
*None of the interviewees were able to even “guesstimate” an indicative share of employees having submitted requests
for a change of working time or pattern. A reference figure could possibly be retrieved by collecting statistics on
statutory leave (parental leave, etc.) from relevant national authorities. Given the current hard times, almost all requests
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for change of working time/pattern on part of employees can be assumed to be ones for which they have a legal right.
Other types of requests are most likely very few these days (people simply do not request a change unless they know
they are legally entitled to it). Requests that have been denied are as a consequence not many, so the number of
statutory changes could be indicative of how many changes have actually been requested. Retrieving this sort of data
did, however, prove to be very difficult (primarily because the information from the social security authority does not
make a distinction between for example parents on complete parental leave – ie., they do not work at all - and parents
who do work, but benefit from reduced number of working hours). Among the enterprises interviewed, on median, 3%
of employees within SMEs and 15% of employees within large companies had asked to change their working
time/pattern in the past year (average values: 34% SMEs and 15% large companies).
**Of the interviewed enterprises, while all have a dialogue/meeting with the employee/s in question to assess the
feasibility, provide a reasoned answer (orally) and discuss possible solutions, only two provide a reasoned answers also
in writing.
***Average value of 1) median value for enterprises estimates, 2) employers organization estimate, 3) employees
organization estimate.

A.6.4 - Option #6
In Sweden it is not possible to opt-out from the working time limit of an average of 48 hours per
week. No changes are foreseen as the general belief among interviewees is that, if opting-out would
be possible, it would be very hard to monitor and still be able to guarantee a certain level of
protection for opted-out workers.
§10b of the working time law (Arbetstidslag 1982:673) states that: “The total working time for each
seven-day period may be up to a maximum of 48 hours on average over a reference period not
exceeding four months” (free translation). It is not possible for employers and employees to waive
the 48-hour rule through individual agreements (Arbetsmiljöverket 2011, p.31). Individual
employers can apply for an extension of the reference period from the labor inspectorate, but it may
not exceed 12 months. However, the Swedish Work Environment Authority has only received two
to three such requests in the past eight years. Furthermore, according to §19 of the working time
law (Arbetstidslag 1982:673), any exemptions to the working time law granted to individual
employers (not covered by collective agreements) by the Swedish Work Environment Authority
should not mean less favorable conditions for the employees than those prescribed by the EU WTD.
Per §3, collective agreements might be exempt from §10b, but deviations “may not mean a longer
reference period than twelve months” (free translation). This rule applies even to those collective
agreements that include exceptions to the working time law as a whole (Arbetsmiljöverket 2011,
p.12). Furthermore, the 48-hour measurement as such cannot be “contracted out” by a collective
agreement (Arbetsmiljöverket 2011, p.31).
With regard to other sorts of exemptions, according to §2 of the working time law (Arbetstidslag
1982:673), the law is not applicable to:
•
•

Work carried out by workers in an executive/managerial function (or comparable position) or by
workers who, given their duties, are entrusted with the disposal/structuring of their own working
time.
Work carried out onboard ships since there are specific provisions for this category of ship
worker in the law on rest period for seamen (1998:958). Seamen (ship workers) are hence
exempt from the working time law and the monitoring authorities for this law (and these
workers) are the Swedish Transport Agency and, under certain circumstances, the Swedish
Coast Guard (and hence not the Swedish Work Environment Authority). Since §7b of this law
(2003:368 addition) states that “the working time for seamen shall not exceed 48 hours per
week on average over a reference period of twelve months” (free translation), the de facto
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•

exemption only refers to the reference period (12 months instead of four months). However, per
§3 (2011:729 addition), exceptions to the working time rule in §7b could be allowed through
collective agreements. However, the 48-hour measurement as such cannot be “contracted out”
by a collective agreement (Arbetsmiljöverket 2011, p.31).
Work covered by the law on working time for certain road transport tasks (2005:395). Road
transportation workers are hence exempt from the working time law and the monitoring
authority for this law (and these workers) is the Swedish Transport Agency (and hence not the
Swedish Work Environment Authority). However, §12 of this law states that “an employee's
total working hours shall not exceed 48 hours per week averaged over a reference period not
exceeding four months” (free translation), with the additional specification that no one work
week can exceed 60 hours. Per §2, exceptions to §12 can be made through collective agreement,
but only in terms of extending the reference period to a maximum of six months. The working
time law for certain road transport tasks is hence stricter than the general working time law
(Arbetstidslag 1982:673) since the reference period can only be extended up to six months.

Furthermore, as per §2 of the working time law (Arbetstidslag 1982:673), §10b along with the
paragraphs on the distribution of working time (daily rest periods, night time work and
uninterrupted rest) do not apply when the law on working time, etc. for flight personnel within civil
aviation (2005:426) is applicable. Per §4 of this law, the total annual working time can amount to a
maximum of 2.000 hours, which on average is less than 48 hours per week. The law on working
time, etc. for flight personnel within civil aviation is hence also stricter in its interpretation of the
average maximum working hours per week than the general working time law (Arbetstidslag
1982:673).
Finally, per §2 of the working time law (Arbetstidslag 1982:673), §10b along with the paragraphs
on the distribution of working time (daily rest periods, night time work and uninterrupted rest) “do
not apply within public services - such as defence, police and protection and relief services with
regard to work that is particular to these operations and that is of such a kind that conflict can not
be avoided with the European Parliament and Council Directive 2003/88/EC of 4 November 2003
concerning the distribution of the working time in some respects” (free translation; bold added).
According to the Swedish Work Environment Authority (Arbetsmiljöverket 2011, pp.9-10), the
work referred to are those operations within the public sector that are intended to ensure public
order and safety, which are essential for the proper functioning of society. The meaning of this
exemption is ultimately determined by the interpretations of the EU Court of Justice. The Court has
in practice emphasized that the exemption must be interpreted strictly (see for example the SIMAP
case C-303/98). With regard to “defence” and the “police”, the exemption does not strictly apply to
these areas of operation, since consideration should rather be given to the nature of the tasks and
work to be carried out. Police tasks can also be performed by authorities other than the police. For
example, the Swedish Coast Guard could in some respects carry out police duties. Other areas of
operation that could be covered by the exemption include, for example, the customs or prison
service transport.
Nevertheless, since these categories of public workers are covered by collective agreement (see
above) on either the national or local/county level, it seems that they can de facto not be exempt
from the 48-hour rule since the 48-hour measurement as such cannot be “contracted out” by
collective agreement (Arbetsmiljöverket 2011, p.31). A 2006 circular of the Swedish Association of
Local Authorities and Regions (public employer counterpart for local/county level collective
agreements) states that the provision for an average work week of a maximum 48 hours should be
applied as of 1 January, 2007. Furthermore, an annex on specific working time provisions for
workers within emergency services (attached to the 2011 general provisions for collective
agreements with the Swedish Association of Local Authorities and Regions) puts the average work
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week at 42 hours (as a weighted measure of working time and on-call time). The provisions on
overtime are, however, not clear (only specified in terms of compensation).
As a consequence, it is highly likely that the 8% of workers who stated that they work more than 48
hours per week on average in the Eurofund survey are either autonomous workers, workers in an
executive/managerial function (or comparable position), or who, given their duties, are entrusted
with the disposal/structuring of their own working time (who, per §2, are exempt from the working
time law).
According to Statistics Sweden, the average actual working time per week for all permanently
employed women and men between 16 and 64 years old amounted to 30.9 hours in 2010.
According to §19a of the working time law (Arbetstidslag 1982:673), the role of the
“skyddsombud” (protection officer) is to signal causes of concern with regard to extra overtime and
extra additional hours and, in case of such, call for the adoption of corrective measures on the part
of the employer. In case satisfactory action is not taken, the protection officer can ask for an
injunction or ban from the Swedish Work Environment Authority (but only when employers are not
covered by collective agreements). The role of the “skyddsombud,” to ask for an injunction
however, only concerns extra overtime and extra additional hours, not the 48-hour week as such.
The Swedish Work Environment Authority has the overall responsibility for monitoring compliance
with the working time law (§§20, 21 & 22). This right of supervision implies a right to request
information (such as logbooks on overtime, etc.) and/or a right to carry out an on-site inspection in
order to check the actual amount of hours worked. The right of supervision is, however, not valid
for collective agreements. The national authorities have very little insight into collective agreements
as the Swedish labor market model is based on dialogue between the two sides of the labor market
(the employers and the employees) and collective agreements are private contracts between these
two parties. With regard to a collective agreement, therefore, it is the parties themselves who need
to monitor compliance with the rules set out by the agreement.
In general, the Swedish Work Environment Authority does not believe the 48-hour rule per se to be
monitored to “such a great extent at all.” Current administrative costs are hence basically nil. The
work environment law (1977:1160) can, however, also be used for inspections of working time (as
it can be considered an organizational aspect and part of the general work environment). Unlike the
working time law, the work environment law also applies to all collective agreements.
Since Sweden is not an “opt-out” country, there is in practice no routine reporting to the European
Commission on any working time issue.73

A.6.5 - Option #7
Working hours are officially recorded on a “per employment contract” basis because it is simply
assumed that one employee has only one employment contract with the same employer. The
employment contract and the employee are hence considered as one (and the same) in the vast
majority of cases. In fact, the use of multiple employment contracts with the same employer appears
to be very rare in Sweden. The reason behind the use of concurrent employment contracts seems to
be that the employee in question is engaged in very different tasks within the same organization and
73

It was in fact not possible to identify the person in charge of the actual reporting for the WTD; even if it will
resumably be the person interviewed at the national authority.
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hence has one employment contract per task/assignment because they are so distinct from each
other (possibly also with different funding sources / budget lines). None of the interviewees knew of
any other reason (such as trying to circumvent the 48-hour rule; which in any case would be illegal)
for employees to have more than one employment contract with the same employer. Multiple
contracts appear to be used only within two areas:
•

•

Within local public administration at the municipal or county level (only larger public
companies). For example, at the municipal level, in order to be able to offer a full-time position
to a worker, he/she might be working part-time as a cook at a primary school in the morning and
part-time cleaning public offices in the afternoon (two tasks/assignment requiring two
contracts). At the county level (mainly hospitals), a worker might have one contract for
“normal” doctor work and one contract for his/her research work (commonly because these
tasks/assignments are funded by different sources / under different budget lines). Even within
hospitals however, the numbers of affected employees are very few (estimated at around 0.5%).
Within staffing agencies (Manpower, etc. – some of which might belong to the category of
SMEs) because employees could be assigned to different workplaces and as a result have one
employment contract per client. One interviewee estimated the number of affected employees to
be around 3% of all employees within this line of work.

The total amount of affected workers overall is thus very small (close to 0%). The interviewees also
estimated that the employers with employees with multiple contracts already record the total actual
working time per employee and not only per contract. Hospital structures (public, run by the
county) already have HRIS systems in place that automatically record the number of hours worked
(as well as rest periods, etc.) per employee. Employees with staffing agencies also record their own
working time with a client on an individual, “per employee” basis.
§5 (specifying a normal work week at a maximum of 40 hours) and §10b (specifying the total hours
worked per week over a period of four months to an average of maximum 48 hours) of the working
time law (Arbetstidslag 1982:673) do not make specific reference to the fact that these hours should
be counted per employee/worker. However, as of 1 August, 2011 (2011:740 update), “per
employee/worker” provisions have been added to the paragraphs on general and extra overtime (for
full-time employees/workers) as well as general and extra additional hours (for part-time
employees/workers), namely:
•
•
•
•

§8 now states that general overtime should not exceed 48 hours per employee over a period of
four weeks or 50 hours per calendar month (with a maximum of 200 per year);
§8a now states that extra overtime cannot exceed 150 hours per employee per calendar year and
together general and extra overtime cannot exceed 48 hours per employee over a period of four
weeks or 50 hours per calendar month;
§10 states that general additional hours cannot exceed 200 hours per employee per calendar
year; and
§10a states that extra additional hours cannot exceed 150 hours per employee per calendar year
and together general and extra additional hours cannot exceed 48 hours per employee over a
period of four weeks or 50 hours per calendar month.

Prior to the 1 August, 2011 update of the law (2011:740), individual employers/employees could
apply for exemptions from the working time law from the Swedish Work Environment Authority.
According to a 2009 inquiry by the Swedish Work Environment Authority into the working time
rules (the outcome of which led to a revision of the working time law; with the new provisions
entering into force on 1 August, 2011), the majority of such applications concerned extra overtime,
while a smaller part concerned night work and daily rest periods (only a few cases were related to
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weekly rest periods or total hours worked per week). Between 2005 and 2008 (4 years), the Swedish
Work Environment Authority received a total of 190 applications (≈48 per year) for exemptions
from the regulation on extra overtime. While 98 of these were rejected or written off (primarily
because the employers were actually not obliged to ask for an exemption in the first place; either
because they were covered by collective agreements or because they had simply misinterpreted the
law), the remaining 92 were admitted for examination. Of these 92 applications, 58 (or 63 %) were
approved. With so few applications (covering only 0,05% of those employers estimated to not be
covered by collective agreements), the Swedish Work Environment Authority assessed actual
compliance with the rule on applying for exemptions for extra overtime to be poor (i.e., the actual
need for exemptions for extra overtime is probably greater than indicated by the few actual
applications received). As a result, the law was changed (made clearer with the exemption
requirement regulated directly in the text of the law) and, as of August 1, 2011,
employers/employees can no longer apply for individual exemptions with regard to the regulations
on general and extra overtime and additional hours (also in order to alleviate the administrative
burden on the part of both the Swedish Work Environment Authority and the employers actually
following the law and applying for exemptions). The inquiry also stated that the change in the law
(including the addition of “per worker” provisions) could lead to a renegotiation of some collective
agreements (which could be costly) and that increased competencies of the “skyddsombud”
(protection officer - see above) could also have some cost effects (more training, etc.).
(Arbetsmiljöverket 2009, sections 5.4 and 6.1).
On-call time, per §6, has always been specified in “per employee/worker” terms; i.e. on-call time
cannot exceed 48 hours per employee over a period of four weeks or 50 hours per calendar month.
Collective agreements might include other regulations on (if and) how to record overtime,
additional hours and on-call time, but the 48-hour measurement as such cannot be “contracted out”
by a collective agreement (Arbetsmiljöverket 2011, p.31).
In order for the total amount of hours worked to be monitored, §11 of the working time law
(Arbetstidslag 1982:673) obliges employers to keep notes on on-call time, overtime and additional
hours. The same paragraph also states that regulations on how such notes should be kept are issued
by the Swedish Work Environment Authority. §1 of these regulations (AFS 1982:17) clearly states
that all notes on on-call time, overtime and additional hours should be recorded for every employee.
Actual working hours (at least those classified as on-call time, overtime and additional hours) have
hence, since 1982 (or at least since the 2000:766 update of the working time law), indirectly had to
be recorded by the same employer on a “per employee” and not on a “per contract” basis.
Nevertheless, in practice, one interviewee said that there is a lot of negligence with regard to
keeping records on overtime, etc.
According to a 2006 assessment (SCM - “Regelräknaren”) by the Swedish Agency for Economic
and Regional Growth, regarding the recording of working hours in private enterprises, the original
(base line) administrative costs of the information obligation following from §7 of the working time
law (concerning the calculation of overtime) amount to a total of SEK 1.2 billion, or around €128
million per year (= 2 million employees x 230 working days x 0.5 minutes per working day x SEK
306 per hour). All of the interviewed enterprises have some form of time reporting system through
which the employees record their working hours as they arrive and leave work. The calculation of
overtime is hence made by the employees themselves through the system by entering in certain
codes, etc. In order to ensure that the right codes are used, the recorded working hours are verified
by a unit operator, foreman or equivalent. Among interviewed companies, this check is also input
directly into the system. Some companies perform this verification every day, while others do it
every month (before the payroll). Furthermore, the verification process concerns not only overtime,
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but all working time (the verification of overtime can hence not be separated out). The interviewed
companies also believe that it does not take more time to certify working hours for people who
work overtime than for those who work normal hours. Based upon the interviews, the
certification/control of all working hours is set at 30 seconds per employee per day. According to
Statistics Sweden a total of 2,155,833 workers are employed in private companies. Of these
workers, some are, for various reasons, absent from work. For example, according to the social
insurance entity, around 200,000 workers are on parental leave each year. Based on the distribution
of services between the private and public sector, around 130,000 of the workers on parental leave
are expected to be within the private sector, and approximately half of these (around 65,000) are
absent from work for a whole year. According to Statistics Sweden, around 3.9% of private sector
employees (around 84,000) are on sick leave. It was not possible to properly estimate other forms of
absenteeism (care of relative, training, etc.) and some workers in an executive function are, per §2,
exempt from the working time law. On the whole, however, it is estimated that around 2 million
private sector employees are affected by the implications of §7 and they are expected to work 230
days per year.
This assessment was made with regard to private enterprises, but the same reasoning could be
applied also to public enterprises. According to Statistics Sweden, there were a total of 4,045,268
employees working for enterprises with at least one employee in 2010. From this overall figure
should be deducted around half of the 200,000 on parental leave (100,000) and around 4% on sick
leave (161,811). The administrative costs for all enterprises of the information obligation following
from §7 of the working time law (concerning the calculation of overtime) would amount to a total
of SEK 2.2 billion, or around € 241 million per year (= 3.7 million employees x 230 working days x
0.5 minutes per working day x SEK 306 per hour).
There is no obligation on any party to report the working hours, only to keep them on file for
presentation upon possible inspection.
Apart from the employees themselves (who can only view their own records), trade unions
(regardless of whether or not there is a collective agreement in place) also have the right to inspect
the records of on-call time, overtime and additional hours, both for those employees that they
represent and for those they do not represent.
There is no routine reporting or monitoring system of multiple contracts, except perhaps during
inspections by the protection officers / Swedish Work Environment Authority when an
accident/injury has happened and they might seek to investigate the actual total hours worked in
order to eliminate the possibility of a violation of the 48-hour rule being the cause of the
accident/injury.
If a collective agreement is exempt from the working time law as a whole, there is no obligation on
the part of the employer/s to keep a logbook of the overtime hours (unless the collective agreement
itself explicitly states this is the case). The same applies for a collective agreement that exempts
those areas of the law dealing with the length of working time, as is the case for industry officials
(Arbetsmiljöverket 2011, p.34).
Table A.34 – Estimated values of key variables related to Option#7
Variable

Unit

Type

Value

Share of employees with
concurrent employment contracts
with the same employer (in %).

% of workers over the total
(calculated as those having a
subordinated work contract)

SMEs
Large

0.01% - 0.1%
0.01% - 0.1%
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Time effort required to perform
Minutes
SMEs
Senior Officials: N/A
AA 7.1 - To become familiar with
Clerical staff: N/A
the obligation and design an
Large
Senior Officials: N/A
internal procedure to comply with
Clerical staff: N/A
it.*
Time effort required to perform
Minutes
SMEs
Senior Officials: 0 minutes
AA 7.2 - To record the total
Clerical staff: 12 minutes
working hours of workers with
Large
Senior Officials: 1 minute
concurrent contracts.**
Clerical staff: 1 minute
* Not applicable because only one of the interviewed companies has employees with more than one contract and this
company already records working hours on a “per employee” basis. For the other enterprises, employee and contract are
one and the same unit.
** Average value of 1) median value for enterprises estimates, 2) employers organization estimate, 3) employees
organization estimate. Reference values for how long it takes to record total working time per employee (also where
concurrent contracts are not used – only one of the interviewed enterprises has employees with concurrent contracts and
already automatically registers the total working time on a “per employee” basis).

Appendix I - List of Interviewees
#

Name

Position

Organisation
Faculty of Law,
University of Uppsala
Arbetsmiljöverket
(Swedish Work
Environment
Authority)
Arbetsmarknadsdepartementet (Labor
market ministry)

Type

Place

Date &
Time

Professional

Telephone
(Uppsala)

30/09/2011
H 11.25

Labor
Inspectorate

Telephone
(Stockholm)

3/10/2011
H 14.00

National
authority

Stockholm

12/10/2011
H 16.00

1

Mr. Mikael
HANSSON

Juris doctor (labor
law)

2

Ms. Maria
NYMAN

Lawyer

3

Ms. Charlotte
HAKELIUS

Desk officer (in
charge of WTD)

4

Ms. Eva NORD &
Ms. Reet KOTKAS

Personnel and
payroll assistant
& Administrator

Cederroth AB

Manufacturi
ng – large

Owner

TOWE Elektronik
AB

Manufacturi
ng - small

Payroll manager
&
HR assistant

Elgiganten AB

Retail - large

Kista
(Stockholm)

11/10/2011
H 14.00

5

6

Mr. Tomas
WENELL
Ms. Paulina
KOKKÍNOU &
Ms. Solveig
ALSTERBORG

Upplands
Väsby
(Stockholm)
Telephone
(Skövde)

13/10/2011
H 13.00
31/10/2011
H 13.20

7

Mr. Måns FALCK

Managing director

CW Kocksgatan AB
(Cajsa Warg)

Retail –
small

Stockholm

13/10/2011
H 8.30

8

Ms. Christine
SCHOU ENGIUS
& Ms. Marianne
ROLANDSEN

HR director &
Administrator

Södersjukhuset AB

Healthcare –
large

Stockholm

11/10/2011
H 10.00

9

Ms. Inger
ANDERSSON

Financial manager
(personnel and
administration

S:t Erikshälsan AB

Healthcare small

Stockholm

13/10/2011
H 10.30

10

Ms. Karin
EKENGER

Labor market
expert

Svenskt Näringsliv
(Confederation of
Swedish Enterprise)

Telephone
(Stockholm)

27/10/2011
H 10.10

11

Mr. Håkan
LÖFGREN

Ombudsman
(desk officer for
working time
matters)

Landsorganisationen
I Sverige (LO)

Telephone
(Stockholm)

28/10/2011
H 11.05

Social
partner –
employers
organization
Social
partner –
employees
organization
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12

Mr. Niklas
TIDEKLEV

Responsible for
data/accounts
related to the area
of labor law

Tillväxtverket
(Swedish Agency for
Economic and
Regional Growth)

Other

Telephone
(Stockholm)

9/11/2011
H 13.00

Appendix II - List of Sources
Laws:
•

Arbetstidslagen (working time law) 1982:673
(www.riksdagen.se/webbnav/index.aspx?nid=3911&bet=1982:673)

•

Lagen om medbestämmande i arbetslivet (law on codetermination in the workplace) 1976:80
(www.riksdagen.se/webbnav/index.aspx?nid=3911&bet=1976:580)

•

Lagen om vilotid för sjömän (law on rest period for seamen) 1998:958
(www.riksdagen.se/webbnav/?nid=3911&bet=1998%3a958)

•

Lagen om arbetstid vid visst vägtransportarbete (law on working time for certain road transport
tasks) 2005:395 (www.riksdagen.se/webbnav/?nid=3911&bet=2005%3a395)

•

Lagen om arbetstid m.m. för flygpersonal inom civilflyget (law on working time, etc. for flight
personnel within civil aviation) 2005:426
(http://www.riksdagen.se/webbnav/?nid=3911&bet=2005%3a426)

Publications and other information:
•

Arbetsmiljöverket (Swedish Work Environment Authority). ”Arbetstidslagen och dess
förordning med kommentarer i lydelse från den 1 augusti 2011”, September 2011.

•

Arbetsmiljöverket (Swedish Work Environment Authority). “Uppdrag beträffande vissa
dispensfrågor i arbetstidslagen”, 19 maj 2009.

•

Arbetsmiljöverket (Swedish Work Environment Authority). ”Anteckningar om jourtid, övertid
och mertid” (AFS 1982:17), 29 oktober 1982.

•

European Foundation for the Improvement of Living and Working Conditions. “Working time
flexibility in European companies: Establishment Survey on Working Time 2004–2005”, 2007.

•

Medlingsinstitutet (National Mediation Office), 17 October 2011
(http://www.mi.se/om_medling/lev3_mn_omfattas.html).

•

Statistiska Centralbyrån (Statistics Sweden), ”Företag och anställda (FDB) efter näringsgren
SNI 2007, storleksklass, tid och tabelluppgift, 2010” AND ”Medelarbetstid (faktisk) per vecka
för fast anställda, timmar för kvinnor och män mellan 16 och 64 år, 2010” (www.scb.se).

•

Svenskt Näringsliv (Confederation of Swedish Enterprise), ”Tjänsteomfattningen 2003 och
2006”, internal document.
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•

Sveriges Kommuner och Landsting (Swedish Association of Local Authorities and Regions),
Cirkulär 2006:66 ”Tillämpning av vissa bestämmelser i arbetstidslagen”
(http://brs.skl.se/cirkular/cirkdoc.jsp?searchpage=brsbibl_cirk.htm&op1=&type=&db=CIRK&f
rom=1&toc_length=20&currdoc=1&search1_cnr=2006:66).

•

Sveriges Kommuner och Landsting (Swedish Association of Local Authorities and Regions)
and Arbetsgivarförbundet PACTA, ”Arbetstider m.m. inom räddningstjänsten”, Bilaga E till AB
i lydelse 2010-04-01.

•

Tillväxtverket (Swedish Agency for Economic and Regional Growth), “Regelräknaren”
(www.tillvaxtverket.se/regelraknaren).

•

The National Mediation Office has been consulted by e-mail with regard to the number of
disputes related to working time (see introduction). The Institute for Labour Market Policy
Evaluation (IFAU)74 has also been consulted, but they had no studies or information relevant for
the present assignment.

74

A research institute under the Swedish Ministry of Employment that studies the effects of labour market policies, the
functioning of the labour market, the labour market effects of educational policies, and the labour market effects of
social insurance policies.
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A.7 – UNITED KINGDOM
A.7.1 - Option #1
The UK does not have a formal social partner process. As a result, most employees have individual
employment contracts setting out their standard working hours rather than this being agreed through
collective agreement. Social protection is provided through the tax and benefit system rather than
through employment regulation.
Generally, there is a pragmatic approach to discussing changes in working time arrangements (e.g.
for example, longer or shorter hours, different days) between employer and employee. Agreed
changes do not necessarily have to be made in writing. However, if an employer alters the terms of
an employment contract then a 'written statement of employment particulars' must be provided to
the employee showing what has changed within a month of the change being made.
Changes in working hours are normally agreed following direct discussions between employer and
employee. Where agreement is not forthcoming, the employer can commence a more formal
consultation process with the employee. Employers wishing to change working hours in these
circumstances must demonstrate that there is a genuine business need for the change and that there
has been genuine consultation with the employee with regard to the proposed change.
Under the Information and Consultation of Employees Regulations 2004, (which stems from the
Information and Consultation Directive) all employees of businesses with 50 or more employees
have the right to be informed and consulted about important workplace issues which can include
changes in working time arrangements (e.g. shift patterns). However micro-enterprises and small
firms with less than 50 employees are not covered by the Regulations. There would be some level
of administrative burden for SMEs were this to be introduced, the scale of which would depend on
how far in advance notification was required.
Current practices of informing workers about changes in their working patterns differ between
employers and across sectors. For example, in many areas of the retail sector, minor changes in
work patterns are an integral feature of the approach to managing working time, particularly in
supermarket retailing. Maximum flexibility is needed in order to respond to shifting patterns of
demand on a rolling basis and at particular peak times, such as the run-up to Christmas.
Likewise, in manufacturing, minor changes are agreed informally in advance with workers to
respond to peaks and troughs in demand for labour. The precise amount of time that workers need
to be informed in advance of a change in work pattern is not stipulated. Given the 17 week average
reference period, it is possible to de facto extend or change working time to meet seasonal shifts in
patterns of demand for labour.
Written notification to employees of changes in patterns of work is only required if there will be a
permanent change in employment contract. Major retailers typically inform employees three months
in advance.
Table A.35 – Estimated values of key variables related to Option#1
Variable

Unit

Type

Value

In a year, share of employees over
the total requested to change
working time / pattern.

% of workers over the total
(calculated as those having a
subordinated work contract)

SMEs
Large

20.4%
12.2%
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Percentage of companies that
already inform workers in writing
of substantial changes to working
time / patterns.
Time effort required to perform
AA 1.1 - To prepare and submit a
written request.

% of company over the total
(calculated as those having at least
one employee)

SMEs
Large

67%
100%

Minutes

SMEs

Senior Officials: 23 min
Clerical staff: 0 min
Senior Officials: 32 min
Clerical staff: ll min

Large

A.7.2 - Option #2
The right to request flexible working is currently available to those who have or expect to have
parental responsibility of a child aged under 17 (18 if the child has a disability) and to certain types
of carers. In such circumstances, employers are under a statutory duty to seriously consider an
employee’s application for flexible working arrangements. The right to request flexible working in
such instances can only be exercised when an employee has worked for their employer for at least
26 weeks. There is no automatic right to work flexibly as there may be circumstances when the
employer is unable to accommodate a request for a desired work pattern. Rather, the granting of
such a request has to take into consideration both the needs of the employer and employee.
A reasoned, written response must be provided to workers requesting changes of working time /
practices. If the request is not accepted, then a legitimate business ground must be provided for the
refusal.
There are no differences in the right to request flexible working between the public and private
sector in the present legislation. However, clearly, there may be sector differences in the ability of
employers to meet requests by employees to changes in working patterns. For example, the retail
sector is dominated by a part-time workforce and therefore any requests for flexible working,
especially among large retailers can be met relatively easily. Conversely, in the manufacturing
sector, which is dominated by a full-time (and predominantly male) workforce, the right to request
flexible working and to shift from full-time to part-time work could cause more difficulties for
employers to acquiesce.
The most recent Work-Life Balance Survey,75 undertaken on behalf of the DTI in 2006, collected
data on the number of requests for flexible working. This provides the only data source at national
level on flexible working requests and found that approximately 90% of employers accept flexible
working requests in at least one form or another, with only about 17% turning the request down on
business grounds.
In its Modern Workplaces Consultation,76 the Department for Business, Innovation and Skills (BIS)
consulted on proposals to extend the right to request flexible working to all employees. The
Government is currently considering its position in light of responses to this consultation.

75

http://www.bis.gov.uk/files/file42220.pdf - The Third Work-Life Balance Employer Survey: EMPLOYMENT
RELATIONS RESEARCH SERIES NO. 86.
76
http://c561635.r35.cf2.rackcdn.com/11-699-1-consultation-modern-workplaces-working-time.pdf
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Table A.36 – Estimated values of key variables related to Option#2
Variable

Unit

Type

Value

In a year, share of employees over the
total that would submit a request to
change of working time / pattern.
Percentage of companies that already
provide a reasoned, written response to
workers requesting a change of working
time / patterns
Time effort required to perform AA 2.1 To assess the feasibility of the requested
change (e.g. by collecting and reviewing
work planning data and the like).
Time effort required to perform AA 2.2 To prepare a reasoned answer (written
form – incl. emails, etc.).

% of workers over the total
(calculated as those having a
subordinated work contract)
% of company over the total
(calculated as those having at
least one employee)

SMEs
Large

5.8%
9.0%

SMEs
Large

67%
100%

Minutes

SMEs

Time effort required to perform AA 2.3 To hold meeting with employees to
discuss possible solutions.

Minutes

Senior Officials: 45 min
Clerical staff: 0 min
Senior Officials: 60 min
Clerical staff: 0 min
Senior Officials: 25 min
Clerical staff: 0 min
Senior Officials: 53 min
Clerical staff: 7 min
Senior Officials: 25 min
Clerical staff: 0 min
Senior Officials: 33 min
Clerical staff: 0 min

Large
Minutes

SMEs
Large
SMEs
Large

A.7.3 - Option #5
In the UK, under the Working Time Regulations 199877 and its subsequent amendments employees
that wish to work more than 48 hours a week can choose to opt out of the 48 hour limit across all
sectors. Employees must opt-out on a voluntary basis and must do so in writing.78
Employees are able to opt back in to the 48 hour working week at any time provided they give
seven days’ written notice to their Employer. This notice period may be extended to up to three
months if there is a prior written agreement between employer and employee to this effect.
There is no standard opt-out form stipulated in UK legislation and it is up to individual employers
to determine what information to put in the consent form where this is used as a means of keeping a
written record79. In many instances, the research suggests that information about rights under article
22.1 are already mentioned in the opt-out form. This was the case for example in respect of two
large retailers interviewed.
Information on workers’ rights under article 22.1 of the Directive is already widely available. The
Department of Business, Innovation and Skills noted that although there was no objection to
stipulating the rights of employees more clearly, it was important to avoid being too prescriptive on
when and in what format such information should be provided.
The UK’s approach is one of risk-based enforcement and there is no requirement for employers to
report on who has signed the opt-out to a national competent authority. Employers are required to
keep records of all workers who have opted-out and present them to relevant authorities on request.
77

The Working Time Regulations 1998 (No.1833)
5(1) The Working Time Regulations 1998 (No.1833) see also
http://www.direct.gov.uk/en/Employment/Employees/WorkingHoursAndTimeOff/DG_10029426
79
The UK’s Working Time Regulations 1998 (and amendments) require that employers should maintain a record of
those that have opted-out. However, it is unclear whether this may constitute only a file note in an HR manager’s
records of individual employees, or whether a signed written consent form is needed.
78
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Although no precise data is available, the various interviewees confirmed that it is common practice
to keep a written record of which workers have opted out in order for the employer to protect
themselves in terms of demonstrating compliance with WTD for workers likely to be close to the
48-hour hour threshold.
Table A.37 – Estimated values of key variables related to Option#5
Variable

Unit

Type

Value

Overall percentage of opted-out workers over
the total (in %).

% of workers over the total
(calculated as those having a
subordinated work contract)
% of company over the total
(calculated as those having
at least one employee)
% of workers over the total
of those who have opted-out

SMEs
Large

28% - 35%
30% - 35%

SMEs
Large

44% - 63%

Percentage of companies possibly using the optout .
Percentage of workers that receive information
on their rights according to Art. 22.1 of the
WTD, before they provide consent to opt-out.
Percentage of opted-out workers that have
provided written consent to opt-out.
Time effort required to perform AA 5.1 - To
prepare an informational note to be included in
the opt-out agreement about the rights of ‘optedout’ workers as per Art. 22.1 of the WTD.
Time effort required to perform AA 5.2 - To
gather and archive opt-out agreements signed by
workers.

% of workers over the total
of those who have opted-out
Minutes

SMEs
Large
SMEs
Large
SMEs
Large

Minutes

SMEs
Large

54% - 67%
100% (of companies
with opt-out workers)
100 (as above)
100%
100%
Senior Officials: 90 min
Clerical staff: 0 min
Senior Officials: 60 min
Clerical staff: 0 min
Senior Officials: 18 min
Clerical staff: 0 min
Senior Officials: 30 min
Clerical staff: 0 min

A.7.4 - Option #4
In the UK, the opt-out is allowed upon commencement of the employment contract (it cannot
normally be earlier as this would be before the legal entry into force of the employment contract).
There is nothing to prevent it being signed during a probationary period.
Many employers provide employees with an opt-out form as part of the starter pack when they
commence employment. It is then up to individual employees whether they wish to sign an opt-out
form. There is evidence that the opt-out is often used as a precautionary measure when a worker
starts employment to provide business with a greater degree of flexibility and security in forward
planning.80 It is not always signed by those actually working in excess of the maximum 48 weekly
working hours in any one week.
There is an absence of recent data on current business practices as to when employees are typically
asked to sign an opt-out form. According to a study for the personnel magazine Employment
Review in 200781, 70% of those surveyed said they asked new recruits to opt out of the legal
protections afforded by the regulations at the beginning of the employment relationship. This rose
to 90% in relation to managers. The remaining three out of 10 organisations making use of the optout (30%) said that they would ask workers to sign a waiver if and when the need arose.
80

Employment Relations Research Series No. 23: The Business Context to Long Hours Working; University of
Warwick Institute for Employment Research; IFF Research LTD
81
http://www.personneltoday.com/articles/2007/11/26/43407/employers-make-liberal-use-of-working-time-regulationsopt-out.html. The survey was carried out with 163 organisations, which together employ nearly 500,000 people.
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In other instances, the opt-out is signed after commencement of the employment contract, especially
when it has been determined either by the employer or employee that the employee has been
working close to the 48-hour maximum WTD threshold (this was the case for example for the large
retailers interviewed). At this point, employees may then be asked by an HR manager whether they
wish to sign an opt-out form.
According to some manufacturing associations, such as the EEF, requiring an employer to wait for
one month following the commencement of an employment contract prior to signing an opt-out
could have negative effects on some types of manufacturing enterprises.82 For example, it may
firstly be an integral characteristic of some manufacturing jobs to be able to work long hours
regularly83. There is a need for manufacturers to respond to cyclical patterns in demand, which may
require extended periods of working long hours beyond the 17 week average reference period. Also
at Christmas, among some UK manufacturers, it is common for the production workforce to shut
down and for the maintenance staff to work long hours during that period in order to ensure that the
production facility is back up and running once routine maintenance work has been performed.
In retail, the feedback was that #4 would have little impact, since the 17 week reference period
means that they can already have new employees working more than 48 hours a week, for example,
were the employee to join during a very busy period (e.g. the run-up to Christmas).
The ‘opt-out’ clause is not included in the employment contract, which sets out standard working
hours. A written record of an employee’s willingness to sign an opt-out is typically recorded either
in an HR manager’s file note or most commonly in a written opt-out form.
The sector representatives indicated that there would be negligible impact on the extent of use of the
opt-out on their businesses. Rather, there would be some minor impact would be on limiting
flexibility to opt-out in manufacturing which could be mitigated through the 17 week reference
period.
BIS however, was concerned that option 4 could potentially hinder flexibility for new employees to
work longer hours when required to do so, especially in the case of short-term employment
contracts. BIS favours a ‘cooling-off’ period when the worker would have the right to change their
mind in signing an opt-out instead of a minimum period following the start of an employment
contract when the opt-out cannot be signed. It was noted that in respect of the creative industries,
long working hours are common, especially in the case of short-term temporary employment
contracts. Imposing a minimum probationary period before an opt-out can be signed could, for
example, cause problems in maintaining the international competitiveness of the UK film industry.

82

Examples cited by the EEF were the provision of a call and maintenance service during the winter period. Balanced
against this, it should be pointed out that the 17 week reference period already does provide some flexibility in this
regard.
83
Among the examples cited were staff such as production supervisors and design engineers in small manufacturers.
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Table A.38 – Estimated values of key variables related to Option#4
Variable

Unit

Type

Value

Percentage of workers currently working more than 48
hours/week on average that have ‘opted-out’ prior to the
employment contract, during a probationary period, or
within one month after the conclusion of the contract.
Expected variation in the number of ‘opted-out’ workers
if it is no longer possible to opt-out’ prior to the
employment contract, during a probationary period, or
within one month after the conclusion of the contract.

% of workers over the total of those
who have opted-out

SMEs
Large

10%
45%

Variation in % from the current
situation (e.g. for an expected
reduction by one third of the no. of
opt-out workers indicate “-33%” )

SMEs
Large

<1%
<1%

A.7.5 - Option #3
Under the Working Time Regulations 1998 (as amended[1]), there is a requirement to keep up-todate records of all workers who carry out work to which the 48 hour limit does not apply by reason
of their opt-out. There is also a duty to keep records which are adequate to show whether the 48
hour average limit (as well as other limits under the Working Time Regulations) is being complied
with in respect of workers who have not opted out. This is likely to require more in practice in
respect of workers that are likely to be nearing the 48 hour per week threshold, although the method
for recording working hours is up to individual employers. Guidance produced by the UK’s
Business Link states that “Employers must keep records of workers' hours to show that they are
complying with the regulations. It's also good practice to monitor working hours”.
The interview programme found that most employers will already have some form of recordkeeping on working hours. However there is a reluctance to have a more prescriptive approach to
specifying what type of time records should be collected.
There are also practical difficulties in collecting data on working hours. For example, many
manufacturers have employees that work across multiple sites. Although many employers already
have electronic systems to keep track of employees’ working hours, according to EEF, the
Manufacturers' Association, it could be onerous to impose a clocking in, clocking out system across
the board.
However, it was pointed out by the British Engineering Manufacturers' Association (BEMA) that
many manufacturers across all firm sizes already have a clocking in and clocking out system. In
some cases, companies use a clocking on-off system to check and confirm the costings and to
monitor how much time has been spent on a particular job in order to be able to provide a detailed
breakdown of job costs.
Feedback from interviewees found that it is difficult to assess the administrative burden of this
option because as it is currently defined in the policy options, it is unclear as to whether recordkeeping requirements in monitoring the working hours of those that have opted out would exceed
those already set out in the Working Time Regulations 1998 (as described above).
Employers must already keep data on working hours and be in a position to establish whether over
the reference period of 17 weeks workers comply with the regulations. It is unclear whether a
detailed breakdown of working hours would need to be collected on workers having signed the optout, or only headline figures.
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It is common business practice to record the working hours of out workers for internal
administrative purposes since many workers’ pay is linked to their working hours so some record is
kept. In large retail firms, electronic HR management information systems retain data from
electronic time recording systems, however, there is no way of distinguishing the working hours of
opted out workers from other types of workers. It would not necessarily be a big burden to add an
additional field in order to capture this information however.
SMEs in the retail sector often have manual time recording systems and therefore requiring them to
analyze data separately on opted out workers could impose some burden, though in theory they
should already be monitoring working hours of non opted-out workers, at least over the 17 week av.
reference period.
Table A.39 – Estimated values of key variables related to Option#3
Variable

Unit

Type

Value

Share of employers keeping records of the
weekly working hours of opted-out workers.

% of companies over the
total of those which use optout workers
Minutes

SMEs
Large

75%
85%

SMEs

Senior Officials: 120 min
Clerical staff: 0 min
Senior Officials: 120 min
Clerical staff: 0 min
Senior Officials: 60 min
Clerical staff: 0 min
Senior Officials: 75 min
Clerical staff: 0 min
Senior Officials: 18 min
Clerical staff: 0 min
Senior Officials: 13 min
Clerical staff: 0 min
Senior Officials: 10 min
Clerical staff: 0 min
Senior Officials: 18 min
Clerical staff: 0 min

Time effort required to perform AA 3.1 –
To become familiar with the obligation of
recording hours and design an internal
procedure to comply with it.
Time effort required to perform AA 3.2 –
To train staff and workers on the above
procedure.

Large
Minutes

SMEs
Large

Time effort required to perform AA 3.3 –
To check ‘time sheets’ (or similar) before
the recording of data.

Minutes

Time effort required to perform AA 3.4 –
To record working hours of ‘opted-out’
workers in a dedicated file, on a weekly
basis.

Minutes

SMEs
Large
SMEs
Large

A.7.6 - Option #6
The Department for Business, Innovation and Skills (BIS) is responsible for legislation on working
time and is responsible for reporting on the implementation of the WTD under art 24 in the form of
a monitoring report once every five years. To date, the monitoring report has only been prepared
once. In order to prepare this report, the UK government has consulted widely with stakeholders
including trade unions, employers organisations and NGOs. However, other health and safetyrelated Directives (including those relating to occupational health and safety) monitored and
enforced by various authorities, depending upon their areas of responsibility. These include: the
Health and Safety Executive, Local Authorities, HSE for Northern Ireland, Office of Rail
Regulation, Maritime and Coastguard Agency, Civil Aviation Authority. The entitlements to rest
and leave are enforced through employment tribunals.
As BIS is responsible for reporting on the implementation of the Working Time Regulations
separately from the work of the HSE and others on other directives, there would not be scope for
synergies in reporting. However it is possible that the HSE would be responsible for examining the
health and safety impacts of the opt-out were this to be required.
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Presently, the national competent authority (BIS) does not monitor the use of the opt-out and the
possible effects on workers’ health and safety. Rather, the HSE monitors the incidence of workplace
accidents (which provides a proxy for health and safety across all workers and sectors, not only for
those that have signed an opt-out. BIS is also responsible for carrying out the Work-life Balance
Survey, which is published on an ad hoc basis. The HR and financial resources devoted to this were
not available.
Generally, however, BIS is not in favour of such an approach to reporting since it advocates a riskbased approach to enforcement. The UK has a very strong record in respect of health and safety and
given the other derogations within the directive does not seem appropriate to solely focus on the
opt-out. It would be more appropriate to focus on outcome-based reporting – for example by
conducting a comparison of the health and safety record of different member states rather than
focussing reporting requirements on opt-out countries.
Labour Force Survey (LFS) data measuring the numbers of employees who regularly work more
than 48 hours per week is used as a proxy for the use of the opt-out in place of centralised
monitoring of the use of the opt-out by employers at the national level. This is consistent with the
risk-based approach to enforcement which aims to minimize administrative burdens on business.
With regard to enforcement mechanisms, the HSE runs a national helpline that records any
instances of complaints by employees with regard to issues around the working time regulations. In
many sectors, responsibility for checking compliance with the Working Time Regulations,
including the opt-out, lies with local authorities.
However, were such a task to be required of BIS as the responsible national authority, then
collecting information with through an employer survey may need to be outsourced to an external
contractor given the scale of the task, the need to cover multiple sectors, include control groups of
those who had not signed the opt-out, and potentially, to conduct a longitudinal study over several
years. There would be challenges in demonstrating a causal link between the opt-out and health and
safety outcomes BIS stated that such a study would involve considerable work and that for the
finding to be credible, employees and workers, not only employers would need to be surveyed.
The estimated cost of carrying out such a study was estimated at approximately £500,000 once
every 5 years, and that further work would be required before it would be clear whether the
collection of longitudinal survey data would increase these estimated costs. There would then be
time costs of civil servants in overseeing the work of the contractor and in presenting the results to
the Commission (see below). BIS queried the focus on the opt-out given the range of flexibilities
provided within the directive and pointed to potential difficulties in establishing a causal link
between the use of the opt-out and any impact on health and safety. This was particularly true given
the finding the Deloitte report which found that there ‘does not appear to be a causal relationship
between using the opt-out and a high incidence of long working hours.’ Given the UK’s strong
track record in respect of health and safety over the last 20 years, there was a question over whether
such a report was necessary.
Time estimates were not viewed as being relevant since such a study would require large-scale data
collection and would need to be outsourced on a consultancy basis. It was estimated that the cost of
carrying out this report in total would be £500,000 every five years, given the need to carry out
longitudinal survey work and for control groups of opted out and non-opted-out workers.
Approximate estimates are provided for the different components of carrying out such a study in the
table below:
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Table A.40 – Estimated values of key variables related to Option#6

Variable

Unit

Time effort required to perform AA 6.1 –
to design the monitoring scheme on the use
and impact of the ‘opt-out’
Time effort required to perform AA 6.2 To gather data on the use and effects of the
‘opt-out’ (e.g. survey).

Minutes

Type

Minutes

N/A

Manager:…
Clerical staff:…
Estimated cost

Time effort required to perform AA 6.3 –
To prepare a written report for the EC.
Time effort required to perform AA 6.4 –
To verify the report with hierarchy / other
authorities.

Minutes

N/A

Minutes

N/A

Manager: 3,000 min
Clerical staff: 6,600 min
Manager: N/A
Clerical staff: N/A

N/A

Value
Manager: 3,000 min
Clerical staff: 6,600 min

External costs
£50,000
£400,000
[longitudinal
surveys may need to
be conducted
annually and
approximate figures
would change
accordingly]
£50,000
N/A (included in the
above)

A.7.7 - Option #7
In the UK, working hours are calculated per worker and not per contract. However, it is worth
noting some of the challenges in respect of calculating total working time for those on multiple
contracts. This is an issue for example in the retail sector, which is dominated by part-time working
and therefore, multiple contracts are relatively common. Even in manufacturing, although there is
mainly a full-time workforce, many other non-employees may work on a fixed contract basis to
help deliver particular jobs and may also have more than one job.
In the public sector, in sectors such as the fire service, where multiple contracts are common,
responsibility for aggregating working hours lies with the primary employer. In principle, this
approach should be adopted in other sectors, but in practise, it is often difficult for employers to
keep accurate time records of those working in more than one job.
Quantitative estimates: NA for the UK
Table A.41 – Estimated values of key variables related to Option#7
Variable

Unit

Type

Value

Share of employees with concurrent
employment contracts with the same
employer (in %).
Time effort required to perform AA 7.1 To become familiar with the obligation
and design an internal procedure to
comply with it.
Time effort required to perform AA 7.2 To record the total working hours of
workers with concurrent contracts.

% of workers over the total
(calculated as those having a
subordinated work contract)
Minutes

SMEs
Large

N/A
N/A

SMEs

Senior Officials: N/A
Clerical staff: N/A
Senior Officials: N/A
Clerical staff: N/A
Senior Officials: N/A
Clerical staff: N/A
Senior Officials: N/A
Clerical staff: N/A

Large
Minutes

SMEs
Large
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Appendix I - List of Interviewees
#
1

Name
Elisabeth
Mcmillan

Position
Policy officer,
Labour Market
Directorate

Organisation

Type

Place

Date &
Time

Department for Business,
Innovation and Skills
(BIS)

National
authority

London

17.10.11

EEF – the manufacturing
employer’s organisation

Sectoral
association
(and labour
law
specialist)
Crosssectoral
trade union
Sectoral
association

London

11.10.11

London

13.10.11

Phone/
email

21.10.11

Enterprise

Phone
conference

18.10.11

Enterprise

Phone
conference

18.10.11

Enterprise

London

12.10.11

Enterprise

Phone
conference
Phone
conference
Phone
conference
Phone
conference
Phone
conference
Phone
conference
Phone
conference
Phone
conference
Phone
conference

25.10.11

Jan Wright
Policy officer
Lydia Bradley
Policy officer

2

Claire
Rannard
Tim Thomas

3

Paul Sellers

Working Time Policy
Officer

Trades Union Congress

4

John Whitlow

Senior manager

5

Angie Stocks,

Personnel Policy
Governance Manager

6

Dawn
Williams

Manager,
Employment Policy,
Employment Strategy

7

Anne Currass

8

Gwyn Jones

Employment
Legislation & Policy
Manager
HR manager

The British Engineering
Manufacturers'
Association (BEMA)
John Lewis Department
Stores
Large retail
Distribution part of
business.
Waitrose Supermarket
(John Lewis Partnership)
Large retail
Distribution part of
business.
Tesco PLC (large retail)

9

Rav Garcha

10

Guy Warner

Owner-manager
(Spend ‘n’ Save)
Warner’s Retail

11

Alex Hornby

Retail Accountant

12

Mark Stewart

HR Manager

13

Ian Stewart

HR Manager

14

Mrs. Pauline
Barthus
Mr. Jim
Wetherell
Mr. Ken
Rankin

General Manager

15
16

Policy officer
Head of Employment
Policy (and qualified
solicitor)

General Manager
HR Manager

Renishaw Manufacturing
(engineering)
Small retailer

Enterprise

Small retailer

Enterprise

Sewell Group
Retail – medium
Airbus (large
manufacturing)
Devro (large
manufacturing)
Rugby Plastics Ltd
(manufacturing SME)
Interform Manufacturing
Ltd (SME)
Shell (large
manufacturing)

Enterprise
Enterprise
Enterprise
Enterprise
Enterprise
Enterprise

25.10.11
26.10.11
31.10.11
11.11.11
10.11.11
25.11.11
28.11.11
01.11.11
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Appendix II - List of Sources
•

The Working Time Regulations 1998 (No. 1833) –
http://www.legislation.gov.uk/uksi/1998/1833/contents/made

•

Subsequent amendments to the Working Time Regulations 1998 e.g. 1999, 2003, 2006 (e.g.
http://www.legislation.gov.uk/uksi/1999/3372/contents/made
http://www.legislation.gov.uk/uksi/2003/1684/contents/made
http://www.legislation.gov.uk/uksi/2006/99/contents/made )

and

•

The Information and Consultation of Employees Regulations 2004.

•

The Third Work-Life Balance Employer Survey: Employment Relations Research Series No. 86
http://www.bis.gov.uk/files/file42220.pdf.

•

The Department for Business, Innovation and Skills’ Modern Workplaces consultation –
consideration to possibility of extending universal right to request flexible working by 2015 http://discuss.bis.gov.uk/modernworkplaces/). Also http://c561635.r35.cf2.rackcdn.com/11-699-1-consultationmodern-workplaces-working-time.pdf

•

http://www.direct.gov.uk/en/Employment/Employees/WorkingHoursAndTimeOff/DG_10029426

•

Working Life: Employee attitudes and engagement 2006, study for the CIPD by by Kingston
Business School and Ipsos MORI http://www.cipd.co.uk/NR/rdonlyres/E8C71850-FB754CAB-901B-00D2363F311E/0/reflempengca.pdf

•

Employment Law - Admin Burdens Survey 2008, Department for Business, Enterprise and
Regulatory Reform (BERR)

•

Working Time – Recording Hours/Opt-Out Agreement, Employment Law Simplification
Review, 2008, Department for Business, Enterprise and Regulatory Reform (BERR)
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B) QUESTIONNAIRE FOR ENTERPRISES

Interview data
(Note: some of this information may be asked at the end of the interview)
Interviewer
Date and time of interview
Location of interview
Name of interviewee
Position of interviewee
Organization of interviewee
Contact details of interviewee

General information
(Note: some of this information may be asked at the end of the interview)
Total no. of employees
Annual turnover / budget, 2010 (Specify
currency)

(Only retail and manufacturing sectors)
Gross value-added, 2010 – where
applicable (Specify currency)

(Only retail and manufacturing sectors)
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1. Questions related to Option #1
Option #1: Obligation for employers to inform workers well in advance about any substantial changes to the pattern of work.
Scope:
Countries
CZ
DE
IT
NL
PL
SE
UK
Sectors
HC Man Ret HC Man Ret HC Man Ret HC Man Ret HC Man Ret HC Man Ret HC Man Ret
√
√
√
√
√
√
√
√
√
√
√
√
√
√
√
√
√
√
√
Relevance √
HC: Healthcare
Man: Manufacturing
Ret: Retail

A) Preliminary Questions
#

Question

1.1

Approximately, what percentage of employees have
been asked to change their working times / patterns at
least once in the last year?

1.2

How much time in advance are employees normally
notified about a change in their working time / pattern on
average?

1.3

Approximately, what percentage of these notifications of
change are submitted to the employee in written form?

Unit

Value

Notes and instructions for the interviewer
The question refers to changes not previously foreseen by the
employment agreement (e.g. changes due to shifts should not be
counted).

Percentage of
employees

No. of days

Percentage of written
notification over the
total

………%

………

The estimate must include both quantitative changes of the average
total working hours and changes of work pattern with no effects on
the total number of hours worked.

If the respondent cannot provide a precise estimate due to large
variability, ask for a range.
Any written form is valid (including emails).

……..%

If necessary, ask to use last years figures (Q 1.1) as a basis for the
estimation.
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B) Assessment of Burden
#

Question

Notes and instructions
for the interviewer

Unit / Value

Information obligation: To prepare and submit a written document to notify an employee of a change in work pattern.

What is the estimated burden for your
company to complete the following
activity required to comply with this
obligation?

1.4

Please provide a breakdown by
occupation level of the staff involved.
In the event external costs (e.g.
outsourcing to an external service
provider or acquisition of equipment)
are envisaged, please provide an
estimate of their price.

Activity
AA 1.1 - To
prepare and
submit a written
request (incl.
emails etc.)

Unit/
frequency

HR
director /
Manager

Clerical
staff

Other (specify)
____________

External
costs

In the case of activities already
performed, ask for actual burden
and add an asterisk (*) to the
data point.
If the activity is not already
performed, provide the reference
value of: [ 10 ] min.

Minutes
per
occurrence

in
[currency]

Comments:

Verify the appropriateness of the
unit proposed.
If the respondent believes the
proposed activity is not
applicable, type N/A in the
corresponding cell.
Report qualitative comments in
the corresponding cell.

Based on your internal organisation
and/or applicable legal requirements,
are there other administrative
activities stemming from this
obligation that should be included in
the overall burden?
1.5

If YES, can you provide an estimate
of the time required to complete these
activities?

Activity
(specify)

Unit/
frequency
(specify)

HR
director /
Manager

Clerical
staff

Other (specify)
____________

Clarify that only administrative
activities are relevant.
External
costs

in [currency]

in [currency]
Please provide a breakdown by
occupation level of the staff involved.
In the event external costs (e.g.

in [currency]

Activities that would result in
negligible burden should not be
quantified but described
qualitatively.
Additional activities must be
chosen from the list provided in
Appendix B
In the case of activities already
performed, ask for actual burden
and add an asterisk (*) to the
data point.
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outsourcing to an external service
provider or acquisition of equipment)
are envisaged, please provide an
estimate of their price.

in [currency]
Comments:

Use the field ‘comments’ to
provide further qualitative details
on the business process
envisaged by the respondent.

2. Questions related to Option #2
Option #2: Right for a worker to request changes to their working hours and patterns: the employer is not obliged to agree, but must consider the
request in light of both parties’ need for flexibility and give reasons for any refusal.
Scope:
Countries
CZ
DE
IT
NL
PL
SE
UK
Sectors
HC Man Ret HC Man Ret HC Man Ret HC Man Ret HC Man Ret HC Man Ret HC Man Ret
√
√
√
√
√
√
√
√
√
√
√
√
√
√
√
√
√
√
√
Relevance √
HC: Healthcare
Man: Manufacturing
Ret: Retail
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A) Preliminary Questions
#
2.1

Question

Unit

Approximately, what percentage of employees have
requested a change in working time / pattern in the last
year?

Percentage of
employees

Value
………%

Notes and instructions for the interviewer
The question refers to permanent or semi-permanent changes
(occasional changes due to temporary causes need not be
counted)

B) Assessment of Burden
#

Question

Notes and instructions
for the interviewer

Unit / Value

Information obligation: To provide a reasoned, written answer to employees’ requests to change of working hours / pattern.

Activity

What is the estimated burden for your
company to complete all the following
activities required to comply with this
obligation?

2.2

Please provide a breakdown by
occupation level of the staff involved.
In the event external costs (e.g.
outsourcing to an external service
provider or acquisition of equipment)
are envisaged, please provide an
estimate of their price.

Unit/
frequency

HR
director /
Manager

Clerical
staff

Other (specify)
____________

External
costs

If the activity is not already
performed, provide the
reference value of:

AA 2.1 - To assess
the feasibility of the
requested change
(e.g. by collecting and
reviewing work
planning data and the
like).

Minutes
per
occurrence

AA 2.2 - To prepare a
reasoned answer
(written form – incl.
emails etc.)

Minutes
per
occurrence

in
[currency]

AA 2.3 - To hold
meeting with
employees to discuss
possible solutions

Minutes
per
occurrence

in
[currency]

Comments:

In the case of activities already
performed, ask for actual
burden and add an asterisk (*)
to the data point.

in
[currency]

•

AA 2.1 [ 15

] min.

•

AA 2.2 [ 10

] min.

•

AA 2.3 [ 10

] min.

Verify the appropriateness of
the unit proposed.
If the respondent believes the
proposed activity is not
applicable, type N/A in the
corresponding cell.
Clarify that only administrative
activities are relevant (e.g. the
time required to modify the work
plan should not be included).
Estimates must be neutral vis-àvis the outcome of the request,
i.e. ask for an average estimate

85

applicable to both acceptance
and rejection.
In case of external costs,
specify if they regard some AAs
only or the IO on the whole
Report qualitative comments in
the corresponding cell.

Activity
(specify)

HR
director /
Manager

Clerical
staff

Other (specify)
____________

External
costs
Clarify that only administrative
activities are relevant.

Based on your internal organisation
and/or applicable legal requirements,
are there other administrative
activities stemming from this
obligation that should be included in
the overall burden?

2.3

Unit/
frequency
(specify)

in [currency]

in [currency]

If YES, can you provide an estimate of
the time required to complete these
activities?

in [currency]

in [currency]
Please provide a breakdown by
occupation level of the staff involved.
In the event external costs (e.g.
outsourcing to an external service
provider or acquisition of equipment)
are envisaged, please provide an
estimate of their price.

Comments:

Activities that would result in
negligible burden should not be
quantified but described
qualitatively.
Additional activities must be
chosen from the list provided in
Appendix B
In the case of activities already
performed, ask for actual
burden and add an asterisk (*)
to the data point.
Use the field ‘comments’ to
provide further qualitative details
on the business process
envisaged by the respondent.
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3. Questions related to Option #3, #4 and #5
Option #3: Requiring employers who use it to keep records of all working hours of workers who have agreed to opt-out.
Option #4: Providing that a worker may not validly be asked to opt-out prior to the employment contract, during a probationary period, or within
one month after the conclusion of the employment contract.
Option #5: Requiring the employer to keep written proof of the worker’s prior consent to opt-out and to include in the consent information to the
worker about his/her rights under article 22.1 of the Directive.
Scope:
Countries
CZ
DE
IT
NL
PL
SE
UK
Sectors
HC Man Ret HC Man Ret HC Man Ret HC Man Ret HC Man Ret HC Man Ret HC Man Ret
√
√
√
√
√
Relevance √
HC: Healthcare
Man: Manufacturing
Ret: Retail

A) Preliminary Questions
#
3.1

3.2

Question

Unit

Value

Approximately, what percentage of employees work on
average more than 48 hours per week?

Percentage of
employees

………%

What percentage of employees currently working more
than 48 hours/week on average have signed an
individual written consent (agreement to ‘opt-out’)
beforehand?

Percentage of
employees

………%

Notes and instructions for the interviewer
Clarify that working time includes overtime and on-call time.

Open:
Sensitive question. Needs to be posed in a neutral way in order to
receive a reliable estimate.

If the % above is more than 0%, please indicate whether
the ‘opt-out’ clause is included in the employment
contract, or a separate agreement was signed.
In case not all the opted-out workers have signed a
written agreement (the above % is less than 100%),
please indicate how consent was secured. e.g. orally,
through collective agreements, etc.

3.3

What percentage of employees currently working more
than 48 hours/week on average have provided their
agreement to ‘opt-out’ prior to the employment contract,

Percentage of
employees

………%

Sensitive question. Needs to be posed in a neutral way in order to
receive a reliable estimate.
The question refers to all opted-out workers irrespective of whether
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3.4

during a probationary period, or within one month after
the conclusion of the employment contract?

they have provided a written or an oral consent.

In the event it is no longer possible to ask workers to optout prior to the employment contract, during a
probationary period, or within one month after the
conclusion of the employment contract, what would be
the effect on the number of ‘opted-out’ workers in your
company?

Assist the respondent in the calculation, e.g. if he/she envisages a
reduction by one-third, the figure would be “-33%” etc. If no
variation is expected insert ‘0%’.

Ensure that the answer is consistent with the above, e.g. if the
company includes the ‘opt-out’ clause in the standard employment
contract, this figure should probably be close to 100%.

Variation

………%

An increase is very unlikely, so double check with the respondent in
case he/she provides a positive figure.
If the expected variation is significant (e.g. - 20% or more) ask the
respondent to comment on the reasons for that.

Please, express the expected variation on the current
total of opted-out workers in % terms.
Open:

3.5

If the respondent is not familiar with these provisions show them the
card reproducing Art. 22.1 of the WTD (in Appendix A).

Could you illustrate to what extent and by what means
the above employees are typically informed about the
provisions of the Working Time Directive that safeguard
the health and safety of ‘opted-out’ workers?

Try to assess to what extent the company is already compliant with
the obligations of providing adequate information to ‘opted-out’
workers about their rights.
YES [

]

NO [

]

(If YES) Open:

3.6

Do you keep record of the hours worked per week by
opted-out employees?
If YES could you illustrate the administrative process
followed to perform this activity?

In particular, check whether the enterprise uses a Human Resource
Information System (HRIS), or - more generally – an electronic
system for the management, planning and recording of data about
employees’ working time / patterns, etc.
If the answer is YES, check the frequency with which hours are
recorded (by default on a weekly basis).
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B) Assessment of Burden
#

Question

Notes and instructions
for the interviewer

Unit / Value

Information obligations:
•

To keep written proof of the worker’s prior consent to opt-out.

•

To include in the consent information to the worker about his/her rights under article 22.1 of the Working Time Directive.

•

To keep records of weekly working hours of workers who have agreed to opt-out.

Activity
AA 5.2 - To gather
and archive opt-out
agreements signed
by workers
What is the estimated burden for your
company to complete all the following
activities required to comply with
these obligations?

3.7

Please provide a breakdown by
occupation level of the staff involved.
In the event external costs (e.g.
outsourcing to an external service
provider or acquisition of equipment)
are envisaged, please provide an
estimate of their price.

AA 5.1 - To prepare
an informational note
to be included in the
opt-out agreement
about the rights of
‘opted-out’ workers
as per art. 22.1 of the
WTD

Unit/
frquency
Minutes
per
occurrence

Minutes
(one-off)

Clerical
staff

Other (specify)
____________

External
costs

in
[currency]

in
[currency]

If the activity is not already
performed, provide the
reference value of:
•

AA 5.2 [ 5 ] min.

•

AA 5.1 [ 60

] min.

•

AA 3.1 [ 45

] min.

•

AA 3.2 [ 45 ] min.

•

AA 3.3 [ 10

] min.

•

AA 3.4 [ 10

] min.

Verify the appropriateness of
the unit proposed.

AA 3.1 – To become
familiar with the
obligation of
recording hours and
design an internal
procedure to comply
with it

Minutes
(one-off)

AA 3.2 – To train
staff and workers on
the above procedure

Minutes
(one-off)

AA 3.3 – To check
‘time sheets’ (or

HR
director /
Manager

In the case of activities already
performed, ask for actual
burden and add an asterisk (*)
to the data point.

in
[currency]

If the respondent believes the
proposed activity is not
applicable, type N/A in the
corresponding cell.
Clarify that:

Minutes
per opted-

in
[currency]

•

only administrative activities
are relevant;

•

the time possibly spent by
workers to complete time
sheets should not be
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similar) before the
recording of data
AA 3.4 – To record
working hours of
‘opted-out’ workers in
a dedicated file, on a
weekly basis

out worker

in
[currency]

Minutes
per optedout worker

in
[currency]

Comments:

counted
•

only the effort strictly
needed to comply with the
obligation should be
assessed

The archiving of data must be
done in a way that allows an
easy retrieval in case of
inspection from the public
authority.
The design of the procedure
may include a modification of
the HRIS, the ensuing costs are
relevant.
In case of external costs,
specify if they regard some AAs
only or one of the IOs on the
whole.
Report qualitative comments in
the corresponding cell.

Based on your internal organisation
and/or applicable legal requirements,
are there other administrative
activities stemming from these
obligations that should be included in
the overall burden?
3.8

If YES, can you provide an estimate of
the time required to complete these
activities?

Activity
(specify)

Unit /
frequency
(specify)

HR
director /
Manager

Clerical
staff

Other (specify)
____________

External
costs

in [currency]

in [currency]
Please provide a breakdown by
occupation level of the staff involved.
In the event external costs (e.g.
outsourcing to an external service

in [currency]

Specify to which of the above
options (#3, #4 or #5) the new
AA refers to.
Clarify that only administrative
activities are relevant.
Activities that would result in
negligible burden should not be
quantified but described
qualitatively.
Additional activities must be
chosen from the list provided in
Appendix B
In the case of activities already
performed, ask for actual
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provider or acquisition of equipment)
are envisaged, please provide an
estimate of their price.

in [currency]
Comments:

burden and add an asterisk (*)
to the data point.
Use the field ‘comments’ to
provide further qualitative details
on the business process
envisaged by the respondent.

4. Questions related to Option #7
Option #7: Multiple contracts: clarifying that if an employee works under concurrent employment contracts with the same employer, member
States should ensure that the 48 hour limit to average weekly working time is applied per-worker and not per-contract.
Scope:
Countries
CZ
DE
IT
NL
PL
SE
UK
Sectors
HC Man Ret HC Man Ret HC Man Ret HC Man Ret HC Man Ret HC Man Ret HC Man Ret
√
√
√
√
√
√
√
√
Relevance √
HC: Healthcare
Man: Manufacturing
Ret: Retail

A) Preliminary Questions
#
4.1

Question
Does your company stipulate concurrent employment

Unit
YES [

]

Value
NO [

]

Notes and instructions for the interviewer
In some cases the first part of the question is irrelevant, because
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contracts with a single worker?

the existence of cases of concurrent contracts has already been
ascertained before arranging the interviews. In such cases, check
‘YES’ and skip the first part of the question.

(If YES) Open:

If YES, could you illustrate the reasons for doing so?

Specify that autonomous work (e.g. external collaborations) is not
relevant for the purpose of this question.

[ If Q 4.1 is ‘YES’]
4.2

What percentage of employees in your company
currently have multiple, concurrent employment
contracts?

Percentage of
employees
YES [

]

………%

NO [

Figure has to be calculated on the total employees (and not on the
total contracts).

]

(If YES) Open:

4.3

Do you keep records of the total hours worked per week
by employees with multiple concurrent employment
contracts?
If YES could you illustrate the administrative process
followed to perform this activity?

If the answer is NO, clarify whether hours are registered only ‘per
contract’ or not registered at all.
Check whether the company uses a Human Resource Information
System (HRIS), or - more generally – an electronic system for the
management, planning and recording of data about employees’
working time / pattern etc.
If the answer is YES, check the frequency with which hours are
recorded (by default on a weekly basis).

92

B) Assessment of Burden
#

Question

Notes and instructions
for the interviewer

Unit / Value

Information obligation: To keep records of total weekly working hours of workers with multiple concurrent employment contracts
with the same employer.

Activity

What is the estimated burden for your
company to complete the following
activity required to comply with this
obligation?

4.4

Please provide a breakdown by
occupation level of the staff involved.
In the event external costs (e.g.
outsourcing to an external service
provider or acquisition of equipment)
are envisaged, please provide an
estimate of their price.

Unit/
frequency

AA 7.1 - To
become familiar
with the obligation
and design an
internal procedure
to comply with it.

Minutes
(one-off)

AA 7.2 - To record
the total working
hours of workers
with concurrent
contracts.

Minutes
per
worker
per week

Comments:

HR
director /
Manager

Clerical
staff

Other (specify)
____________

External
costs
In the case of activities already
performed, ask for actual
burden and add an asterisk (*)
to the data point.
in
[currency]

In
[currency]

If the activity is not already
performed, provide the
reference value of:
•

AA 7.1 [ 45

] min.

•

AA 7.2 [ 10

] min.

Verify the appropriateness of
the unit proposed.
If the respondent believes the
proposed activity is not
applicable, type N/A in the
corresponding cell.
In case of external costs,
specify if they regard some AAs
only or one of the IOs on the
whole.
Report qualitative comments in
the corresponding cell.
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Activity
(specify)
Based on your internal organisation
and/or applicable legal requirements,
are there other administrative
activities stemming from this
obligation that should be included in
the overall burden?

4.5

In the event external costs (e.g.
outsourcing to an external service
provider or acquisition of equipment)
are envisaged, please provide an
estimate of their price.

HR
director /
Manager

Clerical
staff

Other (specify)
____________

External
costs

in [currency]

in [currency]

If YES, can you provide an estimate of
the time required to complete these
activities?

Please provide a breakdown by
occupation level of the staff involved.

Unit /
frequency
(specify)

in [currency]

in [currency]
Comments:

Clarify that only administrative
activities are relevant.
Activities that would result in a
negligible burden should not be
quantified but described
qualitatively.
Additional activities must be
chosen from the list provided in
Appendix B
In the case of activities already
performed, ask for actual
burden and add an asterisk (*)
to the data point.
Use the field ‘comments’ to
provide further qualitative details
on the business process
envisaged by the respondent.
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C) TERMS OF REFERENCE (Excerpt)
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Ref. Ares(2011)381777 - 06/04/2011
Version 30.03.2011

Version 30.03.2011
- a detailed report by the Commission services on the legal implementation of the current
Directive3
- a substantial study by external consultants of the social and economic impact of existing
working time rules4
- several other relevant studies published recently on different aspects of working time
organisation in the EU by the Commission and by organisations such as Eurofound. 3

Budget line PROGRESS 04.040103 (DG EMPL)
and
Framework contract B4/ENTR/08/006 - Lot 2
Terms of reference - study:
'Review of the Working Time Directive 2003/88/EC: measuring
costs and burdens of various possible options'.

administrative

1. OVERVIEW

The Working Time Directive (2003/88/EC) is an important element in EU employment
legislation, consolidating earlier directives which go back to 1993. It seeks to set a common
floor of labour standards for workers across the public and private sectors throughout the EU.
The Directive fixes minimum standards, with a view to protecting workers from the health
and safety risks associated with excessive working hours and with inadequate rest time.
The Commission considers that there is a need to review the Directive, with the objectives of:

All these elements have been published and made available to the European social partners as
part of the second stage consultation on Working Time review. 6
The Commission now wishes to complement its impact assessment work with a specific study
to measure the change to administrative costs and burdens which could result from the options
set out in its second stage consultation paper.
2. BACKGROUND- ADMINISTRATIVE COSTS AND BURDENS

'Administrative costs' and 'administrative burdens' in these terms of reference should be
understood in accordance with the Commission's Guidelines on Impact Assessment, using the
EU Standard Cost Model 7 . Accordingly:
•

- ensuring that EU rules on the organisation of working time respond to the important changes
in the world of work over the past 20 years
- providing more flexibility to respond to the needs of employers, workers and public services
- ensuring more effective protection for certain groups of workers
-clarifying some aspects of the current rules on which there is legal uncertainty.
The Commission is currently engaged in consulting the social partners at European level, in
accordance with Article 154 TFEU, about this review. A first consultation paper in March
20101 asked whether the social partners considered that there was a need for change, and if so,
what should be its scope. A second consultation paper in December 20102 summarised the
replies received from European social partners, and concluded that there is indeed a need for
change. It sets out a number of different themes on which some or all social partners wanted
to see change, and puts forward possible options on each of those themes.
The proposed way forward is that the Commission will analyse the replies of the social
partners, complete its impact assessment work, and will then put forward a legislative
proposal to amend the Directive on some or all of the themes mentioned, taking account of
the social partners' replies.
In parallel with the consultation process, the Commission also began work on assessing the
impact of the current rules, and of possible changes. The main elements already completed
are:

COM (2010) 106, 24.03.2010
COM (2010) 801 and SEC (2010) 1610,21.12.2010

'Administrative costs' means the costs incurred by entities (enterprises, the voluntary
sector, public authorities and citizens) in meeting obligations imposed by EU legislation
to provide information8 on their action or production, either to public authorities or to
private parties.
In the context of these terms of reference, the relevant EU legislation is the Working
Time Directive (2003/88/EC), taking account of the Court of Justice's judgements on its
interpretation, or a legislative proposal to amend that Directive.
In the context of these terms of reference, the relevant entities are employers, in both the
public and the private sectors, and public authorities.

•

Administrative costs consist of two different components: business-as-usual costs and
administrative burdens 9 .
'Business-as-usual
costs ' means the costs of collecting and processing information which
the entity would collect and process anyway, even without the legal obligation contained

COM (2010) 802 and SEC (2010) 1611, 21.12.2010
Study to support an impact assessment on further action at European level regarding Directive
2003/88/EC and the evolution of working time organisation, Deloitte, 2010
http:/'ec.europa.eui'social/main.isp'?langld=en&catld=157&newsld=964&fiutherNews=ves
See footnote 5, above.
European Commission, Impact Assessment Guidelines (January 2009), Annex 10: Assessing
administrative costs imposed by EU legislation [afterwards 'IAG, Annex 10']; COM (2009) 16, Reducing
Administrative Burdens in the EU, Annex 4: The EU 'Standard Cost Model' [afterwards 'SCM, Annex 4'].
'Information' is to be construed in a broad sense, i.e. including reporting, registration, monitoring and
assessment needed to provide the information. In some cases, the information has to be transferred to
public authorities or private parties. In others, it only has to be available for inspection or supply on
request. IAG, Annex 10, p. 46.
SCM, Annex 4.
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in the Directive or in an amending proposal. (For example, where a company already
records the number and timing of each worker's overtime hours, because under national
law or collective agreements, such hours are paid at overtime rates.)
'Administrative burdens' means the costs of collecting and processing information where
the entity is doing so only because of a legal obligation contained in the Directive or in an
amending proposal. " (For example, obtaining and processing a written advance consent
from a worker, in accordance with Article 22 of the Directive, if s/he is to work hours
exceeding the limit of 48 hours per week on average set by Article 6.)
•

•

The objective is to assess the net administratíve costs: that is, the administrative costs
introduced by EU legislation or by an amending legislative proposal, minus the
administrative costs that it would eliminate at EU or at national level 2 .
Recurring administrative costs have to be taken into account: one-off administrative costs
have to be taken into account if they are significant13.

It should be noted that Directive 2003//88/EC, in common with EU Directives generally, only
sets a framework of minimum conditions; Member States enjoy a margin of discretion about
how these standards are transposed into national law. Many workers in the EU also enjoy
more favourable levels of protection, under national law or collective agreements/ 4
Evidence shows that national working time rules set by law or collective agreements, while
generally complying with EU minimum standards, tend to be quite diverse, and entail
different levels of administrative costs, which only in part can be attributed to the impact of
EU law.

3. BACKGROUND - THE WORKING TIME RULES

The Working Time Directive (directive 2003/88/EC) codifies two earlier Directives from
1993 and 2000, and was adopted by the European and the Council under Article 137(2) of the
European Community Treaty, which provides for Community measures to improve the
working environment by protecting workers' health and safety.
The Directive applies to workers 1 ' in all sectors of activity, both in the public and the private
sectors, with the exception of certain activities where more detailed sectoral rules apply at
Community level (for example, seafarers, mobile workers in civil aviation, or mobile workers
in long-distance road transport activities.)16

16

SCM, Annex 4; I AG, Annex 10, p. 46.
SCM, Annex 4; 1AG, Annex 10, p. 47.
IAG, Annex 10, p. 46.
IAG, Annex 10, p. 46.
reflects, among other norms, a number of ILO Conventions including on Hours of Work (Industry Implementation Report, COM (2010) 802, section 5. The Directive 1919), and on Hours of Work
(Commerce and Offices - 1930). So many Member States already complied with most or all of the
Directive's requirements before transposition.
But not to self-employed persons.
Seethe Commission's Implementation Report, (SEC (2010) 1611), chapter 2.
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The main provisions of the Directive:
• maximum limits to weekly working time (48 hours a week on average, including any
overtime)
• Minimum daily and weekly rest breaks for workers (normally, 11 consecutive hours' daily
rest and 2 4 - 3 5 hours' uninterrupted weekly rest)
• a rest break during working time (if the working day is longer than six hours)
• minimum paid annual leave for workers (4 weeks per year)
• extra protection for night workers:
o

normal hours of work must not exceed 8 hours (average) per 24-hour period

o

work must not exceed 8 hours in any 24-hour period, if it involves special hazards or
heavy physical or mental strain

o right of all night workers to a free health assessment before assignment, and at
regular intervals afterwards.
o

right to a transfer 'whenever possible' to day work, if suffering from health problems
connected to the night work,

o

measures to require employers who regularly use night work, to notify the
responsible authorities if the latter so request.

The Directive allows at Articles 17, 18 and 22 for a range of different derogations, primarily
in order to provide elements of flexibility appropriate to different activities, while ensuring an
effective level of minimum protection. These derogations are fully explained in the
Commission's Implementation Report.
The main provisions - administrative costs
In general, the Directive does not impose direct information obligations. The main exceptions
are at Article 11 (night workers) and Article 22 (consent to work excess hours).
Article 11 (night work) contains an obligation for employers to inform the competent
authorities if the employer regularly uses night workers (where those authorities so request).
Article 22 (the so-called 'opt-out') provides a derogation from the 48-hour limit to average
weekly working time, on condition that the worker concerned freely consents in advance. It
contains an obligation for employers who require a worker to work more than the 48-hour
average weekly limit to keep up to date records of all such workers, and information on the
advance consent of the worker to working in excess of the 48-hour limit, and to place them at
the disposal of the competent authorities.
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It is worth noting that while the information obligations in Article 11 (relating to a substantive
obligation) apply to all Member States, those in Article 22 (relating to a derogation) only
apply in those Member States which have chosen to make use ofthat derogation17.

Methodology for this study
The methodology for the study must comply in general, with the Commission's Impact
Assessment Guidelines: in particular, the study must assess administrative costs and burdens
using the EU Standard Cost Model 19 .

Further information
The Commission's first stage Consultation Paper, COM (2010) 106, provides a clear
overview of the main relevant terms and their legal implications (on-call time, compensatory
rest, autonomous workers, application per-contract or per-worker, opt-out).
More detail is provided in the Commission's Implementation Report18 on the Directive, which
sets out the Directive's requirements, as interpreted by the Court of Justice's judgments, for
each of the Directive's key themes. It also provides a detailed account of the transposition of
the Directive in the Member States.

The Impact Assessment Guidelines and the Standard Cost Model state that the principle of
proportionate analysis should be respected:
-

options which merely codify the acquis do not need to be costed, since no legal change is
entailed,
options whose likely impact is assessed by the contractor as minimal do not need to be
costed.

Which options to assess
Member States transpose the Directive very differently. In certain Member States (for
example, DK, SE and FI) working time rules across the economy are normally fixed by
collective agreements, which vary according to the sector of activity. In others, legislation
fixes basic rules but collective agreements are also very important in many sectors (DE, BE,
NL, AT, FR, ES, IT, ... ). In some MS, specific working time rules are fixed by sectoral
legislation - notably for the public health sector (for example in PL, HU, ...). This is
particularly true for the public sector, where specific sectoral or sub-sectoral legislation can be
very extensive and complex (AT, ES, DE ...).
4. DESCRIPTION OF THE TASKS REQUIRED

A copy of the Commission's second stage consultation paper on the review of the Working
Time Directive is attached in Annex 1. The options for change are set out in sections 5.1 and
5.2 of the paper.
The Commission wishes to obtain a study which will assess the effects on administrative costs
and burdens of these options. Special attention should be given to effects on employers, both
public and private, but possible effects on public authorities at all levels should also be
investigated where appropriate. Such a study will enable the Commission services to better
evaluate the comparative social and economic impact of these options, will inform decisions
on what action (if any) should be taken, and will support better preparation of any legislative
proposal to amend the Directive.
The study may take as its point of departure the information and analysis contained in the
Commission's two consultation papers and Implementation report, the independent study by
Deloitte, and the additional studies mentioned above.

17
Sixteen Member States currently allow use of the opt-out: five (Bulgaria, Cyprus, Estonia, Malta, UK) allow
its use in any sector of the economy, while eleven (Belgium, Czech Republic, France, Germany, Hungary,
Latvia, Netherlands, Poland, Slovenia, Slovakia, Spain) allow its use only in specific jobs or activities which
make extensive use of on-call time. See the Commission's Implementation Report, SEC (2010) 1611 final,
chapter 5.
18
SEC (2010) 1611

The following are the Commission services' assumptions about the effect on administrative
costs of the options contained in the Consultation Paper. These assumptions may be checked
where appropriate, and if necessary, refined or corrected by the envisaged study.
Options which should be assessed
a) The following options could entail additional administrative costs, and should be assessed:
- obligation for employers to inform workers well in advance about any substantial changes
to the pattern of work
-right for a worker to request changes to their working hours and patterns: the employer is
not obliged to agree, but must consider the request in the light of both parties ' needs for
flexibility and give reasons for any refusal
b) The following options could be seen either as clarifying administrative costs implicitly
required under the current Directive, or as introducing new administrative costs, and should
therefore be assessed:
In those Member States which allow use of the opt-out, options
-requiring employers who use it to keep records of all working hours of workers who have
agreed to opt-out,
- providing that a worker may not validly be asked to opt-out prior to the employment
contract, during a probationary period, or within one month after the conclusion of the
employment contract,
- requiring the employer to keep written proof of the worker's prior consent to opt-out and to
include in the consent information to the worker about his/her rights under Article 22.1 of the
Directive,

European Commission, Impact Assessment Guidelines (January 2009), Annex 10: Assessing
administrative costs imposed by EU legislation [afterwards 'IAG, Annex 10']; COM (2009) 16, Reducing
Administrative Burdens in the EU, Annex 4: The EU 'Standard Cost Model' [afterwards 'SCM, Annex 4'].
Account should be taken here of the provisions of Council Directive 2010/18/EU of 08.03.2010,
implementing the revised Agreement on parental leave of the main cross-sectoral social partners at
European level
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- requiring national authorities to compile information about the use of the opt-out, to
evaluate the health and safety effects of such use for the workers concerned, and to report to
the European Commission,
(to the extent that this is not already required under national law or practice).

In assessing likely administrative costs and burdens, careful account should be taken of
existing requirements under national laws and practices.

- Multiple contracts: clarifying that if an employee works under concurrent employment
contracts with the same employer, Member States should ensure that the 48-hour limit to
average weekly working time is appliedper-worker, and not per-contract.

National laws and collective agreements frequently impose higher levels of protection for
workers, or more detailed information requirements, than the minimum standards set down by
the Directive. However, the Implementation Report identified important slippage in
compliance on certain aspects and in certain Member States, regarding specific groups of
workers or specific issues, particularly regarding monitoring of the opt-out and application of
the Directive per-contract in cases of multiple contracts with the same employer.

Options which do not need assessing
c) The following points only codify the acquis, and do not introduce any changes to the
existing requirements. Therefore, no assessment of resulting costs is considered necessary:
- On-call time at the workplace to be considered as working time
- On-call time at the workplace can not be considered as rest time
- No change to current legal treatment of on-call time at aplace chosen by the worker
d) The following points would result in change but would not introduce any new
administrative costs:
- on-call time at the workplace could be counted in a special manner ('equivalence ') to allow
for local solutions, particularly by collective bargaining, to reflect the diversity of on-call
time in different activities and different Member States
- allowing more flexibility on the timing of compensatory rest
- scope for additional flexibility by collective bargaining, subject to core health and safety
conditions
- allowing a reference period of up to 12 months by legislation for calculating weekly working
time; or of longer than 12 months, by collective bargaining only
-paid annual leave: clarification of a limit to cumulation of rights over successive years
where a worker is on long-term sick leave.
- Clarifying definition of 'autonomous workers ' (national transposition sometimes interprets
this derogation too widely, so that some workers who are not really able to autonomously
control the volume as well as the timing of their working hours are considered as excluded
from working time limits or minimum rest periods)
e) In the following cases, no costing seems to be needed, either because no change is
proposed, or because the direction of proposed change is not yet indicated:
-Whether weekly rest to be taken on a Sunday
-Possible changes regarding certain road transport workers
- special consideration for situation of certain groups (voluntary firefighters)
Further comments on methodology
The options which are to be assessed should be assessed and costed separately, to enable clear
identification of the likely impact of each specific change.
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This would imply ensuring that the employer's records are sufficient to establish cumulative working hours of
the worker under the different contracts with the same employer. Sixteen Member States already require this.
Eleven do not: the Czech Republic, Denmark, Hungary, Latvia, Malta, Poland, Portugal, Romania, Slovakia,
Spain and Sweden. (See Implementation Report, SEC (2010) 1611, p. 18-19 for details.)

Nevertheless, the study should take full compliance by all Member States with the acquis, in
accordance with their obligations under the Treaty, as the point of comparison when assessing
the administrative costs of any changes.
Geographical scope
The geographical scope of the study is the EU of 27 Member States. However, detailed
analysis of the impact of options in every Member State may not be feasible, proportionate or
indeed necessary. In that case the offer should indicate how the potential contractor proposes
to organise research in order to provide a reliable representative analysis. Account should be
taken of the main differences in the functioning of labour markets and regarding industrial
relations, as well as of the different transposition of the Directive in different Member States,
in ensuring a representative sample. 22
For example, the assessment of administrative costs related to the opt-out should prioritise
those Member States which allow its use and those activities where its use is permitted, as set
out in foomote 17 above. The assessment of administrative costs related to per-worker
application in cases of multiple employment contracts with the same employer should cover
Member States who do not already apply this interpretation: see footnote 21 above.
Material scope
The Directive is directed to public sector and private sector employers, and does not impose
any obligations on third parties or citizens.
The analysis should take account of the full range of different economic sectors, including the
public and private sectors, since the Directive applies to the whole economy. The groups of
transport workers who are covered by specific sectoral instruments may be excluded from the
scope of this study.
A focus on specific sectors may be required by the nature of the issue to be examined.
However, detailed analysis sector by sector is not required as a rule.
5. EXPERTISE REQUIRED

The overall expertise proposed must comprise experienced professionals and/or academics
with specialist expertise which is demonstrably sufficient for the tasks required (including in
particular a thorough knowledge of the national labour law and industrial relations systems,

" The Commission's Implementation Report (SEC (2010) 1611) provides detailed information. See also the
Deloitte study (2010) regarding the application in practice of rules regarding on-call time, compensatory
rest and the use of the opt-out.
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ability for comparative analysis at European level, and the necessary country-specific
linguistic skills, to ensure a thorough analysis for each Member State concerned).
The Commission expects that the overall quality of work will be ensured throughout by a
small group of one or more senior experts with a proven track record in the assessment of
administrative costs and burdens of regulation at European level, who will have a real, close
and continuous involvement at all stages in the design, management and supervision of the
whole range of tasks.
In addition, the offer should indicate the allocation of responsibilities for the different
elements of the work proposed, and should provide signed confirmation from each of the
experts put forward that they are available for the period proposed for the work.
The contractor will be responsible for verifying the sources of information provided by its
experts, and ensuring a thorough quality check of any material provided or service rendered.
6. ORGANISATION OF WORK AND DELIVERABLES

Version 30.03.2011

The contractor will deliver the complete inception report to the Commission managing
services within 1 month after the signature of the contract by the last signing party. This
report will be regarded as a draft until it has been approved by the Commission.
Phase 2: Data collection, activity bulletins and preparation of draft repon
This phase will consist of the collection and analysis of data, keeping the Commission
managing services informed of implementation of the work in practice, and the preparation of
a draft report which satisfies the requirements of these terms of reference.
During this phase, the contractor will provide the Commission managing services periodically
with succinct but comprehensive bulletins (intervals to be agreed via the inception report).
The bulletins will indicate how the activities and methodologies set out in the inception report
are progressing in practice, the results obtained so far, and how any problems encountered in
implementation (these should be communicated to Commission managing services as soon as
possible) are being resolved.

The contractor will carry out its tasks in close cooperation with the relevant department of the
European Commission (EMPL-B2) (afterwards 'the Commission managing services').

The contractor will deliver the draft final report to the Commission managing services within
3 months after the signature of the contract by the last signing party. This report will be
regarded as a draft until it has been approved by the Commission.

The work will be composed of the following phases, each one culminating in the production
of a deliverable which is to be presented by the contractor to the European Commission. The
deliverables comprise an inception report, a draft final report and a final report, including an
executive summary and technical annexes. Draft and final versions of all reports have to be
delivered in electronic form (as Word for text, Excel for spreadsheets, and as PDF), in
English, and must be expressed in a clear and understandable way.

Phase 3: Preparation affinai report
The final report will take into account all observations and comments made by the
Commission managing services on the approved draft final report.

As part of the preparation of the final report, the contractor will collect and analyse all
necessary information in the light of these terms of reference, including the documents and
reports cited above, and will pay particular attention to any relevant research or studies on
administrative costs or burdens connected with Working Time rules under Directive
2003/88/EC at national or European level.
The contractor may be required to attend up to 4 meetings with the Commission in Brussels:
including one meeting to launch the study, one to discuss the inception report, and one to
discuss the draft final report.
Phase 1: Inception
This phase will commence with a launch meeting which shall be held no later than 5 working
days after the signature of the contract.
The contractor will also prepare and deliver an inception report which will set out in detail the
finalised methodology for the study, (subject to approval by the European Commission.) It
will include, in particular:
-the updated data collection tools and analytical framework,
- definitions of key terms and concepts where relevant
-a list of persons and institutions to be contacted and/or interviewed as part of the
information collection process
-a detailed time schedule and work-plan for the remainder of the work.

The contractor will deliver the complete final report to the Commission managing services
within 4 months after the signature of the contract by the last signing party. This report will be
regarded as a revised draft until it has been approved by the Commission. Thefinalreport will
be delivered in electronic form (Word and PDF).
It will be accompanied by an executive summary in English, French and German, of no more
than 10 pages. The executive summary will present a clear overall synthesis of the
conclusions and recommendations found in the main body of the report.
Appended to thefinalreport will be a series of annexes presenting in detail the methodology,
along with statistical data, analyses of interview data, bibliographies, etc. and any other
relevant background information.
7.

TIME SCHEDULE

The maximum duration of the contract will be 6 months.
The service order is expected to be signed in April 2011. Thefinalreport will be delivered 4
months after the signing of the contract.
Timetable
The following table summarises the timetable for the tasks to be performed, the meetings to
be held and the reports to be submitted:
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COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN
PARLIAMENT, THE COUNCIL, THE EUROPEAN ECONOMIC AND SOCIAL
COMMITTEE AND THE COMMITTEE OF THE REGIONS
Reviewing the Working Time Directive
(Second-phase consultation of the social partners at European level
under Article 154 TFEU)

1.

INTRODUCTION

The European Union has common standards governing working time since 1993: and these
standards have been applied to all sectors of the economy since 2000. The Working Time
Directive forms a cornerstone of Social Europe by ensuring minimum protection for all
workers against excessive working hours and disregard of minimum rest periods. It also
provides for several flexibility mechanisms designed to cope with the particular circumstances
of countries, sectors or workers. Over the last few years, however, the effectiveness of EU
working time legislation has been questioned on several grounds. Some of its provisions have
lagged behind rapid changes in working patterns, making the Directive less helpful for
responding to workers’ and business needs. Moreover, difficulties in implementing some of
its provisions or Court of Justice rulings have led to legal uncertainty or even slippage in
compliance as regards some important aspects. Hence the urgent need for a review of the
Directive, which the Commission is determined to conduct in accordance with the principles
of Smarter Regulation.
The aim of this Communication is to seek the views of the social partners at EU level, in
accordance with Article 154(3) of the Treaty on the Functioning of the European Union
(TFEU), on the content of envisaged action at EU level to amend the Working Time
Directive1, and to ask whether they wish to enter into negotiation as provided by Article 155.
On 24 March 2010 the Commission adopted a Communication launching the first phase of
this consultation2. That Communication recalled the difficult situation created by the colegislators’ failure to agree on a previous revision of the Directive3 and invited the EU social
partners to indicate their experience with the present Directive, and to outline the type of
working time rules that would be needed at EU level to cope with the economic, social,
technological and demographic realities of the 21st century.
This Communication brings together the main results of the first-stage consultation of the EU
social partners and the main evidence gathered from recent studies about working time trends
and patterns and the Directive’s economic and social impact. It goes on to set out the key
options for an amending legislative proposal. It should be considered jointly with the
Commission’s Report on implementation of the Directive (adopted simultaneously), which

1

2
3
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Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning
certain aspects of the organisation of working time (OJ L 299, 18.11.2003, p. 9).
COM(2010) 106, 24.3.2010.
Original proposal COM(2004) 607; amended proposal COM(2005) 246.
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assesses Member States’ compliance with working time rules and identifies the main areas of
non-compliance or of legal uncertainty. In order to facilitate the social partners in preparing
their replies to this consultation, the Commission will publish the results of all the studies and
surveys4 that it has used to prepare this Communication.
2.

THE FIRST-STAGE CONSULTATION OF THE SOCIAL PARTNERS5

There is broad consensus among social partners that the last 20 years have seen major changes
in the world of work, which significantly affect the organisation of working time.
Nevertheless, there is strong disagreement on the implications of these changes for the
organisation of working time. Employers tend to see them as requiring legal changes aimed at
greater working time flexibility, while unions consider that they necessitate changes to
strengthen legal protection for workers.
Private sector employers emphasise factors such as increased competition, globalisation, the
shift from manufacturing to services, market volatility, and technological change, particularly
the accelerated use of information and communication technologies.
Public sector employers highlight particularly their obligations to provide high-quality 24hour services to vulnerable citizens, the escalating demand for health and care services due to
demographic factors, the difficulty of containing rising costs in the face of budget constraints
exacerbated by the current crisis, and the chronic shortages of qualified healthcare workers.
Trade unions underline the intensification of work, the development of precarious work, and
the negative effects of excessive working hours on health and safety, and on the quality and
productivity of work. They emphasise the problems posed by long working hours for
combining work and family life and boosting workforce participation. As regards the health
sector, unions argue that resorting to long hours can only aggravate the problems of recruiting
and retaining staff.
A number of sectoral social partners emphasised distinctive features of their sectors which
needed to be taken into account by working time rules. However, opinions differed on the
type of changes that were required to the current Directive. The main features were:
seasonality, the particular work patterns in the performing arts sector, the provision of
residential accommodation at the workplace, autonomy and knowledge working, working in
remote areas, the provision of 24-hour services, safety-critical functions, rapidly-fluctuating
demand, growth of part-time employment, costs and global competitiveness pressures and
skills shortages.
Employers were broadly in agreement with the analysis presented in the Commission’s
consultation paper. Business Europe, UEAPME and CEEP welcomed the broader perspective

4
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See the 2010 study by Deloitte for the Commission: ‘Study to support an impact assessment on further
action at European level regarding Directive 2003/88/EC and the evolution of working time
organization’. See also: ‘Comparative analysis of working time in the European Union’, Eurofound,
2010; ‘Fifth Working Conditions Survey’, Eurofound, 2010; ‘In-depth study on health and safety
aspects of working time – effects of working hours on safety, health and work-life balance’, ‘Flexible
working time arrangements and gender equality – A comparative review of thirty European countries’,
J. Plantenga and Ch. Remery, 2010. The Commission’s website provides links to the full text of all the
studies mentioned, in order to facilitate this consultation.
SEC(2010)1610 provides a more detailed overview of the replies.

3

EN

proposed for the current review. Business Europe and UEAPME argued, however, that the
issue of on-call time should be recognised as important for the private as well as for the public
sector. Several employer organisations also emphasised that flexibility could benefit both
workers and employers and that it should not have a negative connotation.
Conversely, ETUC and other trade unions were critical of the Commission’s overall analysis.
They considered that the Commission did not take adequately into account the legal
importance of the working time rules, nor the Treaty objective of maintaining and improving
protection of workers’ health and safety; and that the Directive is not functioning effectively
within Member States because the Commission has failed in its obligations to uphold and
enforce EU law. ETUC and EPSU (EU trade union for services including the public sector)
do not accept that employers or public services would face any insuperable obstacles to
implementing the SIMAP-Jaeger judgments.
The main cross-industry social partners agree on the need to review the Directive. However,
there are significant differences between employers and unions regarding its context, scope
and objectives.
While Business Europe is opposed in principle to regulating working time at EU level,
UEAPME considers that EU regulation is important for providing a level playing field for
small and medium enterprises. All cross-industry employer organisations agree that the
current rules are too rigid and complex, and stress the need to amend the SIMAP-Jaeger case
law in particular, as well as the recent rulings on paid annual leave6.
For Business Europe it would be useful to extend the reference period to 12 months, but no
other issues should be covered by the review, and keeping the opt-out is underlined as crucial.
CEEP and UEAPME would consider broadening the review to other matters, and think that
extending the reference period to 12 months and changing the SIMAP-Jaeger case law would
substantially reduce demand for the opt-out.
Public service employers generally stress the need for a ‘comprehensive’ review of the
working time rules as a matter of priority, in view of their huge implications for the
functioning of public services. The SIMAP-Jaeger case law should be the main focus, but
they are also open to improving worker protection against long or onerous hours and
enhancing reconciliation of work and family life. They are all reserved regarding any changes
to the opt-out, though CEEP regrets its rapid spread in public services and considers that its
use is not in the interests of employers, workers or service users.
Unions, on the other hand, point out that the working time rules are based on fundamental
social rights protected by the Treaty and by the EU Charter. Therefore, any review must, in
overall terms, respect and build on them, in order to improve the protection currently
available to workers. It must also give due weight to the positions taken by the Parliament and
trade unions during the inter-institutional discussions on the previous amending proposal.
Both ETUC and EPSU are open to a comprehensive review, but consider that changes would
only be desirable if they were to genuinely address the need to put an end to the opt-out. The
review should seek to enforce per-worker application, and tighten up the derogation for
‘autonomous workers’. It should find balanced and sustainable solutions for on-call time, but
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Joined Cases Schultz-Hoff & Stringer, C-350/06 & C-520/06.
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these must respect and build on the SIMAP-Jaeger case law, with no change to the definition
of on-call time or working time. Most health professionals’ bodies agree, referring to the
health and safety research underlying the Directive, although a minority of doctors’
organisations have argued that doctors should be able to work up to 65 hours per week by
individual consent. ETUC is also interested in addressing reconciliation of work and family
life, and allowing workers more influence over working time patterns.
Replies from sectoral social partners tended to reflect the positions expressed by crossindustry employers and unions respectively. However, a few sectoral replies considered that
the Directive did not need to be amended (employer organisations from the hospitality, sea
fishing, banking, offshore oil and gas drilling, and private security sectors).
Organisations of public service firefighters also support the SIMAP-Jaeger case law.
However, they want to relax the rules on rest periods with a view to keeping the traditional
work pattern of 24-hour shifts, which is considered to suit the particular needs of the fire
services, subject to further exploration of any health and safety effects. Under certain
conditions, some would accept continuing the opt-out temporarily. Some have advocated
amending the Directive to exclude volunteer firefighters from its scope.
EUROMIL, an organisation of workers in defence forces, argued that they should be
effectively covered by the Directive and the SIMAP-Jaeger case law should be enforced.
As regards the need for other forms of action at EU level, ETUC and EPSU want the
Commission to take all possible measures against nonconformity by Member States,
including launching infringement procedures. They also support measures to encourage better
staffing and resources for labour inspectorates in Member States. Conversely, nine European
doctors’ organisations argued in a joint reply against launching infringement proceedings.
Several replies called for Commission support to comparative research and/or exchange of
good practices.
The EU cross-industry social partners have expressed varying degrees of readiness to
envisage negotiations under Article 155 TFEU, before or during the second-stage
consultation. Business Europe and UEAPME indicated a clear preference for cross-industry
solutions, given the broad nature of the issues at stake. However, ETUC would require
employer positions to move significantly closer to its own (particularly on the critical issue of
the opt-out) before it would consider negotiations.
In the public sector, CEEP strongly advocates finding solutions for public services through
negotiation at the cross-sectoral level. CEEP’s affiliates CEMR and HOSPEEM take
compatible positions. However, EPSU would insist on Member States or public sector
employers discontinuing all existing opt-outs before it would decide on entering negotiations.
Social partners in other sectors, with few exceptions, either did not express an interest in
negotiation at sectoral level or considered that it would be premature.

EN

5

EN

3.

THE KEY WORKING TIME PATTERNS AND TRENDS7

Working time patterns have evolved during the last twenty years as a result of the combined
influence of technological changes, globalisation, business restructuring and work
organisation, increased importance of services, increased diversity of the workforce and more
individualised lifestyles and attitudes towards careers. Although the minimum standards
contained in the Directive encourage greater consistency across the EU, and have played an
important role in bringing down average work duration, diversity in working time patterns
persists and will remain the rule between Member States, between different activities, and
between groups of workers.
Overall, the trend has been for gradual reduction in average working time in the EU: from
40.5 hours in 1991 for the EC-12 to 37.5 hours in 2010 in the EU-278. However, this is
largely due to a steady increase in the number of people who work part-time, from 15.9 % of
the workforce in 1998 to 18.2 % in 20089. Average hours of EU full-time workers have
remained virtually unchanged since 2000.
Across Europe, there is still wide variation in average annual hours worked. There is no sign
of a convergent trend and it is very unlikely that this picture will change in the near future.
The average number of hours worked varies from under 1 400 (Netherlands) to over 2 100
(Greece)10. Interestingly, the length of working time appears highly inversely correlated with
levels of hourly productivity across Member States. While the norm of the 40-hour week is
still prevalent in the majority of Member States, a few seem to be developing specific profiles
with greater dispersion of hours worked per week (especially the UK, but also Ireland,
Netherlands, Germany, and the Nordic countries)11. 9 % of employees (especially males) still
work more than 48 hours per week on average, but this share has been declining12.
The major changes currently taking place relate to flexible arrangement of working time
rather than its duration. The last two decades have witnessed the expansion of flexible forms
of organisation of working time, such as staggered working hours, flexitime arrangements and
working time banking, teleworking, in addition to part-time work. In order to accommodate
these developments, there is more focus on allowing tailor-made solutions, often negotiated at
company level, within the boundaries of a commonly agreed regulatory framework. However,
this shift towards more flexible work patterns and individualised working hours is clearly
more marked in northern and western EU Member States than elsewhere.
To a large extent, greater working time flexibility has been promoted by business needs,
owing to more volatile markets, growing global competition and closer relationships with
consumer/client demand. Value chain restructuring by companies will tend to shift demands
for flexibility to subcontractors or units further down the value chain and their workers, hence
creating a dual process where new forms of flexible and autonomous ‘knowledge work’ and
repetitive and intensive production techniques co-exist13.
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See Deloitte study.
See Eurofound 5th Survey and Plantenga and Remery (2010).
Ibidem.
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However, increased working time flexibility is seen as desirable also by many employees,
especially those with family responsibilities seeking to better reconcile their work obligations
and personal life14. The increasing diversity of the labour force (with more older, but
especially more female, employees) is a major driver of more individualised time patterns. It
can therefore exert a positive influence on female and older workers’ participation rates15.
However, the extent to which employees can control or influence the organisation of their
work varies a great deal, not only within Member States but also between them. In particular,
highly-skilled and professional workers as well as those in knowledge and communicationintensive jobs seem to be able to take greater advantage of flexible hours than manual
workers, as they can exert greater control over their working time.
Part-time work and flexible forms of work organisation are just two examples of the
increasing diversity of working time arrangements. The significant numbers of people
teleworking16, working in shifts (17 %), evenings/nights (10 % at least three times a month) or
Saturdays/Sundays (53 % at least once a month)17, as well as the non-quantified but increasing
phenomenon of ‘taking work home’ compound a general picture of increasingly diversified
work patterns across Europe. The number of workers with multiple jobs (3.8% of the labour
force18) provides another illustration of this flexibility.
This trend is expected to be reinforced in the future, as both partners in the employment
relationship will be seeking more tailor-made and individualised working time arrangements;
changes in the organisation of work facilitated by the widespread use of digital technologies
make it possible. While potentially increasing the scope for win-win solutions, this trend may
however entail new risks for the workers of the 21st century, as some will be more vulnerable
to the negative consequences of work intensification and of the blurring of the boundary
between home and work19.
4.

THE MAIN SOCIAL AND ECONOMIC EFFECTS OF THE DIRECTIVE20

The main objective of the Directive is to protect workers against excessive working hours and
neglect of rest periods. There is ample and robust evidence showing that long working hours,
missed minimum rests and atypical working hours have a detrimental effect on health and
safety, both for the workers concerned and for the general public. Work-life balance can also
be negatively affected in particular by working irregular hours, or at unusual times. In
particular, the interaction of additive factors such as long hours and shift work may have
serious effects on health and safety.
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Reconciling work and family life is still seen as a major problem by 18 % of workers, especially those
doing shift work, on-call work or more than 48 hours a week. Among workers undertaking weekend or
night work about two-thirds find it convenient for personal life, but a significant minority do not
(EUROSTAT, 2004).
It can also be argued that the concentration of part-time work in low-paid sectors with low career and
training opportunities may adversely affect gender equality. See J. Plantenga et al (2010) in fn 4.
Some 4.5 million workers in the EU in 2002 (Implementation Report, EU Framework Agreement on
teleworking)
See Eurofound 5th Survey.
Labour Force Survey, 2009.
See Deloitte study.
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This is of particular relevance for the health sector. On the one hand, patient safety needs to
be ensured by making sure health and emergency services are not delivered by workers whose
skills and judgement are undermined by exhaustion and stress resulting from long working
hours. On the other hand, the sector is already facing a gap in supply of skilled professionals
that will widen in the future unless appropriate measures are taken to address it. In order to
recruit and retain health workers, it is important to make the working conditions more
attractive. Reasonable working hours and work-life balance are crucial in that respect.
There is comparatively less robust evidence on the economic and business impact of the
Directive, an issue which should not be neglected in the present situation of labour markets.
This is probably because economic agents factored working time rules into their behaviour a
long time ago.
Surveys show that business is concerned about the effect working time regulation can have on
competitiveness and the ability to deal with seasonal and other fluctuations in activity, given
in particular the difficulty of recruiting staff in peak periods. Hence the need to resort to
flexibility schemes, such as averaging of working time (more often for periods up to 4
months, but also for longer than 12 months), which most replies feel should be extended.
Only a minority of companies uses on-call time at the workplace, but for those which do so,
the full counting of on-call time as working time would create substantial problems.
Companies in countries where the opt-out is in use in some form want it continued. A sizeable
proportion of companies have workers working more than 48 hours, especially to respond to
seasonal fluctuations and provide continuous service outside normal working hours.
Surprisingly few companies actually ask their employees to give them written consent for that
purpose, which suggests gaps in knowledge and compliance.
In public services (health, residential care, fire services and the police), public spending
constraints, increased demand for services and world-wide shortages of skilled workers have
led to employers seeking ways around the Directive’s rules regarding on-call time and
compensatory rest.
The current legal framework is seen as generally beneficial for employees since it provides
leverage for them to negotiate or receive better working conditions and overall pay in markets
where supply is unable to meet added demand for skilled staff. However, in some cases there
can also be a loss of income in the absence of an opt-out. It can also act as a catalyst for
efficiency gains and measures to improve work-life balance for employees and the quality of
service for citizens.
The opt-out is used in both the private and public sectors, mainly where continuity of care or
service is needed or demanded by competitive conditions. The opt-out is not seen as an ‘easy
option’ for obviating the requirements of the Directive, but has been used as a tool for
flexibility especially in the public sector to accommodate particular activities, resource
shortages and specific forms of atypical work. There is also evidence of it being used in some
cases to guard against the risk of staff shortages during critical periods.
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5.

OPTIONS FOR REVIEW

The core rules of the Working Time Directive are also contained in the EU Charter of
Fundamental Rights, which provides at Article 31(2) that:
‘Every worker has a right to limitation of maximum working hours, to daily and weekly rest
periods and to an annual period of paid leave.’
The Court of Justice, moreover, has repeatedly held that the Directive’s requirements on
maximum working time, paid annual leave and minimum rest periods ‘constitute rules of
Community social law of particular importance, from which every worker must benefit’21.
The Commission gives due weight to these considerations22. Also, the large majority of EU
social partners wishes to retain minimum rules at EU level and recognises that they play a
socially and economically useful role. Indeed, no replies called for radical changes to the
current framework, although many proposed greater flexibility regarding its application.
Therefore, the Commission will not pursue the option of ending common minimum
requirements at EU level, in favour of regulating working time at local and/or national
level.
A wide consensus emerged from the replies of the EU social partners that changes to the
current working time rules are urgently needed. This is also the Commission’s own view, as
expressed in the first-stage consultation paper and in the implementation Report.
Therefore, the Commission will not pursue the option of maintaining the status quo.
There is also a high degree of consensus that EU working time rules should allow greater
flexibility for the social partners concerned to negotiate on the details of implementation at
the appropriate level. Some replies also consider that regulation at EU level should be clearer,
simpler, and enforced in a way which protects key health and safety concerns more
effectively, while reducing any unnecessary administrative burdens (especially for SMEs)23
and reinforcing competitiveness.
However, the opinions of EU social partners still diverge on the main factors that should
decide what changes are made to working time rules. Therefore, it was not possible to find
consensus on what should be the priorities for the revision, or on the content of any future
amended Directive.
The Commission must proceed by considering two main options: a focused review (5.1),
or a more comprehensive set of changes (5.2), on the matters highlighted by the social
partners in their replies.

21
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Dellas,Case C-14/04; FNV, Case C-124/05; Isère, C-428/09.
See COM(2010) 573 on the Charter.
See also COM(2010) 543 on Smart Regulation in the EU.
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5.1.

Focused review

The first option consists in proposing new solutions, focused on the questions of on-call time
and compensatory rest, and addressing the difficulties of implementing the SIMAP-Jaeger24
case law, which were identified by many stakeholders. It is clear from the replies that these
two issues are regarded as particularly important within public services which need to provide
continuity of service around the clock (for example, in public healthcare, residential care, and
in firefighting and emergency services). It is also clear that they are at the root of a
considerable number of cases of non-compliance or legal uncertainty25.
The preferred solutions vary to some extent between the social partners, different public
services and different Member States. The aim would be to find an appropriate EU common
framework that would allow for negotiated solutions at local or sectoral level, supporting both
protection of workers’ and users’ health and safety and the provision of high-quality services.
Given the high concentration of the use of on-call time (as defined by the Court rulings) in
certain sectors, the Commission could also envisage a solution by means of sectoral
negotiations at European level: however, this is a matter for autonomous decision of the social
partners.
i)

On-call time

A balanced solution to the treatment of on-call time could start with recognition of the
principle that all on-call time, where the worker is required to be available to the employer at
the workplace in order to provide his or her services in case of need, is working time for the
purposes of the Directive, and cannot be considered as rest time26. This would maintain the
principles established by the SIMAP and Jaeger rulings. However, it is proposed to introduce
a derogation, limited to sectors where continuity of service is required, which would allow
periods of on-call time to be counted differently (i.e. not always on a hour-per-hour basis: the
‘equivalence’ principle) subject to certain maximum weekly limits and provided that the
workers concerned are afforded appropriate protection.
Such a solution would respond to the very different activity patterns during on-call time in
different sectors and activities, and between different Member States. It would give social
partners the flexibility to find solutions at local or sectoral level and identify the most
appropriate method for counting on-call time. It would depart from the Court’s interpretation
in Dellas27, but need not require introducing a new distinction between ‘active’ and ‘inactive’
periods of on-call time.
For on-call time away from the workplace, the legal position would remain as stated in
SIMAP:28 only periods spent actually responding to a call would be counted as working time,
although waiting time at home could be treated more favourably under national laws or
collective agreements.

24
25
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SIMAP, Case C-303/98; Jaeger, Case C-151/02.
COM(2010) 802, Report on Implementation of the Working Time Directive; Deloitte Consulting,
(2010), Study to support an impact assessment regarding Directive 2003/88/EC (see footnote 4).
As the Court has already held in Vorel (Case C-437/05), this has no implications regarding rates of pay,
which are outside the scope of the Directive.
Dellas Case C-14/04.
SIMAP, Case C-303/98, para 50
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Whether the ‘equivalence’ derogation proposed above would apply to the specific situations,
where the worker’s residence is provided at the workplace as part of their employment, so that
they can be available for occasional calls29. calls for special clarification.
ii)

Compensatory rest

New provisions would have to be introduced in order to clarify the timing of daily and weekly
compensatory rest. The Court held in Jaeger that missed minimum daily rest periods should
be taken immediately after the extended work shift ends and in any event before the next
work period begins (‘immediate compensatory rest’). The legal position is not as clear
regarding missed weekly rest.
Many replies called for more flexibility on the timing of compensatory rest: however, recent
research confirms severe health and safety effects of delaying minimum daily or weekly rest
periods. It is recognised that more flexibility is needed for a range of specific situations.
However, this should be carefully limited to situations where it is necessary for objective
reasons, and should be subject to overall measures to protect the health and safety of the
workers concerned.
The Court of Justice has recently held30 that in very particular situations where the provision
of residential care over a limited period necessitates a relationship of trust and confidence
with a specific individual, it may be objectively impossible to alternate periods of work and
daily rest with the normal regularity. However, it emphasised that such an exception would
depend on the worker receiving appropriate alternative protection which ensured sufficient
rest and recuperation.
The question of whether weekly rest should normally be taken on a Sunday, rather than on
another day of the week, is very complex, raising issues about the effect on health and safety
and work-life balance, as well as issues of a social, religious and educational nature.
However, it does not necessarily follow that this is an appropriate matter for legislation at EU
level: in view of the other issues which arise, the principle of subsidiarity appears applicable.
5.2.

Comprehensive review

The second option consists in proposing a more comprehensive set of changes, as well as
addressing the questions of on-call time and compensatory rest. This option would allow the
review to take more fully into account the changing working patterns and trends described
above, and to look at the health and safety issues raised by excessive working hours in a more
holistic way. Also, many social partners wanted to address a number of the other issues set
out below.
i)

Greater flexibility for new working patterns

EU rules should respond to the continuing trend towards more flexible forms of work
organisation and individualised working hours. The objective is to have well-targeted and
sustainable flexibility in working time rules, which will boost productivity and
competitiveness while also ensuring more effective protection against health and safety risks.
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As, for example, with concierges, camping site managers, some residential care wardens, some defence
force workers.
Isère, C-428/09.
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The detailed options which follow regarding autonomous workers, work-life balance and
multiple employment contracts relate particularly to social partners’ comments on these
aspects.
The following changes could also be considered, subject to appropriate health and safety
protection where applicable:
– Scope for additional flexibility to decide working time arrangements by collective
bargaining, provided that specified core requirements are satisfied,
– Derogations to allow reference periods longer than 12 months, in specific cases, by
agreement between the social partners,
– Extending the reference period for averaging working time to 12 months by legislation
following consultation with the social partners at the appropriate level, in those sectors or
Member States where the ‘opt-out’ derogation is not in use, as part of a balanced package
with other options set out below.
ii)

Work-life balance for new demographic realities

Major changes are occurring in the world of work, owing to the increasing participation of
women and older people, the fact that both partners often now work, sometimes at different
hours and on different days, and the challenges posed by care of children and the elderly. The
rapid and widespread increase in flexitime working illustrates the strength of demand for
more balanced solutions, along with greater individualisation of lifestyles for workers of all
ages. Making working time rules more flexible could help Member States achieve the EU
2020 target of increasing workforce participation to 75% (from a current 69%), particularly
by further increasing the participation of women and older workers.
The Directive currently makes no provision for workers to be informed by employers about
envisaged changes to collective time schedules, or to request changes to individual time
schedules. There is evidence that this creates a serious challenge for reconciling work with
family life and for general work/life balance.
Consideration should be given to including in the Directive:
– encouragement for social partners to conclude, at the appropriate level and without
prejudice to their autonomy, agreements aimed at supporting reconciliation of work and
family life,
– a provision whereby Member States, in consultation with social partners, will ensure that
employers inform workers well in advance of any substantial change to the pattern of
work,
– a provision for employers to examine workers’ requests for changes to their working hours
and patterns, in the light of each other’s needs for flexibility, and to give reasons if refusing
such requests.
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iii)

Autonomous workers

Member States may allow derogations from the 48-hour limit, rest periods and other
provisions, under Article 17(1) of the Directive, in the case of certain workers who can
determine their own working time or whose working time is not predetermined. However,
there is a need to define this derogation more clearly, both to respond to changing work
patterns which allow for relatively autonomous working without clear time boundaries, and
also to avoid abuse.
A revised definition should provide that this derogation only applies to senior managers in the
public or private sectors, and other workers with genuine and effective autonomy over both
the amount and the organisation of their working time.
iv)

Multiple contracts

A significant minority of workers in the EU work under concurrent employment contracts
with different employers or, sometimes, with the same employer. It needs to be made clearer
that the working time limit in the Directive applies per worker in such situations. The
Commission has previously stated that as far as possible, the Directive must be applied per
worker, given its aim of protecting health and safety. However, enforcement can be
problematic if the employer is not aware of the worker’s other job(s). A first step may be to
clarify that if an employee works under more than one contract with the same employer,
Member States should put in place effective mechanisms to enforce the Directive's provisions
on a per-worker basis. Appropriate mechanisms for monitoring and enforcement are more
complex when there are concurrent contracts with different employers. These could be a
subject for exchange of good practices under point ix) below.
v)

The scope of the Directive and specific sectoral problems

One option raised by some replies was to exclude certain groups (for example, defence forces
or voluntary firefighters) from the scope of the Directive. However, this appears inconsistent
with the Charter, which refers to ‘every worker’, as well as with the basic principle stated in
several rulings of the Court of Justice that the Directive protects fundamental social rights of
every ‘worker’31. The Court recently held32 that the concept of ‘worker’ in the Directive has
an autonomous meaning under EU law, referring to an objectively defined employment
relationship, although the application of the concept in particular cases is a matter for national
courts.
While all workers satisfying the objective definition of an employment relationship should
thus fall within the scope of the Directive, there is a need to consider particular groups such as
volunteer firefighters, to whom it is difficult to apply or enforce general rules. They are
considered as workers under national law in some Member States, but not in others.
The specific situation of certain road transport mobile workers could also deserve special
attention. Some provisions of the Directive regarding rest periods and night work do not apply
to these workers33, and they are not covered by the sectoral Directive 2002/15/EC. Thought
31
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See footnote 21.
Isère, C-428/09.
See SEC(2010) 1611 - Staff Working Paper: report on implementation of the Working Time Directive,
section 2.6.1.
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could be given to greater harmonisation of working time rules for all road transport mobile
workers regardless the type of vehicle they drive, taking into account the existence of specific
requirements on driving time, breaks, daily and weekly rest periods laid down in Regulation
(EC) No 561/2006.
vi)

Opt-out

The issue of whether to maintain the opt-out is very divisive. It was the main cause of the
failure of conciliation between the co-legislators in 2009. Unions and employers have
different views on this issue. It is appropriate, therefore, for the Commission to give special
attention to this matter, in the light of fresh evidence on its use in practice which shows a wide
and rapid proliferation of the opt-out, particularly connected with use of on-call time, but with
very variable standards of protection and monitoring34.
It is relevant to note here that out of the 27 Member States, 16 currently allow use of the optout, but 11 of them only permit it in sectors or activities which make heavy use of on-call
time35. It does not seem realistic to ask all these Member States to refrain from using this
derogation, without ensuring feasible alternative solutions. It is clear that the future use of the
opt-out in on-call services will depend on how public services absorb the changes introduced
by this review regarding on-call time and compensatory rest. Other opportunities for
flexibility introduced by the revision of the Directive may discourage wider use of the opt-out,
such as an extension of the reference period for averaging weekly working time.
It therefore makes more sense to reduce the need for using the opt-out in the long term, by
providing more targeted forms of flexibility, than to re-open a debate on its abolition in which
no consensus appears possible between the social partners or between the co-legislators. It is
worth recalling that the number of EU workers working more than 48 hours, now representing
9 % of the workforce, continues to decline, although there are still large differences between
Member States, and arises from other factors (particularly multiple contracts) as well as from
use of the opt-out.
In addition, one could reinforce the protection afforded to those workers who accept the optout, by ensuring effective monitoring of excess hours36, reducing the risk of pressure from the
employer and ensuring that the necessary consent by the individual worker is given freely on
an informed basis. The Directive should also provide a mechanism for effective periodic
evaluation of the opt-out.
vii)

Paid annual leave

Replies highlighted difficulties with one aspect of the law relating to paid annual leave – the
rulings in Schultz-Hoff and Stringer37, which held that a worker who is absent from work for
reasons (such as illness) outside his control is still entitled to paid annual leave in respect of
that period. It should be borne in mind that proof of incapacity for work and rates of pay
during such absence are matters for national law and are outside the scope of the Directive.

34
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COM(2010) 802, Report on Implementation of the Working Time Directive; Deloitte Consulting,
(2010), Study to support an impact assessment regarding Directive 2003/88/EC (see footnote 4).
COM(2010) 802, Report on Implementation of the Working Time Directive.
It has been shown that the current provisions in Article 22(1) have remained largely ineffective.
See fn. 6.
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The core problem seems to arise from a lack of clarity on whether a worker on long-term sick
leave could accumulate paid annual leave entitlements over successive years. Such a prospect
creates an unpredictable and potentially substantial cost for employers, and could have the
unintended effect of encouraging them to terminate employment of workers on long-term
illness before it is clear whether they can return to work after recuperation. Moreover,
unlimited accumulation would seem to go beyond what is required to achieve the Directive’s
aims.
The best solution seems to be an amendment to make it clear that Member States may set
appropriate ceilings to the accumulation of paid annual leave entitlements over successive
years, once they exceed the number of weeks required to achieve the Directive’s aims of
minimum rest and recuperation38.
viii)

Better regulation

The above proposals would result in codifying a number of important Court decisions and
clarifying several points on which there is uncertainty, resulting in clearer, simpler, more
transparent and accessible regulation.
The existing text of the Directive is difficult to read and confusingly structured, with a
number of now-obsolete provisions. In particular, it contains a number of overlapping
derogations and provisions (for example, on reference periods) with some duplication and
repetition. Any revision should, however, be carried out with particular care and restraint to
ensure that substantive law is unaffected and to avoid any risk of uncertainty.
ix)

Enforcement and cooperation measures

Concerns about effective enforcement of core working time standards have been raised by a
number of replies and also figure in the Commission’s application Report.
This is an important issue. The Commission is ready to support better cooperation and
exchanges of good practices in this respect between national authorities and between social
partners39, for example by establishing at EU level a committee of experts regarding Working
Time.
6.

NEXT STEPS

A revised Working Time Directive will be instrumental for improving working conditions and
providing businesses and employees with the necessary flexibility for implementing
innovative and balanced solutions at the workplace. Further legislative action is necessary in
order to shape the EU rules to changing working time patterns while respecting their objective
of protecting workers’ health and safety, and to clarify critical issues of interpretation.
The Commission will take into account the results of this consultation for its further work on
reviewing the Directive. In particular, it may suspend such work if the social partners decide
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Pending case KHS, C-214/10 and the Commission's observations in that case.
Possible examples could include exchanges on the use of telework (which has already led to a
framework agreement of social partners at EU level) or framework agreements on innovative ways of
working to provide continuity of care in public services while ensuring quality working conditions.
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to negotiate between themselves on matters with a sufficiently wide scope. Otherwise, it will
proceed to adopt an amending legislative proposal, supported by a detailed impact assessment
considering economic and social aspects, which will be published simultaneously.
At the same time, the Commission will continue to use the legal instruments at its disposal in
order to correct several situations where Member States do not comply with the present EU
law, particularly in cases of excessive working hours with manifest negative effects on
workers’ health and safety.
7.

QUESTIONS TO THE SOCIAL PARTNERS

The Commission therefore seeks the views of the social partners on the following questions:
1. Should changes to EU working time rules be limited to the issues of on-call time and
compensatory rest, or should they address a wider range of issues, such as some or all of
those listed in section 5.2?
2. Bearing in mind the requirements of Article 153 TFEU do you consider that:
a) the options set out in section 5.1 regarding on-call time and compensatory rest,
b) some or all of the options set out in section 5.2 regarding other issues raised by social
partners and the current review,
could provide an acceptable overall framework for addressing the concerns set out in your
replies to the first phase consultation?
3. Are the EU social partners, at cross-industry or sectoral level, willing to enter into
negotiations on all or part of the issues raised in this communication with a view to
concluding an agreement that would make it possible to amend the Directive by using the
possibilities provided under Article 155 TFEU?

EN
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E) IMPACT ASSESSMENT GUIDELINES (ANNEX 10)
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10. Assessing administrative costs imposed by EU legislation
Whenever a measure is likely to impose significant administrative costs on business, the
voluntary sector or public authorities, the EU Standard Cost Model presented below
must be applied.42 The main aim of the model is to assess the net cost of information obligations imposed by EU legislation (net costs = costs introduced by a proposal if adopted,
minus the costs it would eliminate at EU and/or national level). Services are also invited to
apply the model on a tentative basis for assessing costs imposed on citizens. The possibility
and need for monetisation in this case is left to their discretion.
In principle it is sufficient to measure the administrative burden only for the preferred option.
However, if information obligations are at the core of the proposal (e.g. changing labelling or
reporting requirements) then the administrative burden should be assessed for all policy options considered.
Implementation will of course be subject to the principle of proportionate analysis (see Scope
of application of the model and expected level of accuracy). The degree of detail in the assessment will depend on the expected order of magnitude of the costs, their impact, and the
availability of reliable and representative data (see Step 7 – choice of data sources and,
where necessary, development of data capture tools).

10.1.

Outline of the model

Definition of administrative costs and administrative burden
Administrative costs are defined as the costs incurred by enterprises, the voluntary sector,
public authorities and citizens in meeting legal obligations to provide information on their
action or production, either to public authorities or to private parties. Information is to be
construed in a broad sense, i.e. including labelling, reporting, registration, monitoring and
assessment needed to provide the information (see Box 1: Types of information obligation).
In some cases, the information has to be transferred to public authorities or private parties. In
others, it only has to be available for inspection or supply on request.
Example: A regulation on air quality sets an obligation to keep a register of pollutant
emissions and an obligation to meet an air pollution threshold. Keeping a register of pollutant emissions is an administrative cost, while action taken to meet an air pollution
threshold is not. That type of compliance cost is sometimes referred to as ‘substantive
cost’ because the obligation affects the essence of the (industry) activity. Keeping a register does not entail in itself any obligation to change the production process, the nature of
the end-products or the treatment of emissions. Meeting the pollution threshold will require a substantive change at these levels (for instance the installation of new filters).

Recurring administrative costs and, where significant, one-off administrative costs have to
be taken into account.
The administrative costs consist of two different cost components: the business-as-usual
costs and administrative burdens. While the business-as-usual costs correspond to the
costs resulting from collecting and processing information which would be done by an entity
even in the absence of the legislation, the administrative burdens stem from the part of
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see COM(2005)518 and the annexed Commission Staff Working Document SEC(2005)1329. For information
about the application of the SCM by the Member States, see SCM network (http://www.administrativeburdens.com/).
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the process which is done solely because of a legal obligation.43

Information Obligations /
Administrative costs

Administrative activities

Administrative activities

an entity would continue
if legal obligations were removed

an entity only conduct because of legal obligations
Administrative burdens

Business as usual costs

This distinction is particularly important for policy-making. New legal obligations codifying
(business) good practices are by definition less burdensome for targeted entities than those
requiring tasks never performed before. Conversely, the suppression of a ‘pure’ obligation
will provide greater cost relief than the suppression of an obligation that is to a large extent
part of business as usual activities.
Although determining what an entity would ‘normally’ do may be open to different interpretation reduction efforts focus on the way to minimise or reduce ‘real’ administrative burdens.
Core equation of the cost model
Administrative costs should be assessed on the basis of the average cost of the required
administrative activity (Price) multiplied by the total number of activities performed per
year (Quantity). The average cost per action will be generally estimated by multiplying a tariff
(based on average labour cost per hour including prorated overheads) and the time required
per action. Where appropriate, other types of costs such as outsourcing, equipment or supplies’ costs will be taken into account. 44 The quantity will be calculated as the frequency of
required actions multiplied by the number of entities concerned. In case of multiple relevant
administrative activities per information obligation these need to be summed up to calculate
the administrative cost per information obligation. The core equation of the SCM is as follows:
ΣPxQ
where P (for Price) = Tariff x Time and
Q (for Quantity) = Number of businesses x Frequency)

Scope of application of the model and expected level of accuracy
The effort of assessment should remain proportionate to the scale of the administrative costs
imposed by the legislation and must be determined according to the principle of proportionate analysis (see chapter 3 of the main text). There is therefore no need to cost obligations requiring for instance little equipment, if the amount of time per action is small and
the frequency low as these are bound to be insignificant. Such decisions (i.e. no costing)
will be taken on a case-by-case basis and should be documented. In order to keep assess43 Most businesses would for instance have an accounting system, even in the absence of legal bookkeeping,
but would not necessarily provide caloric value information for all their products
44
Many small businesses for instance use external accountants to fulfil certain information obligations set by
Company Law. Chambers of commerce and sectoral professional associations also provide form filling services.
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ment of costs at a reasonable level and ensure compatibility with national methodologies, estimates will be based on working assumptions simplifying the complex reality of the Union. These assumptions are presented together with step specific guidelines below.

10.2.

Step by step guide

The assessment of positive or negative effects on administrative burden on businesses, citizens or public administrations resulting from EU legislation should begin with a full mapping
of the introduction of new or suppression of existing information obligations for each
of the options under review. This mapping should show clearly how policy options differ in
terms of information obligations. In a tabular form, such comparative mapping will usually indicate the type of information obligation, the data requirements, the target group and the obligation’s frequency.
That table should also indicate which obligations are likely to impose significant administrative burdens. The significance (high – medium – low) is usually determined by a qualitative
assessment of the likely number of entities concerned as well as the frequency and complexity of the required data.
Significant burdens will then be roughly quantified (monetary estimates) on the basis of the
EU ‘Standard Cost Model’ (see core equation above). This will often be done with the help of
the ‘Administrative Burdens Calculator’45 and the ‘EU database on Administrative Burdens’46.
A greater level of detail is expected for the monetary assessment of administrative burdens
stemming from the preferred option. This detailed application can be divided in a number of
steps. The entire workflow is summarised in Table 1 below, followed by a description of each
step.47 Following these steps will also allow you to fill in the Standard Reporting Sheet (see
step 11).

Table 1: Step by step application of the model
Phase I: Preparatory analysis
Step 1:

Identification and classification of information obligations
(e.g. certification of products) & data requirements (e.g. the certificate must provide the date of production and composition of the product)

Step 2:

Identification of required actions
(e.g. training members and employees about the information obligations, filling forms)

Step 3:

Classification by regulatory origin
(e.g. EU rule on certification is the transposition of an agreement of the World Trade Organisation)

Step 4

Identification of target group(s), also called segmentation
(e.g. large enterprises that have to fulfil obligation ‘A’ and small enterprises that have to fulfil obligation ‘B’, the size of the enterprise being defined by its turnover)

Step 5

Identification of the frequency of required actions
(e.g. small enterprises have to fill a form once a year)
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The Calculator is available to European officials on intranet http://adminburden.sg.cec.eu.int/default.aspx
See http://ec.europa.eu/enterprise/admin-burdens-reduction/home_en.htm
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Assessment is an iterative process, where earlier steps may need to be revisited in the light of work undertaken
later in the process. This is of course also true here.
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Step 6

Identification of relevant cost parameters
(e.g. particular relevance of external costs – using accounting firms – and equipment)

Qualitative assessment of significant burdens
(i.e. applying de minimis threshold test to determine which information obligations need to be quantified)
Step 7

Choice of data sources and, if necessary, development of data capture tool(s)
(e.g. deciding that the number of entities concerned will be extrapolated on the basis of data available on Eurostat, but that the number of hours each need to perform required actions will be based
on the results of interviews of enterprises; for the latter task, preparation of an interview guide and
selection of a representative sample of entities)

Phase II: Data capture and standardisation
Step 8

Assessment of the number of entities concerned (e.g. 100.000 SMEs)

Step 9

Assessment of the performance of a ‘normally efficient entity’ in each target
group, taking into account cost parameters identified in step 6
(e.g. enterprises have once a year to spend, on average, 25 hours of work by an engineer to gather
information and 5 hours of work by a clerk to fill the annual form)

Phase III: Calculation and reporting
Step 10

Extrapolation of validated data to EU level

Step 11

Final reporting and transfer to the database

Step 1

Identification and classification of information obligations

In order to facilitate the assessment of administrative costs by analogy and to improve data
analysis (identification and comparison of the most burdensome types of obligation across
various sectors, …), services are asked to use the following typology on the nature of the
administrative information obligation (box 1) when inserting relevant information obligations
in the Standard Excel Report Sheet (an example is provided at the end of step 11).
Box 1: Types of obligation
1.

Notification of (specific) activities or events (e.g. for transportation of dangerous
cargoes; when an accident affects the environment)

2.

Submission of (recurring) reports (e.g. annual accounts)

3.

Information labelling for third parties (e.g. energy labelling of domestic appliances;
price labelling)

4.

Non labelling information for third parties (e.g. financial prospectus; disclosure obligation of employers towards employees)

5.

Application for individual authorisation or exemption i.e. obligation to fulfil each
time a particular task has to be carried out; (e.g. building permits; road transporters
applying to be exempted from Sunday driving ban)

6.

Application for general authorisation or exemption (e.g. license granting permission to engage in an activity such as banking or liquor selling)

7.

Registration (e.g. entry in a business register or a professional list)

8.

Certification of products or processes, i.e. obligation to deliver a certificate (e.g.
treatment facilities having to issue a certificate of destruction of a vehicle) or to get a
certificate (e.g. aeronautical products and organisations involved in their design, pro49

duction and maintenance must get the certification of the European Aviation Safety
Agency – EASA)
9.

Inspection on behalf of public authorities (e.g. businesses having to monitor conditions for employees)

10. Cooperation with audits & inspection by public authorities or those appointed by
them (e.g. obligation for business to cooperate with working conditions inspection),
including maintenance of appropriate records (e.g. obligation for treatment facilities to keep records of the particulars of waste electronic equipment entering and
leaving the treatment facility; obligation for hotels to keep a visitor register book;
these records must be presented during the inspection)
11. Application for subsidy or grant (e.g. to structural or cohesion funds)
12. Other

Distinguishing an obligation to provide information from other regulatory obligations
is normally straight forward. There could however be a number of borderline cases where it
is difficult to decide whether a rule falls within the scope of the model or not. It is important to
ensure that such borderline cases are discussed and evaluated in the light of decisions taken
in other similar areas so as to ensure consistency.
Box 2: Examples of borderline information obligations
Costs induced by exercising a right to complain. These costs are not considered as
an administrative cost by Member States quantifying administrative costs using the Standard Cost Model because there is no ‘obligation’ to complain.
Costs induced by inspection. The usual purpose of an inspection is to collect the information needed to verify compliance with legal obligations (review of corporate books, etc.).
Ensuing costs are clearly administrative costs. However inspections are sometimes used
to collect information unrelated to legal obligations (level of satisfaction of businesses,
etc.). Submitting to such inspection is by definition voluntary and ensuing costs therefore
fall outside the definition of administrative costs imposed by legislation.
Costs induced by policy assessment. Some EU programmes require Member States
to draw up national reform programmes. Designing a reform programme is of course
quite different from an obligation to provide information. However designing monitoring
schemes, collecting data on the implementation of the policy, filling tables and submitting
them to the Commission are clearly linked to information obligations. So policy design
should not be considered as administrative cost, with the sole exception of policy assessment design.
Costs induced by the obligation of drawing safety plans. Some EU acts require businesses to design staged evacuation strategies, conduct exercises to verify that everyone
knows what to do and when, etc. (cf. plans for so-called Seveso establishments, aiports,…). This is of course quite different from an obligation to provide information; resulting costs should therefore not be considered as administrative burden. The only eligible
costs here basically are those linked to the obligation to collect information about impending risks (safety plans must often be based on a risk assessment) and the obligation to
file and/or send the safety plan.
Testing costs. When business have to submit their products & processes to the test in
order to get an authorisation or a certificate, these testing costs are not considered as
administrative costs.

Some EU legislative acts and proposals also mention the possibility for Member States to
ask for additional information (i.e. ‘…Member States may … require the inclusion of other
statements in the annual accounts in addition to the documents referred to in the first subparagraph …’). Such possibilities are not to be understood as EU IOs, insofar as Member
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States are not obliged to ask that information. Nevertheless such possibilities will be documented as they often pave the way for Member States' additions (goldplating).
Step 2

Identification of required action

The services are asked to use the following typology on the type of required action (inserted
in the excel report sheet).
Box 3: Types of required action
1.

Familiarising with the information obligation

2. Training members and employees about the information obligations
3.

Retrieving relevant information from existing data

4. Adjusting existing data
5.

Producing new data

6. Designing information material (e.g. leaflet conception)
7.

Filling forms and tables (including recordkeeping)

8.

Holding meetings (internal/external with an auditor, lawyer etc.)

9.

Inspecting and checking (including assistance to inspection by public authorities)

10. Copying (reproducing reports, producing labels or leaflets)
11. Submitting the information to the relevant authority (e.g. sending it to the relevant
authority)
12. Filing the information
13. Buying (IT) equipment & supplies (e.g. labelling machines) to specifically used to fulfil information
obligations
14. Other

Step 3

Classification by regulatory origin

In order to enhance transparency on who is responsible for what, the regulatory origin of
information obligations needs to be identified. Three simple rules should be used for this:
1.

if the obligation arises entirely from an authority that specifically states the way in which
the obligation must be met, attribute 100% of costs induced by the obligation to that authority.
2.
if the obligation set by an authority requires transposition by another authority and if the
transposing authority limits itself to what is needed to meet the obligation, attribute 100%
of the costs to the authority which set the obligation.
3.
if the obligation set by an authority requires transposition by another authority and if the
transposing authority goes beyond what is needed to meet the obligation, attribute the %
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resulting from ‘gold plating’ to the transposing authority.
Gold plating in the case of administrative obligations refers, among other things, to increasing the reporting frequency, to add ‘data requirements’ or to widen the target groups.
In the context of the Impact Assessment, services are only requested to determine costs
originating from the international and EU levels, not those that may originate at national or
lower levels. The reporting sheet (see step 11 – Report) has been conceived to be used by
EU institutions and Member State authorities, for (ex ante) assessment of proposed measures and (ex post) evaluation of existing legislation. If a national government decides to
evaluate the administrative costs put on a sector in its country, it needs to account for purely
national and regional obligations in addition to obligations of international and EU origins. By
contrast, when the Commission assesses a possible measure, there is no point guessing
what level of gold plating transposing authorities in each Member State might introduce. The
Commission only has to account for proposals transposing international obligations in the EU
and those resulting from its own initiative. There is by definition no obligation of national or
regional origin applying to the entire Union.
Example: The World Health Organisation has adopted a framework convention on tobacco control. The Community and the Member States, as signatories to the Convention,
are bound by these international rules. Article 11 provides that information on emissions
of tobacco products must appear on each package of tobacco products. It also provides
that labels may include warnings in the form of pictures. Supposing that the Commission
envisages a measure obliging manufacturers to provide information on tobacco emissions
as well as to print cancer pictures on each package, 100% of the costs induced by the first
obligation will be attributed to the ‘international’ level, while 100% of the costs induced by
the second obligation will be attributed to the ‘EU’ level. By imposing the inclusion of pictures, the EU would indeed go beyond what is needed to meet WHO obligations.

Attention should be paid to the references of the act at the origin of the obligation. In order to ensure optimal addition and comparison of data, all parties using the EU common
methodology (Commission, European Parliament, Council) or contributing data (Member
States at different levels of authority) have been asked to use the EU-Lex format for existing
EU legislation. The enumeration order varies with the type of act48 and it is therefore easier
to make a ‘cut and paste’ of the reference given by the search engine (http://europa.eu.int/eurlex/lex/RECH_menu.do?ihmlang=en) than list referencing rules.
•

For Commission proposals, EU-Lex will normally use the following format: ‘Proposal for
a Directive of the European Parliament and of the Council on the exercise of voting rights
by shareholders of companies having their registered office in a Member State and
whose shares are admitted to trading on a regulated market and amending Directive
2004/109/EC, COM/2005/0685 final.’

•

For an EU act transposing an international act, services will also provide the name
and reference of that international act, as well as information on the transposition. They
will fill the simple concordance table included in the report sheet. The table is made of
two columns: the first column gives the reference of the article detailing the obligation assessed; the second column gives the reference of the ‘original’ obligation, i.e. the article
of the act laying down the obligation transposed by the act being assessed.

48

‘Regulation (EC) No 2560/2001 of the European Parliament and of the Council of 19 December 2001 on crossborder payments in euro, Official Journal L 344 , 28/12/2001 P. 0013 – 0016’; but ‘Council Regulation (EC) No
2580/2001 of 27 December 2001 on specific restrictive measures directed against certain persons and entities
with a view to combating terrorism, Official Journal L 344 , 28/12/2001 P. 0070 – 0075’.
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Step 4

Identification of target groups

As for the target groups, it may be useful to distinguish between groups on the basis of their
size, type or location. Size may be particularly pertinent for enterprises. It is indeed often the
case that an obligation is more burdensome for small enterprises than for large ones benefitting from economies of scale. Regulation often adjusts the type of information obligations according to a number of objective criteria (number of employees, turnover level, financial capacity of the citizens, etc.).

Step 5

Identification of the frequency of required actions

The frequency indicates how many times per year an action is required.49 If, for instance, an information has to be submitted once a year, the frequency = 1; if it is every 6
months, the frequency = 2; if it is every three years, the frequency = 0.33; etc.
In some cases, the frequency may vary in time. For instance, in a number of statistics regulations such as Intrastat, enterprises have to report if their dispatches are above a set threshold. Their level of intra-EU sales will therefore determine if they have to report or not. Here
again, the advice is to keep things simple. If such fluctuations concern a limited number of
enterprises, they should not be taken into account.

Step 6

Identification of relevant cost parameters

The relevant cost parameters are of course deduced from the core equation (see core equation of the cost model). It is assumed that the main costs induced by information obligations
are labour costs. Where appropriate, equipments or supplies’ costs or costs per action
should be taken into account or used as the basis for analysis (rather than taking time as the
basis unit).
•

•

•

The cost parameters for the price per action (administrative action carried by the targeted
entity itself) are the (i) number of minutes spent on a specific action, (ii) the hourly
pay of those performing the action.50 This hourly pay should correspond to the gross salary plus overheads costs (25% by default). In order to ensure overall consistency, services are asked to use the overall tariff (all Member States & 9 qualification segments)
used for the EU baseline measurement.
The cost parameters for equipment & supplies (i.e. acquired by the targeted entity to
comply with the information obligation and solely used for that purpose) are the acquisition price and the depreciation period (service life of ‘x’ years).51
The cost parameters for the outsourcing costs (administrative action contracted out) is
what the service provider charges on average per information obligation, per entity and
per year .

49

By definition that notion does not apply to one-off costs such as ‘familiarising with the information obligation’.
These costs will therefore not be included in the standard report sheet allowing to monitor the level of recurring
costs.
50
http://ec.europa.eu/enterprise/admin-burdens-reduction/home_en.htm
51
For instance, barcode printer and scanner.
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Step 7

Choice of data sources and, if necessary, development of data capture
tool(s)

Data collection methods to be chosen according to the individual case include: focus groups,
consultation of stakeholders, field trials, consultancy studies, and expert assessment. Irrespective of the source and mode of collection, services need to verify and interpret collected
data (see Annex 11.1 approximating numbers).
In standard cases, it will be sufficient to produce overall estimates based on
(i) the ‘EU database on Administrative Burdens’ and the ‘EU Administrative Burdens Calculator’ as well as available EU statistics (provided, among others, by Eurostat
http://epp.eurostat.cec.eu.int/ and the Small and Medium-Sized Enterprises Observatory); and
the overall hourly tariff (all Member States & 9 qualification segments) used for the EU baseline measurement (see step 6)52;
(ii) standard ratios (for example assessing overheads on the basis of a mark-up percentage
on labour costs;
(iii) the opinion of experts;
(iv) Member State studies.
In exceptional cases, field work limited to a sample of Member States and/or questionnaires sent to a standard sample of the business community and simulation may have to be
used. Key templates are provided in the ‘Starter kit for measuring and reducing administrative burdens’53. Even if data are not collected by these means, it is always useful to talk to the
future addressees, insofar as they are well placed to identify hidden costs.
Member States have agreed to assist the Commission to collect data where standard
sources do not suffice.54
Box 4: Administrative Burden Reduction Programme: In 2007 Commission launched
a programme to reduce administrative burden by 2012 by 25%. It is limited to 13 priority
areas and includes a baseline measurement of existing costs in these areas. Even
though the programme is limited to specific legal acts and to assessment of costs to business, the results are helpful in understanding the mechanisms by which the administrative costs accrue. Several Member States have performed their own national baseline
measurements (the results have been taken into account in the Commission exercise).
For
more
information:
http://ec.europa.eu/enterprise/admin-burdensreduction/action_program_en.htm

52

Specific links to data on the number of businesses, labour costs and other sectoral parameters are provided on
http://www.europa.eu.int/comm/secretariat_general/impact/docs_en.htm.
53
http://ec.europa.eu/enterprise/admin-burdens-reduction/home_en.htm
54
‘The Council … reiterates its October 2004 commitment to assist the Commission in implementing the methodology. In this context Ministers agree: to provide, on request and in a proportionate manner, the information
needed to carry out assessments of EU administrative burdens and; that the methodology proposed by the Commission provides a common basis for the collection and exchange of data’ (The Council of the European Union
(ECOFIN) 2688th meeting, 8 November 2005). ‘The European Council recognises the importance for Member
States to provide, on request and in a proportionate manner, the information needed to assess administrative
costs imposed by EU legislation’ (Presidency Conclusions of the Brussels European Council, 15/16 December
2005).
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Step 8

Assessment of the number of entities concerned

In order to ensure comparability of estimates made by different DGs and ensure compatibility
with estimates conducted by a large number of Member States, services will base their assessment of administrative costs on the basis of an assumption of full compliance by all
entities concerned. All the assumptions concerning population size (e.g. SMEs), in particular for proposals with long time horizon, should be clearly explained.
Step 9

Assessment of the performance of a ‘normally efficient entity’

In order to keep assessment of costs at a reasonable level and ensure compatibility with national methodologies, the assessment will be based on ideal types (typical firms, typical
public service, etc.). National databases don’t work with ranges of estimates, but with discrete figures corresponding to standardised costs.
To start with, services will make a critical review of available data, identify and remove obvious outliers (entities whose performance is clearly eccentric, i.e. greatly below or above the
other performances). In many cases, calculating the median or the average of remaining
data might be sufficient. The standard deviation and variance (measuring how spread validated data are) will help deciding on the most appropriate method for identifying the performance of the ‘normally efficient entity’.
The following example borrowed from the ‘International SCM Manual’ shows how to proceed with
simple cases.
Box 4: Identifying typical business

Required action B

Required action A
Company 1

10 min.

Company 2

10 min.
10 min.

Company 1

10 min.

Company 2

20 min.
15 min.

Company 3

10 min.

Company 3

10 min.

Company 4

10 min.

Company 4

20 min.

Company 5

30 min.

Company 5

15 min.

Required action C

Required action D

Company 1

10 min.

Company 1

10 min.

Company 2

20 min.

Company 2

20 min.

Company 3

50 min.

Company 3

25 min.

Company 4

2 min.

Expert 1

20 min.

Company 5

5 min.

Expert 2

15 min.

More
research

20 min.

Explanation: As far as action A is concerned, Company 5 is clearly different from the others
and should therefore not be taken into account to determine the performance of a typical (or
normally efficient) business. The convergence of the other data is sufficient to choose 10
minutes as a basis for the calculation of the cost imposed on a ‘normally efficient entity’. In
the case of action B, there are no obvious outliers. The standard performance could be as55

sessed on the basis of the average (13 min.) or the median value (15 min.). The difference
being negligible (2 min.) any method would do. No estimate can be made on the basis of
data concerning action C because the latter vary too much. More research needs to be
done. Consideration should first be given to whether companies selected are not representative or whether specific circumstances can explain this wide variation of performance. The
segmentation (see Step 4 – Identification of target group(s)) should be reconsidered and, if
necessary, more interviews done. In the case of action D, only three companies answered
the questionnaire. An expert assessment was seen as necessary. The combination of the
two data sets leads to opt for 20 minutes.

In addition to the number of minutes, services will have to determine ‘normal’ level of qualification required by the main actions linked to information obligations and the ‘normal’ labour cost per hour including prorated overheads (expenses for premises, telephone, heating, electricity, IT equipment, etc.).
Step 10

Extrapolation of validated data to EU level

There is no need to provide specific estimates for each Member State or administrative
body concerned, unless to do so would be proportionate. In most cases, services will estimate EU costs by extrapolating available data at national or EU level.
When data are available for only a very limited number of Member States, extrapolation
could be done on the basis of the country distribution of administrative costs in a similar sector or for a similar event. The ‘EU database on administrative burdens’ provides approx. 340
of these (see step 6). Benchmarking projects as well as national baseline measurements55
conducted by several Member States and the most advanced Commission Impact Assessments are a prime source of information on country distributions.
Step 11

Report

Estimates need to be reported in a standardised manner to allow for their comparison and
addition. The report sheet downloadable on the SG IA website should therefore be used
http://ec.europa.eu/governance/impact/docs/eu_cost_model_report_sheet_v2.xls.
Calculation is
automatically done by the Excel report sheet.
For strategic proposals, the common report sheet will often act as a summary of more
detailed analyses. It does not prevent services from presenting more detailed data (such as
ranges of costs or key uncertainties) in separate tables and texts.
Encoding instructions: Put the equipment yearly cost based on the depreciation period in
the corresponding column. When a measure amends existing provisions and if it removes
administrative obligations, the sheet will include negative figures corresponding to the burden
reduction. Detailed instructions are included in the standard spread sheet (see link above
and example below).
Methodological caveats: When reporting on their assessment, particular care must be
taken to indicate, succinctly but clearly, the working assumptions and methodological limitations. This will include assumptions concerning compliance rate and a warning about the nature of the data presented (estimates and not exact measures).
Please note that it is sufficient to present the results of the EU SCM calculations in the main
text. The reporting sheet, major assumptions, costs parameters, etc. should be placed in an
annex.
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For details see SCM network website http://www.administrative-burdens.com/

57

10.3.

A capture tool

This section provides an example of a questionnaire designed to capture data needed to apply the model on administrative costs. The questionnaire is targeting a representative sample
of the business community.
Some questions are meant to collect quantitative data needed to assess the monetary cost
of the regulation (number of hours …). Others are meant to collect qualitative information
useful for caveats (e.g. putting into perspective the very notion of ‘burden’ by indicating that
some obligations will correspond to business’ good practices) or useful for policy design. For
instance, knowing which types of obligations are a major irritant is an important element for
setting simplification priorities, improving perception of the regulatory environment and improving compliance.
Table 1: Questionnaire for collecting data on a statistical regulation
European survey on the administrative costs of producing statistics on intra-EU trade in goods
56
(European Business Test Panel)
In recent years the issue of better regulation and in particular, the issue of administrative costs on enterprises has gained increasing attention internationally, at EU level and in the Member States.
The European Commission and its statistical office, Eurostat, are therefore increasing their efforts to
measure and better manage the administrative costs caused by European legislation. The system
known as Intrastat was devised to collect statistics on intra-Community trade. Developed by Eurostat
and operational since 1 January 1993, Intrastat involves collecting information directly from businesses
on a monthly basis. Companies exceeding a certain amount of trade in goods within the European Union are liable for Intrastat declarations.
To improve our knowledge on administrative costs caused by this specific legislation, we invite you to fill
in and submit this short questionnaire.
1

Does your company have to provide Intrastat declarations to your competent national administration (CNA)? (Usually the national statistical office or the national bank.) - YES / - NO (if NO, please
go to question 9).

2

Does this information concern: - Dispatches & shipments only / - Arrivals & receipts only / - Both
arrivals & receipts and dispatches & shipments?

3

How many hours are spent each month, on average, for collecting the information required for the
Intrastat declaration? What is the average labour cost per hour (including prorated overheads)?
(Please do not use currency symbols, spaces or dots between thousands)

4

How many hours are spent each month, on average, for drawing up the Intrastat declaration?
What is the average labour cost per hour (including prorated overheads)? (Please do not use currency symbols, spaces or dots between thousands.)

5

How does your company transmit the data to the CNA? – Electronically / - On paper

6

Do you think that the preparation/transmission of your Intrastat declaration today takes less time
than when it was initially introduced some 10 years ago? - YES / - NO / - DON’T KNOW. If YES,
could you express the change in %: ……..

7

Do you expect the time required by Intrastat to evolve in the future, for instance because of organisational or technological adaptations? - YES / - NO / - DON’T KNOW. If yes, will it - DECLINE / INCREASE - Could you express the change in %: ……..

8

Do you consider Intrastat reporting to be (on a scale of 1 to 5) not at all burdensome (1) to very
burdensome (5)?

9

Does your company make use of the statistics on Intra-EU trade in goods as they are published at
national level and/or by Eurostat? - YES, please specify the use: / - NO

56

The European Business Test Panel is a representative group of around 3600 European companies that can be
directly consulted on the development of important initiatives. The actual survey took place in August and September 2005.

58

Comments on the adaptation of the data capture tool to the regulation assessed
There was no need to ask questions on external costs, because very few enterprises outsource the management of their shipments and arrivals.
In the present case (sending a table of figures), expert judgment was sufficient to assess
transmission costs. The cost of electronic transmission is negligible because it requires very
little time and no specific equipment (enterprises use IT equipment and connection they need
for their professional work). The time and level of qualification needed for paper transmission
is fairly standard and the cost of national mail is easy to determine. It was therefore enough
to assess the proportion of enterprises using paper transmission. This contributed to keep
the questionnaire as short as possible and ensure higher response rate.
On the contrary, because of the specific reporting frequency and overall costs of the regulation, it was important to collect information on the enterprises’ learning curve (see questions
6 & 7) and to have a rather precise idea of routine costs to avoid overestimation. That information also helps assessing indirectly one off costs.

10.4.

Example of Report Sheet filled out

Note that information obligations and figures presented in the report sheet below are purely
illustrative. They are not based on actual estimates.
Actions 1, 2 and 10 should not have been fully assessed and reported. With a very low frequency, very limited time required and no specific acquisition required, their total cost was
bound to be insignificantly low. The analysis should have been stopped after the assessment
of the required number of hours. There was no need to assess other parameters such as
hourly pay or overhead, and produce a monetised estimate of these information obligations
(see 10.1 Scope of application of the model and expected level of accuracy).
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HOW TO OBTAIN EU PUBLICATIONS
Free publications:
• one copy:
via EU Bookshop (http://bookshop.europa.eu);
• more than one copy or posters/maps:
from the European Union’s representations (http://ec.europa.eu/represent_en.htm);
from the delegations in non-EU countries
(http://eeas.europa.eu/delegations/index_en.htm);
by contacting the Europe Direct service (http://europa.eu/europedirect/index_en.htm)
or calling 00 800 6 7 8 9 10 11 (freephone number from anywhere in the EU) (*).
(*) The information given is free, as are most calls (though some operators, phone boxes or hotels may
charge you).

Priced publications:
• via EU Bookshop (http://bookshop.europa.eu).
Priced subscriptions:

• via one of the sales agents of the Publications Office of the European Union
(http://publications.europa.eu/others/agents/index_en.htm).
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