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(A) Context 

The principle of equal pay for men and women has been a fundamental principle of law 
since the Treaty of Rome where it was laid down in Article 119 (now Article 157). It was 
further specified by secondary legislation in Council Directive 75/117/EEC and is today a 
key element of Directive 2006/54/EC on the implementation of the principle of equal 
treatment of men and women in matters of employment and occupation. 

In spite of the fact that this is a long-standing principle that is laid down in every Member 
State's legislation and has given rise to a considerable amount of case law both by the 
C JEU and at the national level, a substantial divide between pay levels of men and women 
appears to still persist throughout the Union, albeit to significantly varying degrees. 

In its Strategy for Equality between Women and Men (2010-2015) the Commission 
reiterated its commitment to promote equal pay between men and women for equal work 
or work of equal value. It announced that it would explore together with the social partners 
possible ways to improve the transparency of pay. 

(B) Overall opinion: NEGATIVE 

The report needs to be significantly improved in a number of important respects. 
First, it should better explain which part of the problem it wants to address, what the 
specific underlying causes are, and underpin that description with robust data and 
examples, particularly as regards the extent of actual discrimination and the 
significance of any resulting internal market issues. The report should also describe 
in greater detail the situation in the different Member States and explain the reasons 
behind the very different performance shown by gender pay gap data. On the basis of 
Member States' experiences, the report should better explain why Member States are 
either unable, or unwilling, to effectively tackle the issues at stake, and how EU action 
can add significant value. Moreover, the identification and discussion of the options 
should focus on the concrete measures available, instead of on the instrument to 
implement them. Regarding the assessment of the options, distributional effects and 
the analysis of social impacts (notably on employment) should be developed and 
SMEs/micros exemptions clarified. Furthermore, assumptions should be clearly 
explained and quantitative results backed by qualitative elements based on Member 
States' experience and stakeholder's views. Finally, the effectiveness of the retained 
measures should be assessed more in-depth. 

* Note that this opinion concerns a draft impact assessment report which may differ from the one adopted. 
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Given the nature of these concerns, the IAB requests DG JUST to submit a revised 
version of the IA report on which it will issue a new opinion. 

(C) Main recommendations for improvements 

(1) Better describe the problem. The report should explain more clearly what the real 
problem is, notably by clarifying which aspects of the gender pay gap are targeted and 
which are not. If comparing work of equal value would be an issue this needs also to be 
clearly indicated and developed. Strong evidence should be put forward to underpin both 
the root causes of those aspects of the gap to be addressed and its reported economic 
consequences (e.g. low productivity). The report needs to explain why pay discrimination 
is considered to be higher in larger enterprises. When hard data is not available, the report 
should strive to back its description at least with examples and anecdotal evidence, 
supported by the views of affected stakeholders. Moreover, the report should provide a 
more detailed background, by describing not only the legislation in place but also the 
existing structures (e.g. equality bodies) and their role. Likewise, greater detail on the 
situation in the different Member States needs to be provided, notably by clarifying which 
Member States have acted and what are the measures that have been taken. The reasons 
behind the apparently good performance of certain Member States in terms of gender pay 
gap level (e.g. Italy and Malta) or strong positive evolution (e.g. Lithuania and Poland) 
need to be explained and lessons drawn from those experiences, where relevant. 

(2) Develop the baseline scenario and strengthen the analysis of subsidiarity. The 
baseline scenario should be strengthened and should include a discussion of the 
effectiveness of the measures taken by Member States so far (or that could be taken as a 
follow-up to the relevant country specific European Semester recommendations) and the 
reason for which it is assumed that no further Member States will follow the example of 
those best performing ones. On that basis, the report should better explain why Member 
States on their own cannot effectively tackle the identified issues and, therefore, why action 
at EU level is needed. 

(3) Better present the options. The identification and discussion of the options should 
focus on their content (i.e. what the considered measures are and what they imply) and not 
on the instrument chosen to implement them. The report should also better explain the 
reasons why certain options have been discarded (e.g. Council country specific 
recommendations) or not considered (e.g. changes to the part-time Directive). 

(4) Better assess options. The report should better assess options by providing greater 
detail of the expected social impacts (notably on employment/labour market participation) 
and of the impacts on the different actors and Member States concerned (i.e. the 
distributional effects). Regarding the impact on enterprises, the report should clearly 
explain which enterprises would be exempted from which options (and why) and clarify 
whether impacts on competitiveness can be expected. The analysis should also be 
strengthened with qualitative arguments based on Member States' experience and 
stakeholders' views. With regard to the methodology followed, the report should clearly 
(and more extensively) explain the main methodological choices made and clarify how 
sensitive the quantitative results in terms of benefits and costs are to the assumptions made. 
Furthermore, the effectiveness of the retained options should be more critically assessed 
both with regard to the chosen instrument and to the success of the concerned measures in 
actually reducing the gender pay gap. 

Some more technical comments have been transmitted directly to the author DG and are expected to be 
incorporated in the final version of the impact assessment report. 
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(D) Procedure and presentation 

The report should explain why a series of targeted consultations where considered to be 
enough and, therefore, why no public consultation was launched. Moreover stakeholders' 
views should be more extensively reported throughout the whole report. Regarding 
monitoring, the report should put forward a list of concrete indicators to measure the 
progress in reducing the discrimination-based part of the gender pay gap. 

(E) IAB scrutiny process 

Reference number 2013/JUST/054 

External expertise used No 

Date of IAB meeting 17 December 2013 
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