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(A) Context 

The responsible sourcing of minerals from conflict-affected and high-risk areas has received 
considerable attention from the international community over the past few years. It has been 
the focus of initiatives adopted at the level of the UN (UN Security Council Resolution 1952 
(2010) calling for due diligence to be observed in the DRC and its neighbours in Central 
Africa), and the OECD (2011 OECD Due Diligence Guidance for Responsible Supply 
Chains of Minerals from Conflict-Affected and High-Risk Areas). In addition to multilateral 
initiatives, measures have been introduced in 2010 in the US (Dodd Frank Wall Street 
Reform and Consumer Protection Act, requiring companies listed on US stock exchanges 
using "conflict minerals" to declare the origin of such minerals as well as to perform due 
diligence) and by the Heads of States and Governments of the African Great Lakes Region 
(inter alia a regional certification mechanism based on the OECD Due Diligence Guidance). 
The EU has made, in May 2011, a political commitment at the OECD Ministerial Council to 
promote the observance of the OECD Due Diligence Guidance. The current proposal seeks 
to address the problem of the financing of armed groups by the proceeds of minerals, by 
promoting responsible sourcing practices of EU businesses for minerals originating from 
conflict-affected areas, and building further on existing international due diligence 
frameworks such as the OECD Due Diligence Guidance. 

(B) Overall opinion: NEGATIVE 

The report should be strengthened in a number of important respects. First, it should 
provide a more focused and a clearer presentation of the main problems to be 
addressed, in particular the extent to which EU companies are implicated in the 
financing of armed groups and the reasons for the low uptake of the OECD Guidance. 
Second, the report should significantly strengthen the baseline scenario, by outlining 
how the implementation problem is likely to evolve over time and by explaining in 
more detail the implications for EU companies of the entry into force of the US Dodd 
Frank Act. Third, the report should provide more detail on the policy options. It 
should better explain the added value of the voluntary regulation in practice, and 
explain how it will facilitate EU companies' compliance with the Dodd Frank Act. 
Fourth, the report should more fully assess the impacts on business/SMEs, and on the 
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relevant conflict regions, for example, the risk that legitimate mining and export of 
minerals may be unintentionally affected. 

Given the nature of these concerns, the IAB requests DG TRADE to submit a revised 
version of the IA report on which it will issue a new opinion. 

(C) Main recommendations for improvements 

(1) Better deflne the problems. The report should provide a more focused and clearer 
presentation of the main problems to be addressed, and provide further evidence in support 
of these problems. It should explain the extent to which EU companies are implicated in the 
financing of armed groups or militias in relation to third countries. It should explain more 
clearly why the uptake of the OECD guidance is so low and should further substantiate the 
implementation challenges faced by EU companies, distinguishing between the challenges 
faced by both upstream and downstream operators. The numbers of companies involved 
should be clarified and the scale of the problem as far as EU companies are concerned 
should be discussed e.g. what percentage of the smelters located in the EU engage in some 
form of due diligence practices. As regards operators further down the supply chain, the 
report should explain more clearly, with examples, what kinds of challenges are posed by 
the structure, length and opacity of the international supply chain. The report should then 
provide further evidence from the stakeholder consultation or otherwise that low levels of 
awareness of companies further down the supply chain, and language barriers are a factor in 
preventing smelters/refiners from carrying out due diligence obligations, and further 
substantiate the problems related to confidentiality concerns, and inaccuracy of 
smelter/refinery data, and explain how widespread these problems are. 

(2) Strengthen the baseline scenario. The report should provide a much more in-depth 
baseline scenario which clearly outlines the measures in place at Member State level, 
including on performance clauses of procurement contracts where relevant, and highlighting 
the obligations for EU companies arising from legislation in third countries. It should 
consider how the situation would evolve in the absence of a legislative measure at EU level 
but still assuming the continuation of other actions to stimulate uptake of OECD guidance. 
The report should then present the likely evolution of the implementation problem and the 
costs, including for downstream users, in view of recent developments such as the US Court 
decision regarding compliance with the US Dodd Frank Act, and possible future non-
legislative measures at Member State or EU level which could facilitate uptake of the 
OECD Due Diligence Guidelines. As regards the impacts of the US Dodd Frank Act, the 
report should clearly explain, based on an assessment of the uptake of the measures by other 
major trading partners, how the market position of EU companies trading with the US will 
be affected. The report should then further substantiate the claim that the free choice and 
security of supply of the 'three Ts' and gold may be under threat. 

(3) Provide more detail on the policy options, and clarify the level of ambition. The 
report should provide more detail on the actual content and scope of each of the options and 
clearly present the views of industry and other stakeholders. In particular, in relation to 
option 3, it should explain exactly which elements of the OECD due diligence guidance will 
be incorporated into the voluntary regulation, and what the precise requirements for EU 
companies will be. As regards the scope, it should explain which EU importers will be 
targeted, and the number of smelters and refiners (within or outside the EU) which will be 
implicated. Drawing upon the views of stakeholders, the report should then elaborate further 
on the expected level of uptake of the measures and explain what incentives will be in place 
to encourage companies to enter the voluntary system. It should also assess stakeholder 
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concerns about the feasibility of reaching a critical mass for effective uptake of due 
diligence practices at global level. It should further discuss the added-value of this option, 
by explaining to what extent participation of downstream operators in the certification 
system is feasible given the acknowledged difficulty with determining the origin of minerals 
after the smelting stage, and given that participation in the scheme by smelters/ refiners is 
voluntary. The report should then clarify the level of ambition as regards the voluntary 
regulation, and explain whether this option will become mandatory over time. Finally, the 
report should discuss further the feasibility of the mandatory options. 

(4) Better assess the impacts. The report should better assess the overall eftectiveness of 
the options in terms of the objectives, including specifically their effects on financing of 
armed groups and on adoption of due diligence practices by EU companies. It should be 
clearer on what difference the preferred option is likely to make in comparison to the fully 
developed baseline (see comments above), explain how it will help EU companies to 
comply with the requirements of the Dodd Frank Act and whether and how different sectors 
would be affected. The report should further elaborate on the expected impacts of the 
measures on the security of supply of the minerals concerned. It should better assess the 
impact that these measures may have on the relevant conflict regions, including on local 
communities, for example, the risk that legitimate mining and export of minerals may be 
affected. Finally, the report should further assess the potential impacts upon the 
competitiveness of EU companies and should monetize the once-off and recurring costs for 
business, particularly SMEs. 

Some more technical comments have been transmitted directly to the author DG and are expected to be 
incorporated in the final version of the impact assessment report. 

(D) Procedure and presentation. The views of different stakeholders groups should be 
presented throughout the report. The problem tree should be fully aligned with the stated 
problem definition in the text, in particular as regards the implementation challenges. 

(E) IAB scrutiny process 
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