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(A) Context 

The aim of the Merger Regulation is to ensure effective competition in the internal market. 
Almost ten years after its last review, further developments may be considered to make 
merger control at the EU level more effective and efficient. Within this context, the 
Commission published a consultative Staff Working Paper "Towards more effective EU 
merger control" in June 2013. In light of the comments received by stakeholders during the 
consultation, this impact assessment accompanies a White Paper that mainly explores two 
issues: (i) The most appropriate treatment of minority shareholdings with a Community 
dimension that currently fall outside the scope of the Merger Regulation; and (ii) further 
fine-tuning of the existing referral system. Based on the feedback on the White Paper, on
going dialogue with all stakeholders and further assessment, the Commission will decide, 
at a later stage, whether it will take further steps towards a legislative proposal to amend 
the Merger Regulation. 

(B) Overall opinion: POSITIVE 

The report was considered to be well drafted and proportionate for a White Paper. 
However, the problem section should still be strengthened and clearly explain the 
added value of regulating minority shareholdings at EU level. The report should also 
better explain the rationale of the identified options and indicate how they would 
work in practice, including in relation to Member States' systems. It should clarify 
why only one option was considered with regard to the revision of referral procedure. 
Finally, the report should better refer to stakeholder views and more clearly explain 
the Commission's position whenever it diverges from that of stakeholders. 

(C) Main recommendations for improvements 

(1) Better explain the need for EU action. The report should better explain which 
developments at EU or national level in the course of the last ten years triggered the need to 
regulate minority shareholdings at the EU level, despite the limited availability of empirical 
evidence on the effects of minority shareholdings. In doing so, it should better present the 
readiness of Member States to address this issue (e.g. ES, IT or FR) and, where relevant, 
recall the experience with designing the current EU merger rules. The report should then 
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better explain the added value of investigating minority shareholding cases at the EU rather 
than national level (i.e. those that would fall under the competence of Member States 
currently regulating minority shareholdings) and indicate how many of the estimated 20-30 
cases might be problematic from a competition perspective (e.g. by referring to the 11% 
intervention rate of Germany). In order to better show which theories of harm are more 
relevant in practice than others, the report should corroborate them with the corresponding 
cases from practice (such as limiting competitive strategies in the case of Ryanair/Aer 
Lingus). In this context, it should be better explained why the given examples refer to 
resolved cases only. The report should also better present the need to simplify the pre-
notification referrals under Article 4(5) and clarify whether forum shopping is considered 
to be a problem. 

(2) Improve the presentation of options. The report should better explain the rationale of 
the options' design and provide further detail on the content of the options. In particular, it 
should clarify to what extent the new set of rules could be defined as "compatible" with the 
two existing opposite systems at Member State level (i.e. self-assessment in the UK and 
notification in DE and AT). In this context, the report should explain the reasons for setting 
the thresholds in the preferred option at a given level (i.e. 5% and 25%) and indicate how 
exactly the remaining criteria would be defined (such as board seats, voting or information 
rights etc.). It should also explain on what basis transactions would be considered as 
"harmful". As regards referrals, the report should clarify if other alternatives have been 
considered and discarded (e.g. due to legal constraints). 

(3) Strengthen the assessment of impacts. Although more insights on the assessment of 
the targeted transparency system are likely to be gathered during the next phase of 
consultation, the report should make a greater effort to explain under what assumptions the 
targeted transparency option would more successfully prevent harm to competition than the 
self-assessment system (while being only "slightly" more burdensome for businesses and 
national authorities). On referrals, the report should indicate the likelihood that Member 
States would "veto" the referral under Article 4(5). It should also provide more insights on 
the likely additional workload for the Commission. 

(4) Better reflect stakeholder views. The report should make more extensive use of 
stakeholder views expressed during the public as well as the targeted consultations. In this 
regard, it should better acknowledge the numerous critical views of stakeholders (most of 
which favoured the self-assessment system) and more clearly explain the Commission's 
position whenever it diverges from that of stakeholders. 

Some more technical comments have been transmitted directly to the author DG and are expected to be 
incorporated in the final version of the impact assessment report. 

(D) Procedure and presentation 

The executive summary sheet should be shortened to the two page limit. 

(E) IAB scrutiny process 
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