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(A) Context 

The past years have highlighted certain corporate governance shortcomings of European 
listed companies. These shortcomings relate to different corporate governance actors: 
directors, shareholders (institutional investors and asset managers) and proxy advisors. 

Only a number of key aspects of corporate governance have been harmonised at EU level, 
in particular through Directive 2007/36/EC on the exercise of certain rights of shareholders 
in listed companies. The Commission adopted on 12 December 2012 an Action Plan on 
European company law and corporate governance outlining the initiatives to be taken in 
the coming years in order to modernise and enhance the current framework. The main 
objectives in the area of corporate governance are enhancing shareholder engagement and 
improving transparency between companies and investors. 

(B) Overall opinion: POSITIVE 

The report still needs to be improved in a number of respects. First, it should better 
underpin, ideally with quantitative evidence, the description of the problems in 
relation to proxy advisors and related party transactions. Furthermore, the analysis 
of impacts should be improved by better presenting the estimated costs and by 
striving to strengthen the quantification of the expected benefits. In addition, the 
report should better demonstrate the effectiveness of the envisaged transparency 
rules for institutional investors and asset managers in enhancing shareholders' 
engagement. Finally, it should explain the urgency of legislating with regards to 
proxy advisors, given that the self-regulatory approach recommended by ESMA (i.e. 
the adoption by proxy advisors of a code of conduct) has not been given the time to 
prove its merits. 

* Note that this opinion concerns a draft impact assessment report which may differ from the one adopted. 
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(C) Main recommendations for improvements 

(1) Improve the problem description. While the problem definition has been 
strengthened with further data and examples, stronger evidence should be provided 
regarding the related party transactions and the proxy advisors issues. In particular, the 
report should provide further evidence of the existence of unjustified transfers of value 
from companies to related parties and of the unreliability of the advice of proxy advisors. 
Moreover, the report needs to better underpin the reported growing investor interest on 
engagement investment strategies, for example, by referring to stakeholders' views and, 
ideally, by focussing on the engagement issues covered in the report (i.e. governance) and 
not the other corporate responsibility issues (i.e. environment and social matters). The 
report should also mention that selling shares by investors and consequent price declines 
are informative for market participants and push managers to self-discipline as they need to 
regain credibility. In addition, coherence between the problem tree and the different 
problem definition sections needs to be enhanced and the overview regarding 'On-going 
developments' updated. Finally, as the revised set of operational objectives is rather 
specific, consideration should be given to replacing them by quantifiable objectives, such 
as greater correlation between directors' pay and company performance, lower turnover of 
asset managers' portfolios and/or greater shareholders' turnout to and vote participation in 
shareholders' meetings. 

(2) Better present impacts. The presentation of the expected costs needs to be 
streamlined, for example, by adding up individual costs of the same option and presenting 
them in a table so that it is easier to have an overview of the total costs of the retained 
package of measures. The report should also provide greater clarity (at least in an annex) 
regarding the detailed calculations and formulas used. Moreover, further efforts should be 
undertaken to provide an estimation of the size of the anticipated benefits or, at least, they 
should be put into relation to the magnitude of the expected costs. 

(3) Better demonstrate the effectiveness of the retained options. While the effectiveness 
of most of the retained options is clearer, there is still scope to better demonstrate that the 
foreseen transparency obligation for institutional investors and asset managers would 
effectively increase their level of engagement. This could be done by referring to the 
experience of countries that have introduced similar measures or to stakeholders' views on 
the appropriateness of the retained option. Regarding proxy advisors, the report argues that 
binding rules may be more effective than self-regulation but should also explain why 
binding rules are needed now, i.e. before the code of conduct to be drafted by the industry 
has been given a chance to prove its effectiveness. 

Some more technical comments have been transmitted directly to the author DG and are expected to be 
incorporated in the final version of the impact assessment report. 

(D) Procedure and presentation 

The presentation would be improved if the graphs were systematically sourced and their 
numbering reviewed. The table of contents should be updated in order to include the new 
annexes. 
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(E) IAB scrutiny process 

Reference number 2013/MARKT/033&34 

External expertise used No 

Date of IAB meeting Written procedure 

An earlier version of this report was submitted to the IAB in 
June 2013, for which the Board issued an opinion on 19 July 
2013. 

3 


