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Local Autonomy Index for the European countries (1990-2014): Portugal (POR)

The Constitution of the Portuguese Republic, approved in 1976, recognizes local authorities’ autonomy, establishing it as one of the main principles that the Portuguese State must follow, among others such as the principle of democratic decentralization (article 6th). In It’s article 236, under the general principles of Local Power, it is mentioned that the Portuguese democratic organization includes three types of local authorities: Freguesias (parishes), Municípios (municipalities) and Regiões Administrativas (administrative regions). Despite this, the latter is yet to be created. Without this intermediate administrative division, and given that “freguesias” are a subdivision of municipalities, which, although with their own autonomy, have a shortened responsibility and power, compared to municipalities, these – municipalities - are the entity focused in the present report. There are, today, 308 municipalities in Portugal.

The following scoring is based, primarily, on the analysis of the legal documents, official data and literature mentioned below. Considering, however, that more often than it should the reality falls short to what the legislator fully intended, some scores might introduce a different scenario than the one provided in said legal documents in order to more accurately depict the real autonomy granted on such fields. Said examples can be found on the fields of Policy Scope and Effective Political Discretion, where the influence of entities placed in higher levels of the government is still a reality that an analysis based exclusively on the field of theory would fail to introduce.

Lastly, although it is not within the time gap this project intends to focus on, a Law was recently passed in Portugal (Decree-Law 30/2015, 12th February), aiming to further develop the process of decentralization and fight the centralization tendency that is still highly felt. This law recognizes exactly that the previous legislation and projects intended to reach exactly this goal never had a significant level of success and intends focus essentially on the delegation of functions in the fields of education, health, social security and culture (articles 8, 9, 10 and 11).
Self-rule
1. Institutional depth
3/3 Score: The Decree-law 100/84 contained a general clause – article 2, n.º 1 - providing local government with an open set of tasks, providing the autonomy to decide which ones they wanted to take on, related, of course, to fields connected to the specific interests of it’s own local population, such as public development, supply, health, culture, security… 

2/3 Score: In 1999 this situation suffered a small change (Law 159/99), since the general clause was replaced by a very wide but predefined range of tasks from which they could choose, no longer having the ability to autonomously determine which tasks would they want to take on. Although it seems like a considerable change, the fact is that the fields mentioned in article 13, nº 1 were so wide that it barely had any impact in comparison to the previous legal status.

3/3 Score: In 2013 the general clause was reintroduced (Law 75/2013, article 2), giving local government the liberty to assume, again, any task they considered relevant to promote and safeguard their interests.
CODING

Portugal scores 2-3.
2. Policy scope
Although legislation has always granted some sort of responsibility in each of these types of tasks and the legal changes throughout the years have enhanced the margin of responsibility or influence local government has in them, most of the times it does not allow for the maximum score. This is why most of them, even with some legal changes, have always kept the same middle score these last 14 years. This does not reflect, however, the reality, which is the effective growth local government’s influence and responsibility, has had over these tasks during those years. More recently, even though not included in the time range of this project, and as it was already mentioned, a Law was passed (Decree-Law 30/2015) which intends to delegate even more responsibility and influence in these areas, with a special focus on the fields of Education, Health, Social Assistance and Culture. 
See: Decreto-Lei n.º 144/2008 de 28 de Julho – articles mentioned below.
Education (article 19): partial responsibility, involving financial aid in education projects and organization/management of school transportation; student housing; building and maintenance of school buildings for primary and basic education levels (equivalent to 10 years – usually students reach the last level of basic education with 14/15 years). No competences regarding teachers. 

Decree-law 30/2015 establishes that municipalities can now assume new tasks previously restricted to the Education Ministry, such as managing school calendar; student’s enrolment and placement; recruitment and evaluation of non-teacher staff; building and maintenance of infrastructures non-limited to primary and basic education levels.
Social Assistance: Only after 1999 (Law 159/99 – article 23) appeared the first legal provision giving municipalities the responsibility to participate and cooperate with social security institutions, promoting programs to fight poverty and social exclusion and allowing them to invest or support the investment in the construction of kindergartens, nursing homes, day centers for the elderly and other centers for disabled people.

In coordination with local entities (Conselhos Locais de Acção Social), municipalities can now, with Decree-Law 30/2015, introduce new mechanisms and strategies that can be used to answer social needs of their population, as well as work in cooperation with other entities in their community in the fields of social security, employment, professional education, housing or any others relevant to achieving the purpose of integration in the community.
Health: Very limited functions, related to primary health care, in the beginning. After 1999 (Law 159/99 – article 22), a wider range of tasks, involving the building of infrastructures and maintenance of health centers; participation in health promotion projects and in the definition of health policies, along with other related tasks.

Decree-Law 30/2015 mentions the possibility of local authorities determine health strategies, integrated in the National Health Plan, as well as management and functioning schedules of “functional units of health centers” (Unidades funcionais dos Agrupamentos de Centros de Saúde), execution of house support interventions and health promotion initiatives, managing transportation, house support and care units, recruitment, formation and evaluation of health technicians and assistants, building and maintenance of infrastructures and equipment.
Land-use: (article 29) Local Land-use has always been of the full responsibility of local authorities. Specifically, they create and approve “municipal plans of land use”, determining which areas are allocated to urban development (in accordance, however, with national land use plans which establish general rules intended to safeguard natural resources and a sustainable land use. It is here important to mention that Municipalities have a say in these matters, participating in these regional or national land-use plans) and priority constructions to be made, including rehabilitation of critical areas. Municipalities also have the power to declare areas or fields as being of public utility and issue building permits that allow for construction in more sensitive areas such as harbors and beaches.
Public Transport: (article 18). Assuming this field only refers to Local (urban) public transport, this function has always been of the responsibility of the local government. However, it is important to mention that public transportation in the two major cities of Portugal (Lisbon and Porto) is not included in this reality, belonging to public corporations. Article 18 expressly attributes to municipalities the tasks of planning, managing and investing in fields such as traffic network in the municipal area; public transportation; traffic support infrastructures; Municipalities also have influence in the definition of the national and regional traffic network.
Housing: Local Government has always had, to some extent, responsibilities related to housing functions. Some of those tasks include providing fields for the construction of social housing; promoting programs of affordable housing with rental control and rehabilitation; granting financial incentives and forcing owners to repair buildings;
Police: Local Police forces are limited to tasks related to traffic law abidance and other administrative local rules.

Law n. º 19/2004, 20th de May, articles 3rd, 4th and 5th.
Caring functions: (article 23). Only after 1999 (Law 159/99) appeared the first legal provision giving municipalities tasks related to: building or investing in kindergartens, adult day care and nursing homes for elderly or disabled people; The most appropriate score seems to be 0,5
3. Effective political discretion

The legislation used to explain the scoring given to the Policy Scope field also establishes the legal regime applied to the current field. Therefore, the same explanation and articles can provide the grounds for the scoring given. 

Education: Local Government can decide the number of schools to build but has no influence in regards to teachers.

Social Assistance: Same explanation given in the Policy scope field.
Health: Same explanation given in the Policy scope field.
Land-use: Land-use has always been of the full responsibility of local authorities.

Public Transport: Assuming this field only refers to Local (urban) public transport, this function has always been of the responsibility of the local government. However, it is important to mention that public transportation in the two major cities of Portugal (Lisbon and Porto) is not included in this reality, belonging to public corporations.

Housing: Local Government has always had, to some extent, responsibilities related to housing functions.
Police: Same explanation given in the Policy scope field.
Caring functions: Only after 1999 (Law 159/99) appeared the first legal provision giving municipalities tasks related to: building or investing in kindergartens, adult day care and nursing homes for elderly or disabled people
4. Fiscal autonomy

1 – Decree-Law nº 442-C/88 only gave local government the ability to set the rate of minor taxes. 

2 - In 2003, they started to be able to determine, within a very narrow and predefined range, the rate of one major tax (property tax). However, since they can only do it under very restricted limits, I attributed code 2. Also, despite not having any effect on the final rate of personal income tax, it could be worth mentioning that local government can decide weather they want to receive, or not, 5% (or less) of the personal income tax of their residents (Law 73/2003).
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Portugal scores 1-2.
5. Financial transfer system
All financial transfers received by the local government are unconditional. 
Municipal transfers from State taxes are defined in article 25.th of Law nr. 73/2013, 3rd of September and calculated based on strict parameters. For example:

- a general transfer based on a percentage (19,5%) of the average of the personal income of local residents and the value added tax;
- a specific transfer determined by the expenses concerning tasks and competences that central government transferred to municipalities;

In addition, there’s an annual report that analyses the economical and financial situation of local entities, called “Anuário financeiro dos Municípios Portugueses” that can be found in

CODING

Portugal scores 3.
6. Financial self-reliance

The average score places Local Government’s own revenues in the 31% - 36% range. However, this is only a general average, since there is a wide number of municipalities with either more than 50% (some reaching more than 80%) or less than 25% (some reaching less than 5%). This variation is directly related to the dimension of each Municipality, since local revenues derived from property taxes or personal income taxes are responsible for achieving financial independence for the larger ones.
As established in article 14º of Lei n.º 73/2013, Municipal revenues derive from various sources, such as property taxes; fines and other administrative sanctions; a percentage of car taxation and car circulation tax; fees deriving from licenses, permits or services provided by the municipality;
CODING
Portugal scores 2.
7. Borrowing autonomy

Local authorities don’t need prior authorization from higher-level governments and have some restrictions. These restrictions have, along the years, been changing (Law n.º 42/98 wasn’t as strict as the regulations that followed). However, this doesn’t change the fact that the applicable scoring should be 2 in each year. 
total debt limits – established in each year’s Estate Budget
; 
short term loans, which can only serve the purpose of covering for financial difficulties, whereas mid and long term loans can be used for other purposes, such as investment
· The former “Lei das Finanças Locais” (Local finance Law) - Lei n.º 42/98, de 6 de Agosto: maintained the same previous legal grounds on which municipalities were authorized to borrow (article 24, nr. 3)
· The Lei das Finanças Locais – Lei n.º 2/2007, de 15 de Janeiro – introduced significant changes that implicated a more strict acess to credit, including control mechanisms of short term debt.
· The present legal framework is established by Law n.º 73/2013, 03 September, articles 49 to 52.
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Portugal scores 2.
8. Organisational autonomy

Not sure how the scoring in this item works. The correct score would be number 2, but only because score 1 and the last two 0.5 are applicable: citizens elect Executives by the municipal council or directly and Local authorities choose their organizational structure and establish legal entities and municipal enterprises
CODING

Portugal scores 2.
Interactive rule
9. Legal protection

Local authorities have the ability to settle disputes with higher authorities through administrative and constitutional courts.
CODING

Portugal scores 2.
10. Administrative supervision

There is no need to further explanations here. The scoring (2) is self-explanatory. Administrative supervision is mentioned in the Constitution (article 242) and regulated by law (Law 27/96, 1st August), explaining that it consists in guarantying that local government does not violate the law.
CODING

Portugal scores 2.
11. Central or regional access

Since 84 (Decree-Law 99/84) it is legally possible for local authorities to create an association (Associação Nacional de Municípios Portugueses – National Association of Portuguese Municipalities), allowing them to be consulted in matters of their interest and to have some influence in the decision-making process.
This, and any other “associação” that comply the necessary prerequisites to be considered a “National Association” are legally empowered to certain rights, (Law nr. 54/98, 18th August), such as previous consultation in all legislative initiatives regarding matters of their competence. This, however, does not guarantee that a real and effective influence in the decisions made by the central government actually exists. Given, however, the steps that are being given towards a more decentralized government, one can assume that, at least to some extent, this Association has had, indeed, a growth in its ability to have an impact in the decision making process. 
CODING

Portugal scores 1-2.
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