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1. CONTEXT

The digital economyhasbeena major driver of growth in the pasttwo decadesandis
expectedto grow seventimes fasterthan the overall EU GDP in comingyears: Under
the political guidelinesof the EuropeanCommissionadaptingthe currentEU copyright
rules to the realities of the Digital Single Market (DSM) i i light of the digital
revolution, new consumerbehaviorand Eu r o gut@ad d i v e ris ane of the
flagship projectsfor the next years? In particular, the DSM Strategy puts forward a
range of initiatives,amongothers,in copyrightwith the objectiveof creatinganinternal
marketfor digital contentandserviceslt callsfor addressing setof key obstaclego the
functioning of the DSM, including allowing wider online accesgo copyright-protected
works by usersacrosshe EU. The Strategyhoweveralsorecognizeghattheseobstacles
are very different in scope,natureand complexity; thereforeit endorsesa stepby-step
approach.

This ImpactAssessmenteport(lA) accompaniea self-standinginitiative to enhancehe
crossbhorderportability of online contentservicesn the DSM. This is oneof thefirst of
thoseinitiatives underthe DSM Strategythataim at facilitating accesgo digital content,
in particularby removingthe barriersthat currently stop consumerswhentravelling in
the EU, from accessingervicegheysubscribedo or digital contentthey havepurchased
or rentedin their homeMember State(MS).Crossborderportability is a specificaspect
of the broaderdiscussiornon accesdo servicesacrossborderswherecurrentlythereare
ongoing consultationsboth as regardsthe rules applicableto satellite broadcastingand
cable retransmissiorservices” and, more generdly, to serviceS. The problemswith
crossbhorderportabiity howeverare specificandthey necessitata specificsolution (as
explainedaterin this IA). Theycouldnotbeaddressedndresolvedby the aboveor any
otherinitiative underthe DSM Strategy In particular,the ongoingreview of the Satellite
and Cable Directive® has a different scope (e.g. as regardsthe relevant services).
Moreover limited or no acces®f consumersn a MS to online contentservicegrovided
in other MS” is a situation that is very different from crossborder portability (as
de<ribed above).The former would require a different legal solution and would have
differenteconomidmpacts.Thesessuesarenotaddresseth this IA.

Specific early interventionon the crossborder portability of online contentservicesis
also timely now that consumersare nearingthe date where there will be an end to
roamingchargedor travelerswithin the EU.

This initiative will be followed by othersregardingthe further areasidentified in the
DSM Strategy.

! https://ec.europa.eu/digitabenda/sites/digitaigenda/files/F13P%20Fact%20Sheet.pdf
http://ec.europa.eu/about/junckesmmission/docs/oettinger _en.pdf

Communicationfrom the Commission"A digital single marketstrategyfor Europe"”,6 May 2015,
http://ec.europa.eu/priorities/digitaingle market/docs/dsrcommunication_en.pdf

Consultation on the review of the Satellite and Cable Directive, https://ec.europa.eu/digital
agenda/en/news/consultaticgview-eusatelliteandcabledirective
https://ec.europa.eu/eusurvey/runner/geoblocksurvey2015/

Directive 93/83/EEC

Also referredto as"crossborderaccess'dr "geo-blocking”.

http://europa.eu/rapid/presslease P-15-5265 en.htm

The interplayof this initiative andthe draft legislationon digital contracthasbeenexaminedandtheir
consistencyensured.
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https://ec.europa.eu/digital-agenda/sites/digital-agenda/files/FI3P%2520Fact%2520Sheet.pdf
http://ec.europa.eu/about/juncker-commission/docs/oettinger_en.pdf
http://ec.europa.eu/priorities/digital-single-market/docs/dsm-communication_en.pdf
https://ec.europa.eu/digital-agenda/en/news/consultation-review-eu-satellite-and-cable-directive
https://ec.europa.eu/digital-agenda/en/news/consultation-review-eu-satellite-and-cable-directive
https://ec.europa.eu/eusurvey/runner/geoblocksurvey2015/
http://europa.eu/rapid/press-release_IP-15-5265_en.htm

2.  WHAT IS THE PROBLEM AND WHY IS IT A PROBLEM ?

With growingaccesgo theinternetdigital hasbecomefor many,the mainway to enjoy
contentsuchasmusic,gamesfilms or sportanda meansto participatein society.More

and more consumersaccesscontent online: between 2009 and 2013, corsumers'
spendingincreasedby 86% on digital music downloadsand by 413% on streaming’.

Today there are close to 600 online music servicesin Europe'*? The sametrend is

observabldor videa consumersspendingon digital video increasedoy 400% between
2010and 20133, In 2014 therewere more than3000videoc-on-demand(VOD) services
in Europe,including catchup TV servicesof broadcasterg1196 services)and VOD

services providing accessto a catalogueof programs (2101 services)** In 2014,
subscriptionlVOD serviceshad25 million usersin 14 EU MS.*** In 2013the onlineon-

demandTV revenueseachedi938 million and online on-demandfilm revenuesi588
million in theEU.}" As regardse-books Europeansiaveembracedhemonly to alimited

extentso far: sdes of e-booksin Europeaccountedor 7% of the global digital sales(a

total of 8.1 billion in 2014).A trendtowardsmoredigital revenuess forecastedor the

coming years but these remain far behind revenuesfrom hard copies?® In Europe
consumesspanding on videogamess estimatedat morethant20 billion in 2015, out of

a global marketof 068 billion. The numberof active socialnetwork gameusersrosein

Europefrom 17 million a monthin 2008to 376 million amonthin 2013%° Furthermore,
58% consumersin the EU accesdive events(suchas sports,concerts,etc.) online®

Online sports consumptionis also growing globally, including in the major European
markets: %

Online content services(for the purposesof this IA: servicesgiving accessover the
internetto copyrightprotectedcontentsuchas films, music, e-booksor gamesand to

radio and TV programs)provide viewers with flexibility when watching audiovisual
(AV) programsjncluding sportseventsJisteningto music,readingbooksor newspapes,
by giving themvastcatalogueso choosefrom andthe possibility to accessuchcontent
at the time of their choice?® Tablets and smartphonesfurther facilitate suchusesby
providing accessfrom whereverthe viewers are. Smartphonepenetrationhas almost
doubledin Europein the lasttwo yearsandthe useof tabletshasincreasedrom 18%in

10
11
12

PWC Globalentertainmenandmediaoutlook20142018(dataavailablefor 18 EU MS)
http://www.promusic.org(SeptembeR015),seealsoAnnex5.

Figuresare not availableon the value of the EU digital market. The global digital revenuesof the
recordingindustryreachedJSD 6.85billion in 2014.1FPI Digital Music Report2015
EuropearVideo Yearbook2014,InternationaVideo Federatior(IVF);
http://www.ivf-video.org/new/public/media/Europe_2014.pdf

N.B. Thedatausedin the problemdefinitionon VOD serviceperMS arefrom a2013study.

15 AT, BE,DE, DK, ES,FI, FR,IE, IT, LU, NL, PT,SE,UK

® |DATE Digiworld Yearbook2015,AudiovisualObservatonandIHS.

7 AudiovisualObservatory

8 |DATE Digiworld Yearbook2015

19 http://www.isfe.euandIHS

20 2015DSM consumessurvey:identifying the main crossborderobstaclego the Digital Single Market
and where they matter most. More specifically, over 50% consumersn FR, DE, IT, ES and GB
consumesports content online, including streaminglive sport events;see Global Sports Media
ConsumptiorReport2014.

SeeGlobal SportsMediaConsumptiorReports2012and2014,which coverFR, DE, IT, ESandGB.
For furthereconomicdataseeAnnexes4 and5.

This IA extendgto online contentserviceslt doesnot coversatellitebroadcastingervicesetc. asthe
SatelliteandCableDirective (Directive 93/83/EEC)is currentlyunderreview. The public consultation
runs until 16 November2015 and containsquestions(e.g. Q2, Q2.2 and Q4) relevantto the cross
border portability of suchservices. This initiative thereforeshould not preempt the resultsof the
consultatiorandthe assessmemf the differentoptionsin thatarea.
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http://www.ivf-video.org/new/public/media/Europe_2014.pdf
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2012to almost50% of householdsn 2014 In 2012,36% of individualsin the EU used
a mobile deviceto connectto the internet.In 2014, this sharehasrisento 51%2°%° In
2012, 14% of individualsin the EU useda mobile devicefor readingor downloading

newsand12%for playinggameswatchingimagesyideoor listeningto music?’ %

Online contentservicesrely predominantlyon content that is protected by copyright

and related rights,?® e.g. films or music. However theseservicesmay also include
contentthat is not necessarilyprotectedby copyright, the most notableexamplebeing

sporting events At the sametime, when sporting eventsare broadcast broadcasting
organisationganinvokerightsin suchbroadcastsinderEU copyrightlaw.

Providersof online contentservicesvantingto usecopyright-protected content needto
geta licencefrom the holdersof the rights in the contentthey wantto useandfor the
territoriesin which theywantto providethe services.The mannerin which onlinerights
are licensed dependson the type of contentand the categoryof right holder. For
example,rights in AV contentare normdly licensedby AV producersand, as far as
premiumAV content!is concernedpn an exclusiveterritorial basis whereasightsin
music are licensedin part by record producersand music publishersand in part by
authors'collective managemenorganisatios (CMOs) and, normally, without territorial
exclusivity.

Therights to transmit sporting events i.e. theauthorisatiorgivenby a sportsorganiser
to a broadcaste(to be distinguishedfrom the rights the broadcastehasin broadcasts
itself i seeaboveg or to anotherserviceprovider so that they cantransmitthe sporting
eventto the public, further referredto as fisports broadcasting rightso, are often sold
jointly, in particularwhensportclubsentrustnationalor internationalsportassociations
to sell theserights on their behalf*? As indicatedby the Commission'slecisionapractice
in competitioncases? in a numberof EU marketspremiumsportscontentbroadcasting
rightsaresoldin opentendersandin packages? However,suchselling practicesarenot
yet spreadin all EU markets:there are marketswhere rights are sold in one bundle

24 Source:Ericssonmobility report appendix,Europe, November2014 (data: EricssonConsumerLab

researctirom 2014)

http://ec.ewopa.eu/eurostat/statistiexplained/index.php/Information_society_statistics
households_and_individuals

Almost 60% of consumersuse multiple screensto perform the samedigital activity (i.e. change

devicesaccordingto their location during the day). Ericsson mobility report appendix, Europe,

November2014.

2 SourceEurostat2012

% Globally, 61% of consumersvatchTV & video on their smartphonesanincreaseof 71%since2012.

http://www.ericsson.com/res/docs/2015/consumerlab/eriessosumerlakiv-media2015

presentation.pdf

"Copyright" is usedin this documento encompassopyright(the right of authors)andrelatedrights

(theright of performersproducersandbroadcasters).

"Holders of rights" or "right holders"are usedin this documentto denoteholdersof copyrightand

relatedrightsaswell assportsorganisersvho hold rightsto broadcassportingevents.

Contentthatis the mostattractivein commerciakerms,e.g.newfilms andseries.

E.g. broadcastingrights to football clubs matchesare mainly sold collectively, the International

Olympics Committee(IOC) is the owner of the global broadcastights for the Olympic Games,see

http://www.olympic.org/olympiebroadcastingBroadcastingights may alsobe marketedndividually

by sportsorganisersSeeAnnexes4 and5 for furtherdetailson sports.

¥ SeecasesCOMP 37.398 (UEFA ChampionsLeague,2003), COMP /37.214 (GermanBundesliga,

2005),COMP/38.131FA PremierLeague2006).

In the FA PremierLeaguecase(COMP/38.137),the Commissionalso imposedon the collective

selling entity a no singlebuyerobligation,to avoid thatall broadcastingights areconsolidatedy one

buyer.
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without a tendering process> Premium sports contentis routinely marketedon an
exclusive territorial basis. Non-premium sports content may be licensed by sports
organisersvithout geographigestrictions®®

At EU level, thereis a significant body of legislationthat appliesto the provisionsof
online contentservicesncluding copyrightandrelatedrights, audiovisuaimediaservices
andbroadcastingThelegalframeworkis explainedn Annex6 in detail.

Problemtree

Cross-border portability , or theabsencef it, concernsnline contentservicego which
consumerdavelawful accesgwhetherin exchangdor a paymentor free of charge),or
contentthat they purchasedor rentedonline in their country of residenceandto which
theywantto continueto haveaccessvhentravellingin anotheMS.

It is oneof the issuesidentified in the DSM Strategyandit is a questionseparatdrom

the discussionon crossborde accessby consumersto online contentand to online
contentservicesvhich areavailablein MS otherthantheir own. Crossborderportability
and possibleotherinitiatives underthe DSM Strategywill eventuallycomplementach
otherin removingbarriersto the functioning of the DSM. They are howeverdifferent
and needto be addressedeparately An initiative on crossborder portability doesnot

preempt any decision as regardsother DSM-related initiatives but those initiatives
would not be ableto relve the problemwith crossborderportability either. Therefore,
they will be addressedubsequently. The problemidentified in the contextof cross

borderportability is summarisedn Figure 1 below. Its driversarerelatedto contractual
practicesand,asfar ascopyrightprotectedcontentis concerned{o copyrightlaw. There
are significantdifferencesbetweenthe sectorsof the contentindustries.As a result,the

scaleof the problemvariesdependingon the sector.

% SeeASSER/IVIR Studyon sportso r g a n rigstsir tise@uropeanUnion, Final Report, February

2014,p 94.
% bid.



Figure 1: Problemtree

DRIVERS
Territorial licensing of rights in Territorial distribution of online
online content by right holders content by service providers to
to service providers segment consumers segment the market
the market by territories by territories
PROBLEM
Limited cross-border portability of online content services
CONSEQUENCES
Consumers encounter obstacles Online service providers and
in continuing to use previously right holders miss out on the
acquired services/content when opportunity to better respond to
travelling to other MS customers’ needs

Descriptionof the problem

When using online services consumersither purchas# or renf® contenton a oneoff
basis("transactional service$, e.g.thoseservicegrovidedby Amazonor iTuneswhere
particularfilms or songsare offeredfor purchaseor rent) or they establisha longerterm
contractualelationwith them("subscription services, e.g.Netflix, Deezeror Skoobe).

In the caseof transactionalservices wherea copy which is purchasedy the consumer
is downloadedn the consumer'slevice(e.g.afilm boughtoniTunesanddownloadedo
an iPad), the consumermay accesssuch a copy anywhereand no issuesrelated to
portability arise. The question of portability however arises where the content is
aacessiblevia a digital locker or whereit is streamedoy the serviceprovider, which is
typical for rental, asin thesecasesthe accesso contentis not within the consumer's
control. Transactional services increasingly use streaming and/or cloud-based
technologies

Subscriptiorservicesgive consumersccesdo an unlimited amountof contentfrom the
provider'scatalogueon an ongoingbasis® eitheruponpaymentof a monthly feeor, e.g.
where the serviceis supportedby advertisers,free of charge.A typical feature of
subscriptionservicess thattheyallow consumers$o accessontenton differentdevices,

37 j.e. acquiretheright to a digital copy of contentwhich they downloadto their deviceand/orhavean
unlimited accesdo, from e.g. a digital locker (online storageservicefor digital content,e.g. films,
music).

¥ j.e.acquiretheright to accessontentfor a certainperiodof time (typically 24 to 48 hours).

%9 Though, certain temporal limits may apply dependingon the content, e.g. catchup servicesof
broadcastergi.e. servicesgiving online accessto contentthat has beenpreviously aired on a TV
network)aretypically limited in time (e g. availablefor 30 days).



eitheron a programscheduledr anon-demandasis?® The questionof portability arises
alsoin theseservicesascontentis normally streamedy the serviceprovider.

In many casesthe accesdo theseonline contentservicess only possiblein the MS of
the consumer/servicerovider. When consumerstravel abroad, they often cannot or
canonly partially usethe servicethat they havesubscribedo in their homecountryor
theycannotaccessheonline contentthatthey havepreviouslypurchasear rented.

It is importantto notethatmanyonline contentservicesarefreely accessiblén the sense
that they do not involve any explicit contractuarelation*! betweenthe serviceprovider
andthe consumeror that they do not involve the verification of the consumer'sviS of
residencé? Theseservicesareout of the scopeof this IA.

The presenceand the scaleof the problem is not the samein all sectors While the
businessmodels are changing and the consumerdemandis rapidly increasing,the
descriptionbelow captureghe mainfeaturesof the differentsectors:

The problemis particularly presentin online audiovisual (AV) services.n mostcases
theseservicesare not portableacrossbordersat all. Consumerdravelling in other MS
cannotaccesghe serviceor the contentto which they havelawful accessn their home
country. This concernsboth standalone/OD platformsand thoseoperatedby pay-TV
operaors® regardles®f whetherthe servicesaresubscriptiorbasecbr transactional.

Examples:

A subscribef HBO Nordic stayingfor somedaysin Italy will notbeableto accessis accountandwatch
films and will, instead,seea messagesaying that the service"is only availablein Sweden,Norway,
DenmarkandFinland".

The samewill happento usersof the Belgian IPTV serviceProximusTV Partoutwho can watch their,
favourite TV channelon tabletsandsmartphonedyutonly in Belgium.

Similarly, the Internet TV platform Magine TV Germany,which encompasseboth a limited unpaid
serviceandpaid subscriptiorservicesjs only availableto usersresidingin andaccessinghe servicefrom
theterritory of Germany.

A Frenchuserof the transactionaMyTF1 film andseriesservicewill notbe ableto renta newfilm while
stayingtemporarilyin the UK.

An ltalian userof the transactionalChiliTV film and seriesservicewill not be ableto rent and streama
film while on holidayin Spain.

In somecasesonline AV servicesare partially portable. This can meanthat A) only
content that the consumer previausly downloaded (if the provider offers such a
possibility) to his portable device is available when travelling abroad* or B) that a
consumer'siccesss limited to a selectionof the contentthe servicenormally offers* C)
Partialportability canimply thatonly the contentofferedby the sameserviceproviderin
the visited MS is available.In this case,the availability of the servicedependson the

40" CurrentMarketand TechnologyTrendsin the Broadcastingsector p.28.,

http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=307382

e.g.the acceptanceof HTTP cookies(i.e. datasentfrom a websiteand storedin a user'sweb browser
while the useris browsingthatwebsitefor purpose®f notifying the websiteeverytime the userloads
thewebsiteof the user'spreviousactivity on this website)will notberegardedasa contractuakelation
for the purpose®f thislA.

e.g.. http://www.rtve.es/televisiah http:/ninateka.pl/ (the vast majority of content),
http://www.btv.ba/videok http://www.rtbf.be/videa/http://www.vtuner.com/

All majorpay-TV serviceffer to their customerghe possibilityto accessheir programsawayfrom
themainTV screenmostof themprovideweb portalsand/orapps.CurrentMarketandTechnology
Trendsin the Broadcastingsector p.28.,
http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=307382

e.g.Sky Go, CanalPlay,AmazonPrimeVideo

Normally in the caseof a broadcaster'swn productionsvhenit holdstherightsin all EU MS.
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presenceof the online service provider in the visited MS*® and on the catalogueof
contentofferedin tha MS*, which may be very different from the one offeredin the
home country (andin a different languageor without specific featuresavailablein the
homecountrysuchasaccessibilityfeaturedor personswith disabilities).

Examples:

A) If auserof the transactionaUniversciré (Belgium) film servicewantsto watchan alreadyrentedfilm
while stayingtemporarilyin the Netherlandshe hasto downloadit beforetravellingi hewill notbe able
to rely onthe streamingeature.

B) A subscriberof one of the main Frenchonline AV services- Canal Play - could benefit from its
"Summerto go" optionallowing to downloada selectionof contentandthenwatchit for 30 days.

Usersof the GermanRTL Now TV servicecanaccesst usinga PC, smartphoneor taldet, but will have
only partialaccesgo the content(mostlyto RTL own productionswhentheyareoutsideof Germany.

C) A Dutch subscribettravelling to Francewill only be ableto watchfilms offeredby Netflix to French
consumersThe samesubscribetravellingto Polandwill not be ableto watchfilms on Netflix asNetflix is
notavailablein Poland.

In the abovecasesconsumersare cut-off from their online contentservicesor i in the

caseof partial portability - significantly limited in their experience Using services
offeredin the visited countrymay not be an optionasit may not be practicalto enterinto

a subscriptionwhenonly visiting a countryfor a limited duration,the contentmay not be

availableor availableonly in a foreign languae, etc. and in any eventthis is not a

reasonabl@ropositionfrom the consumer'goint of view.*®

Similarly to AV content,muchof premium sports content madeavailableonlineis not
portableacrossbordersjn particularthe streamingpf live sportingevents?® As explained
above the offers by broadcastert watchtheir programgincluding sportsprograms)on
the "secondscreen"are currently limited to the national territory. The sametrend is
observedctoncerningoroadcasterstandalon@nline services for sports.

Examples:

Viasat'sViaplay is one of Europe'sfirst unbundled® online TV sportsservices* availablein Denmark
Finland,SwederandNorway.However,a consumerannotiogin to his accountwhile travellingin the EU.

Sky's Now TV is an online service offered by Sky in Italy, Germanyand the UK, which includeg
unbundledonline sportsofferings. Theseservicescannotbe accessedy consumersvhile travellingin the
EU>

As a result of territorial restrictions,consumerscan only enjoy the servicesof the
broadcaster/servicprovider they have subscribedto in their home MS and not when
travelling abroad> Again, consumerscannot easily replace their home servicesby
servicesavailablein the visited countryase.g.the desiredcontentmay not be available

4 N.B. only large playersare presentin severalMS. e.g. Netflix is currently presentin 15 European

countriessmallerltalian VoD providerChiliTV is presenin 5 Europearcountries

Forwhich the serviceproviderhaslicencesn thevisited MS.

Furtherexamplesof termsof servicefrom acrossthe EU resultingin accessor userestrictionsare
presentedn Annex7.

Accessto premium sports content, even though it may be available on the broadcasters'/service
providers'online platform,is usuallynot accessiblavhentravellingto othe MS.

i.e. sportsonly asopposedo bundledwith otherelementof a TV program.

SeelHS Technology,TelevisionMedia IntelligenceService Insight Report- SportsRights: Operators
EvolvethePayTV PropositionasCostsGo Up, August2015,p. 13.

Sky TV Now contentshownin Germanycanbewatchedalsoin Austria.

A recentsurveyshowsthat consumersvho tried to accesdive events(including sports)online while
abroadexperiencegroblems.Accordingto 2015DSM consumersurvey:identifying the main cross
borderobstaclego the DSM and wherethey mattermost, of the 38% of respondentsvho streamed
live events(e.g.sportsmatches)n the last 12 monthsandtried to accessstreamingservicesof their
own countrywhile abroad 51%reportednot beingableto accesghem.
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atall in thevisited MS, e.g.if thatsportis not popularin the visited MS or not available
due to other preferencesn that markef”. In particular, the offer of premium sports
contentby other serviceproviderscan be limited. One specific featureof sportsis the
valueof live watching,i.e. consumersvantto watchsportslive andtherefore,a delayed
viewing/listening,e.g.uponconsumer'seturnvia catchup TV, is not a substitute As for

watchingother (non-premium)sportsconent, consumersnay alsoexperiencgroblems
while travelling in the EU, as- eventhoughtheremay not be territorial restrictionsin

place- major pay-TV operatorsoffer accesdo their programsaway from homeonly in

the nationalterritory.

In othercontentsectorsthe crossborderportability of online servicess morepresent.

In the music sector,consumerswhentravelling,arenormally ableto accessandusethe
online musicservicesto which they havesubscribedn their homecountry® Therefore,
in practice thereseemto be norestrictionsto the crossborderportability of online music
services At the sametime, the legal situationappeardo be lessclearassomeenduser
agreementiimit usesto the homecountryof the subscriber?

Theredo not seemto beissueswith the crossborderportability of e-books Mostonline
serviceffer the possibilityto downloade-booksto the reader'slevice’ (at presentthis
is the typical usepatternin the sectoj. Therearealsomoreandmoresubscripton-based
streamingserviceg® in themarket.Thesearegenerallyportableacrosghe MS.>°

Finally, streamingservicesthat offer accesgo video gamesare alsogenerallyavailable
acrossborders Subscriptioris not the main modeof acces$® The businessnodelsused
by video gameprovidersincludefree to play online or free applicationsmodelsrelying
on advertising and/or in-game sales of featuresenhancingthe gamer'sexperience,
subscriptiorbasedaswell as pay-perdownload.lt appearshatthe freeto play modef*
has beengaining ground at the expenseof other models Crossborder portability is
usuallynotrestricted.

The scale of the problem in the AV sectorandin sportscoverageis importantand it
continuesto grow, partly due to the increasingnumber of online subscriptiorbased
servicesaandpartly becaus®f theincreasingconsumedemand.

*  E.g.if theteamof thevisited MS playsat the sametime, the matchof the consumer'$S may not be

broadcastor if it is broadcastit is likely to bewithout "homespecific" commentanor interviews.

E.g. a consumercan accesshis Spotify or Deezeraccountanywherein Europe.Seesummaryand

conclusionsfrom the "Crossborder Accessand the Portability of Services"Working Group of

Licences for Europe, which indicate that online music services are generaly portable:

https://ec.europa.eu/licenctg-europedialogue/sites/licence@r-europedialogue/files/WG1

Music.pdf

e.g.https://www.spotify.com/bér/legal/enduseragreement/

e.g.Amazon,Kobobooks

8 e.g.Skoobe(DE, ES), Izneo (FR, BE), Mofibo (DK, NL), ECI (BE), Yieha (BE), Youboox (FR),

Youscribe (FR), 24Symbols(DE, UK, IT, ES), PaperC (UK, DE), Elly's choice (NL), Multinova

(PT),LeiaComprazefPT), Nubico.eqES).

Information provided by the Federationof EuropeanPublishersseee.g. http://www.fepfee.eu/FEP

attendsthefirst-roundtable

©  Eg. http://www.ipdigit.eu/2015/03/businessodelsfor-digital-goodsvidec-gamesfree-to-play-
games/and http://www.economie.gouv.fr/files/GBapportigf-igaccultureeconomie.pdfMulti-player
interactionas well as integrationwith social networks are important featuresof the video games
environment too (e.g. http://alliancenumerique.com/wmntent/uploads/2013/01/JRC60711

GamesReport.pdf
It is oftenaccompaniedy advertisingand/orin-gamesales.
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As regardsthe number of services in 2013, 3087 on-demandAV serviceswere
identified, out of which 2733 were establishedn an EU MS and 447 were focusedon
films.%? Figure2 givesanoverviewof their presencén the differentMS.%?

Figure 2: Film on-demandservicesin the EU (+ Norway and Switzerland)by country of establishmen{2013)
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Moreover,in AV, subscriptionVOD (SVOD) servicesexperiencedhe strongesgrowth
for digital video (2013) with an increaseof 147.5% (comparedto a 43% increasefor
digital rentaland 37% increasdor digital purchase)Digital subscriptionsaccountedor
26% of digital video servicesin 2013*. For sportscontent,new offeringsare emerging,
where broadcastersffer unbundledonline TV servicesallowing consumerdo access
sporting events"a la carte®®®, alongsideall-encompassingroadcastersffers to view
their prograns ona"secondscreen”.

As regardsthe consumer demand, the lack of crossborder portability is a missed
opportunity to offer better services.The Body of EuropeanRegulatorsfor Electronic
Communicationg BEREC) estimatedthat Europeanswho travel at least once a year,
spendabroadon averagell.6daysperyear.For citizensof CyprusandLuxembourgthe
yearly averageis 30 days, and for citizens of Finland, Ireland, Lithuania and the
Netherlandsclose to 20 days®® Indeed,the growing use of connectedmokile devices
(smartphonestablets)?’ in particularfor watching video, indicatesconsumersinterest
for accessingontentwhereverandwheneveitheywant.

The currentconsumerdemandwas confirmedin a recentEurobarometesurvey®. 16%
of therespondentérepresentin@0% of internetusers)indicatedthey pay a subscription
to accessonline contentand 17% of peoplehaving a subscriptionindicatedthey have

2 Fragmentatiorof the Single Market for ontline video-on-demandservices:point of view of content

providers, 2014. https://ec.europa.eu/digitajenda/en/news/fragmentatisimgle marketline-video-
demanédservicespointview-conentproviders

It isimportantto notethatmultiple VOD servicesareoftenexploitedby the sameserviceprovider.

IVF Report:http://www.ivf-video.org/new/public/mediBU_Overview 2014.pdf

IHS Technology, Television Media Intelligence Service, Insight Report- SportsRights: Operators
EvolvethePayTV PropositionasCostsGo Up, August2015,p. 13.

For moredataon tourismseeAnnex5.

Seefiguresin theintroduction.
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alreadytried to useit abroadwhile 21% respondedheywould be interestedo do soin
the future In addition,33% of thosewho do not have a subscription consider cross
border portability as an important element if they were to take one Having
combinedthesefindings with the resultsfrom a previousEurobarometesurveycarried
out on tourisnt®, it is possibleto estimatethe percentagef Europeanconsumersvho
would potentially usethis featureof online subscriptionservices.They would represent
over29 million peoplé® (5.7%of Europearconsumerspt EU28level™, with significant
differencesby countries(from 1% in PT and GR to 20% in SE and 22% in DK), as
indicatedin the graphbelow. This numberdoesnot include Europeanconsumersvho
may want to benefitfrom portability of contentacquiredon a transactionabasisnor of
free-of-chargesubsciption services 2

Figure3 Thecurrentpotentialdemandor portability of paid subscriptionbasedserviceshy country
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Source:owncalculationson the basisof Flash Eurobarometed11and Eurobaromete892

The fast evolutionof the marketfor online contentservicesaswell astherapidincrease
in the numberof consumerdravelling within the EU showthatthe level of demandcan
increasssignificantlyin ashortwhile. This is explainedn thebaselinescenario.

Drivers

The variationsin the availability of crossborderportability of online contentservicesn
the EU are causedmainly by different businesspracticesin the different sectors.The

9 EurobarometeB92"Preferencesf Europeansowardstourism" (fieldwork in January2014)

0 OnEU 28level, 29.174million people.Populdion figuresfrom the PennWorld Tablesdataset2011).
. Own calculationbasedon Eurobarometeon crossborderaccesso contentand EurobarometeB92.
On the EU28 level, 15.96%o0f all surveyparticipantshavea subscription.86% of peopleplannedto

travelin 2014,42%of whomto anothemMsS.

Globally, 42% of consumerghink it is very importantto watchtheir TV & video contentwherever
they are. http://www.ericsson.com/res/docs/2015/consumerlab/eriessosumerlativ-media2015

presentation.pdf
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problemdescribedabove,in particular,resultsfrom the deepseatedicensing practices
of right holders and/or from the commercial practices of service providers in some
sectorsof the contentindustries.

Thesepracticesarefacilitated by the fact that copyright is territorial which meansjn

essencethat those rights under copyright which are harmonisedat EU level are
implementedn nationallaws andthatthe geographicascopeof theselaws only extends
to theterritory of the MS in questionln consequence serviceprovider thatis making
contentavailableonlinein morethanoneMS, includingif it doessoonly for the purpose
of crossborderportability, must have the rights to use such content for the relevant

territories . Of course,the fact that copyrightis territorial would not in itself prevent
right holdersfrom granting multi-territorial licences (where otherwisethey are in a
position to do so)”. When they do so, the service providerswould be able to offer

portability (in thoseMS coveredby the multi-territorial licence).Moreover,in principle,
theterritoriality of copyrightalsodoesnot preventright holdersfrom grantinglicencesto

serviceproviderswhich, taking into accountthe limited extentof useof the contentin

territoriesotherthanthe homeMS of the consumerallow the useof the contentin other
MS butonly for the purpose®f crossborderportability.

Thelicensingof sportsbroadcastingights by sportsorganisergollows the samelogic as
the licensing of copyright. The economicincentivesoften drive sports organisersto
exploit their sports broadcasting rights on a territorial basis. * Hence,
broadcasters/servicproviders wanting to offer crossborder portability would need
licencesfor the affectedterritories.

Thelicensingpracticesof right holders:

I. In the audiovisual sector,the generalpracticeis territorial licensing and territorial
exclusivity for premiumcontent(e.g. flms and TV seriesof particularinterestfor the
audience}hatis characterisedby high upfrontinvestment AV producersof premium
content typically grantan exclusivelicenceto a single distributor/serviceprovider in
each MS. This form of licensing, in combinationwith releasewindows’, allows
applying different prices in different territories and for different types of media and
ensuringthat consumersvishing to watcha particularpiece of contenthaveaccesgo it
only throughone provider at a given time. Rights are also often pre-sold at the pre-
productionstageto ensurethe financing of the content.In exchangdor a fixed upfront
paymentto the film producersdistributors obtain exclusive exploitation rights in a
specificterritory for a defined period of time.

As aresult,service providers willing to acquire a licencefor another territory to be
able to offer portability would not be able to do so despitethe limited effect of
portability on issuessuch as the exclusivity of the exploitationin a given territory
(including on the releasewindows becausenotherproviderwould havethe exclusive
rightsfor theterritory. Alternatively, the providerwantingto offer portability would have
to bid for the licenceagainsta providerwho would wantthe rightsto provideits service
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e.g.wheretherightsarenot held or administeredy anotherentity in otherMS

Seefurtherin Annex4. However,this is not always the caseasin practicesportsbroadcastingights
may also be sold on multi-territorial basis,E.g., the broadcastingights for the Olympic Gamesin
20182024 were sold to Eurosport/Discovery for the entire Europe, see
http://www.olympic.org/news/icawardsall-tv-andmultiplatform-broadcastights-in-europeto-
discoveryandeurosporfor-20182024-olympic-games/246462

Releasavindowsallow rights ownersto apply differentpricesto differentmeansof distributionof the
product. Different releasedatesare definedfor cinemaexhibition, DVD (rental/sales)yoD (with a
distinctionbetweenvOD and SVOD) or PayPerView, Pay TV andFreeTV. Releasenvindowsare
generallynegotiatedby the distributorsaccordingto commercialconsiderationspnly in certainMS
theyareregulatedby law.
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in the territory (not only to provide portability). The acquisitionof sucha licencewould
requiredisproportionatehhigh investment.

Crossborder portability is considered as an attractive feature of online content
services not only by consumer® but also by the AV industry. In 2013 their joint

statemenat the Licencesfor Europeforum confirmedtheir willingnessto work towards
crossborderportabiity.”” However,in orderto be ableto allow AV serviceprovidersto

providethis featureto their consumersasregardseveryfilm or otherpieceof contentin

their service,right holderswould needto A) take into accountcrossborder portability
when negptiating new licences,B) review and amendthe existing complexnetwork of

contractsthat currently ensuresterritorial exclusivity to distributors/serviceproviders
(and consequentlyexcludescrossborder portability) in 28 MS.”® The industry has not
embaked on this exerciseyet andif it doesso, achievinga situationwherecrossborder
portability becomesa standardfeature of all online content services may take a
substantiaamountof time’® andleadto diversified practicesin the industry®° However,
until crossborder portability becomesa standardelementof all new and existing
licences,consumersnay only be ableto watchcertainpartsof the online contentwhen
travellingabroadwith black-outsfor the "non-portable”parts® Thisis unlikely to satsfy

theconsumedemand.

II. In the sports sector the prevailingcommercialpracticeof sportsorganiserss to sell
sportshroadcastingights for premium content on an exclusiveterritorial basis>> Such
exclusivity enablegight holdersto collect higher revenuegdueto the uniqguenes®f the
content,and also allows them to adaptthe price of rights to the level of interestin
different territories. As for the purchasersi.e. normally broadcastingorganisationsas
well as other serviceproviders,the exclusivity givesthem a competitiveadvantageas
they can differentiate their offers from their rivals and a possibility to attract large
audiencesThis in turn helpsthemto maximisetheir revenuedrom advertisingand/or
subscriptionfees.As in the AV sector,the cumulative effect of exclusive territorial
licencesactsas an obstacleto crossborder portability . Onthe contrary,nonpremium
content sports organisersoften do not require territorial exclusivity®® In such cases,
serviceprovidersmay be entitledto streamthe contentwithout territorial restrictions(or
sportsorganisersnay launchsuchserviceshemselves$?
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Seeaboveandtheresultsof FlashEurobaromedr411.

Seethejoint statemenbf the AV industry(pledgeNo. 1) atthe Licencesfor Europeforum (Annex2).
The duration of licencesin the AV sectorvaries significantly i it seemsthat such licencesare
concludedor 3-10yearswith theaveragedurationof 4-7 years.

This is alsosupportedoy thefact thatthe pledgeof the AV industryat the Licencesfor Europeforum
deliveredno resultsin two years,in a marketthatis otherwisevery dynamic.The lack of progressvas
also confirmed by the Commission'smonitoring of the terms of service offered by the service
providersto consumergseeAnnex 7) andthediscussionsvith stakeholderg¢seeAnnex?2).

E.g.asregardghelengthof the stayin anothefMS or otherconditionsof usingthis featue
It is to notethat "partial portability” asexplainedearliercannotbe consideredsa steptowards"full”
crossborder portability in the AV sectoras "partial portability” only coverscontentfor which the
service providers has exploitation rights also in the visited MS, e.g. becausethe contentis the
broadcaster'swn production,or the provider also providesservicein the visited MS and therefore
alreadyhasa licencealso for that territory. This businesspracticewill not leadto the crossborder
portability of thevastmajority of AV content.

SeeASSER/IVIR Studyon sportso r g a n rigstsirr tke@uropeanUnion, Final Report, February
2014,p71etseq.

Furthermorejf they cannotsell their mediarights acrossbordersor in certainterritories,they may
wantto offer their contentacrossbordersfor freein orderto increasetheir audienceandattractmore
sponsorship.

Examplesinclude free streamingof various sports at the Sports Hub Channel, developedby
SportAccordin collaboation with YouTube; free online streamingof the seconddivision of the
Spanishfootball leaguein 2014; matcheof the Swedishfootball leagueare availableacrosshorders;
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lll. In the music sector,the licensingof rightsin musicalworksis often organisecn a
territorial basi$® althougha numberof music publishersand collective management
organisationg CMOs) grant multi-territorial licences.The multi-territorial licensing of
rightsin musicalworksfor onlineuseswill befacilitatedby the Directive 2014/26/EUon
Collective Rights Managementvhich hasto be implementedoy MS by April 2016.In
June2015,the CMOs PRS (UK), GEMA (Germany)and STIM (Sweden)receivedthe
clearanceof their dealby the Commissionwith a view to establishinga multi-territorial
licensinghubin Europe®® Multi-territorial licensingis widely usedfor therights held by
recordproducer¥’.

Wheremulti-territorial licencesare granted serviceproviderscanprovidetheir services,
including portability, acrossmultiple territories. On the contrary, where licencesare
grarted for a singleterritory, the serviceprovider would not be ableto offer the cross

border portability of its service without having obtained licences for all affected
territories(or without the possibilityin thelicenceto engagen acertain"overspll" when
providing the portability of the service).At presentonline musicserviceproviders,also
thosethat operatein a single MS and presumablylicenserights only for this MS only,

seemto offer their serviceswith a crossborderportability feature® The reasonbehind
could bethatthe vast majority of music contentis not licensedon an exclusivebasis
(e.g.mostmusicalworks are availablefrom multiple serviceprovidersin the sameMS),

thereforethe licensingpracticeof right holdersdoesnot create obstacles beyondsome
legal uncertainty(in caseswherea licenceis grantedonly for one MS andthe service
provideroffersportability in otherMS), to the crossborder portability of services

IV. In the book sector,onepublishertypically acqures from the right holdersexclusive
rights on, at least,a panEuropeanbasis,often togetherwith the translationrights that
will enablethe book to be translated(by that publisheror anotherone after rights are
assignedo him) to otherlanguage&® As a result, publishersare in mostcasesableto
licensea retailerto sell the e-bookin multiple territoriesand,in practice,usuallydo so.
This alsoallows the retailer to provide crossborder portability of the service For
booksin English language thereis generallya split of the rights that are grantedby
authors:publishersin the UK and Ireland generallyhold the exclusiverights for these
markets as well as the Commonwealthcountries. The US publishersusually hold
exclusive rights for the US, Mexico and South America. For all other territories,
publishersggenerallyhold non-exclusiverights ™

the BasketballWorld Championshiporganisedin Lithuania in 2014 was available on a specific
streamingwebsite;EuropearTour TV, RyderC u pplaform,streamdor free golf matchesHowever,
live streamings availableonly in MS which do not benefitfrom local broadcastingi.e. wherethereis
no broadcaster/serviceprovider who bough the rights to broadcast live events; see
http://www.europeantour.com/europeantour/season=2013/tournamentid=20E3038wsid=1933
30.html#7eG3vMYYaEKdTFbl.9Also see ASSER/IVIR Study on sportso r g a n iighteim thed
Europearlnion, Final Report,February2014,page8-69.

Right holdersusuallytransfertheir rightsfor all EU territoriesto a single CMO or a publisher,who in
turn enterinto agreementswith other collective managemenbrganisationsand sub-publishersfor
representatiom separat&U MS.

EC pressreleasehttp://europaeu/rapid/presselease IPL5-5204 en.htm
Independentecordproducersoften licenselocal distributorsto managetheir rights in particularEU
territoriesbuttheyalsoresortto "aggregatorsto providemulti-territorial licencesfor onlineservices.
The Europeargroupingof authorCMOs, GESAC, stateshat the agreementghat their membershave
with online musicserviceprovidersdo not preventportability of suchservices.

E.g.in the UK andSpain,the agentis generallythe oneholdingthe translationrights on behalfof the

author;s/hethenassigngherightsto a publisherfor a givenlanguage.
This meansthat consumersn the EU, with the exceptionof thosein the UK andlreland, may choose
betweerntwo versionsof an Englishbook (onepublishedby a US andthe otherby a UK publisher).
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V. In the video gamessector,online gamedevelopersvere traditionally the holdersof
rights and would grant licencesto game publisherswithout territorial limitations.
However, as the sector evolves and new forms of distribution emerge, copyright
ownershipand licensing is changingtoo. On the one hand, game developersoften
distribute gamesthemselves directly over the Internetor through applicaton stores
(which actasagentsfor the gamedevelopers)On the otherhand,gamepublishersend
to producegameghemselvesndrely lesson independengjamedevelopersin any case,
agamedevelopeior publisherhasthe ability to makea gameavailablewithout territorial
restrictionsand typically publishesa gamesimultaneouslyin multiple territories™. This
general absenceof territorial restrictions and the fact that downloadingis still a
prevalentmodeto accessgamesexplain why a consumeris usualy able to continue
using an online gaming serviceor a particular video gamewhile staying temporarily
abroad.

Thecommercialpracticesof serviceproviders:

The lack of portability of contentacrossborderscan also be the result of business
decisionstakenby serviceproviders.As a result,thereare instancesvhereevenif no

obstaclesto portability are createdby right holders e.g. multi-territorial licencesare

grantedandlicencesaregrantedwithoutterritorial exclusivity, portability is not offered.

Serviceproviders,especiallyin the AV sector and for premium sports content, may
not be interestedor financially capableof acquiring multi-territorial licenceswhich
require a substantial budget®® Further, according to the feedback received from
stakeholders?® considerations such as regulatory requirements’* technological
constraints: the existingdemandfor the particularservicesthe positionof competitors
aswell asthe availability of advertsing may resultin serviceprovidersdecidingnot to
entercertainmarketsat all and hencenot to offer portability of their servicesin these
markets.

In the other sectors(music, e-books,video games)either online serviceprovidersare
ableto acqure multi-territorial licencesand offer the portability of their servicesin the
different territories coveredby the licence or licensingis not carried out on a strict
territory-by-territory basis(e.g.licencesallow smallscaleuseof the servicebeyord the
licensed territory) enabling service providers to offer crossborder portability.
Consequentlyservice providersdo not seemto apply restrictionsto the crossborder
portability of their online contentservices.

Consequences

In consequencef the abovedescribedicensingpracticesandbusinessonsiderationsa
substantialnumberof online contentservices,especiallyin the AV sector,as well as
premiumsportscontent,remainlockedin nationalterritories(andarethusnot portable).
This situaton generatedrustration for a high number of consumerswho, while

1 Information from the Interactive Software Federationof Europe(ISFE); as regardsevolution of IP

management in general, see article published in the WIPO Magazine, available at
http://www.wipo.int/wipo_magazine/en/2014/02/article_0002.html

SeeAnnex 2 for the AV sector.Forinstancewhensportsorganiseroffer their broadcastingightson
territorial basis, broadcastex'serviceprovidersneedto bid separatelyfor each marketand for the
entirety of the rights, not only for rights linked to crossborder portability. Therefore, a
broadcaster/servigaroviderwho is interestecnly in a crossborderportability function,in additionto
broadcastingn a national territory, would not have a possibility to acquire such a right. E.g., in
DecembeR014PremierLeagueissuedinvitationsto tenderfor its UK AV broadcastingightsfor the
season2016/172018/19,andseparatelyoldits internationabroadcastingights.

SeeAnnex2.

e.g.consumeprotectionrules

e.g.broadbandnfrastructure
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travellingin otherpartsof the EU internalmarket,cannotusetheir subscriptionservices
or enjoy the online servicesor contentthey have previously purchasedor rented.
Furthermore,either becauseof the licensing practicesor due to the high costs of

obtainingmulti-territorial licencesonline service providers missout on the opportunity
to innovate, better respondto consumer8 needsand provide them with an attractive
additionalfeatureof theservice.

In the AV sector right holders may also lose out by not being able to allow service
providersin their licencesto provide for a valueaddedserviceto consumersas this
would require the renegotiationof their existing network of exclusive licences® in

differentterritories.This is a missedopportunityas offering the crossborderportability

of serviceswould not affectthe currentfunctioningof the AV sector(asdescribedabove)
as only consumersthat have subscribedto the service in their home country or
rented/purchasecontentthereandaretemporarilyin anotherMS would benefitfrom it.

Thesamelogic appliesin the premiumsportssector?’

Basedon the evolutionof the market,as explainedbelow, the consumerdemandthatis
unmetby the online serviceproviderscanbe expectedo increaseapidly in the coming
years.

How would the problemevolve,without EU action?

Consumerdemandfor the crossborderportability of online contentservicess expected
to increasewith the growing useof mobile devices.To illustratethis trend,it is expected
that by the end of 2020, the number of smartphonesn Europe will have doubled,
reaching800 million, meaningthatmorethan 70 percentof mobile subscriptionwill be
for smartphonesSmartphonesziewersin Europeconsumemorethanfour hoursof video
contenton a weekly basis,almosthalf of which they view on-the-go®. Moreover,more
than 59 million Europeanhouseholds(20% of the Europeanpay-TV market) are
expectedo payfor subscriptiorstreamingvideoservicesby 202¢°.

Overall, also taking into accountthe projectionsfor the increasein tourism, it canbe
expectedthat the percentage of European consumersat EU28 level who would
potentially use the crossborder portability feature of online subscriptionservices
could reach 14% by 202Q This would equalaround72 million peoplein Europel®In
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Seeexplanatiorabove.

As in the AV sector the durationof licencesfor broadcastingights for sportingeventsvaries,e.g.,in
the UK therightsfor the rugby matchesn the Six Nationstournamentveresold for six yearsstarting
from 2016, see http://www.rugbyworld.com/tournaments/amations2012/tvrights-will -six-nations
dealsetatrend46689 for club championshipsproadcastingrights may be licensedfor a shorter
period, e.g. Sky Deutschlandaaquired the exclusivepay-TV rights for all live Bundesligaand 2nd
Bundesliga matches.fromthe 2013/14 to 2016/17 seasonin Germany, i.e. three seasons,see
http://www.broadbandtvhews.com/2012/04/18/slepitschlanewins-live-bundesligarights/
Ericssonmobility report; http://mwww.ericsson.com/thecompany/press/releases/2014/11/1872291
Data from Digital TV Research;see: http://www.homemediamagazine.com/streaming/report
europeartv-homeshavesvod 202034036

Own calculationbasedon Eurobarometeon crossborderaccesgo contentand EurobarometeB92.
This is calculatedby multiplying the percentagef the Europeancitizenswho travel or temporarily
stayin otherEU MS by the estimatedpercentagef Europearcitizenshavinga subscriptionfor AV
content.estimatedyrowthin tourism,andestimatedyrowthin thenumberof subscriptions14%of EU
consumersequal approx. 72 million. Sources:for the estimatedpopulationin EU28 for 2020
(Eurostat)forecastfor the growthin the numberof subscriptiongor AV content(IHS data);forecasts
for tourism trends in EU 28: https://ec.europa.eu/growth/toeols
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databases/vto/documents?name_list=All&field_type tid=9040&field year value=All&items per_pag

e=10

Assumptionsl) Forecasfor the numberof subscriptiongs for AV only but assummg that the trend
will bethe sameacrossall mediatypes.While the numberof paid subscriptionsn musicis still lower
thanin AV, thegrowthis similar. Seee.g.
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the public consultationthe vastmajority of consumersvho respondedarguedin favour
of crossborder accessto (including the crossborder portability of) online content
services.

As regardsothermeasureselatedto the DSM, the endof mobile roaming chargesasof
June2017 will havea beneficialeconomiceffect on crossborderportability in sectors
where it already exists and vice versa.On the one hand, the roaming measurewill
encourageconsumergo use the online contentserviceswithout the fear of incurring
prohibitive telecomschargesand thereby increasingconsumerdemandfor portable
servicesOn the otherhand,the crossborderportability of contentwill meanmoretraffic
flowing throughthe networks:* justifying furtherinvestmentsy telecomoperatorsThe
measureon roaming will however not be able to ensurecrossborder portability of
contentin areaswhereit doesnot exist yet. Also, asexplainedearlierin the IA, cross
border portability is a seltstandingproblemthat would not be resolvedby any other
initiative foreseerin theDSM Strategy.

In particular,for thoseconsumersvho wish to accesghe servicesthey subscribedo or

the contentthey boughtor rentedin their home country, the barriersderiving from the

licensing and distribution of contenton a territorial and exclusive basisare likely to

persistin the AV sectorand for premium sports content dueto the reasonslescribed
above. Exclusive territorial licence agreementsvould continueto restrict the cross

borderportability of content,exceptwhereserviceprovidershavelicencesfor all EU or

for multiple territories(or wherecontractsallow for certainoverspill,i.e. smallscaleuse
of the servicebeyondthelicensederritory).

Changesn this areacould be very slow to materialise asshownby the lack of tangible
progressafter the pledgethat the representativesf the AV sectormadein 2013 at the
"Licensesfor Europe"stakeholdedialogueto facilitate crossborderportability :°2 Two

yearsafterthe "portability” pledgewasundertakentheredo not seemto be anytangible
resultsor concreteindustry follow-up. While the crossborder portability of all online
AV contentservicedn the EU is not expectedo materializein the mediumtermfor the
reasonsexpained earlier, it cannotbe excludedthat someor all of the AV industry
would still try andfollow up on the pledgemadeat the "Licencesfor Europe"forum. In

this case right holderswould haveto negotiateand grantnew licencesall over Europe
taking into accountthe limited crossborderuserequiredby portability. Theselicences
would howeveronly allow for the crossborderportability of the "new" contentcovered
by them. Therefore,right holders would also have to embark on renegotiatingthe
exising licenceswith territorial exclusivity in all EU MS in orderto allow the cross

border portability featureto function acrossthe EU. It is also possiblethat a limited

numberof major providerstry and graduallyinitiate suchre-negotiationprocessto be
able to proposeportability servicesto their subscribersFor other (smaller) providers
howeverre-negotiatingcontractsvould likely represena very burdensomexercise.

Evenif someprogressis achievedby the marketparticipantsthemselvesthe situation
would leadto consumergeing put on an unequalfooting in the internalmarketdueto
the disparitiesthatwill resultfrom individual renegotiation®f contractsMoreover,even
if right holdersgrantedserviceproviderstheright to providecrossborderportability, the

http://www.musicbusinessworldwide.com/files/2015/04/Netflixvsbiz2.jpg

2) Forecasfor the numberof subscriptiongs for 14 EU MS (AT, BE, DE, DK, ES,Fl, FR, IE, IT,
LU, NL, PT, SE,UK) but assuminghatit would be the samefor EU28. While datais only avalable
for the 14 higherincomeMS, they represenbver 77% of the Europearpopulation.3) Projectionsof
thegrowthin tourismareavailablefor years2013-2020andfor subscriptiongor 20142019.
A "fair use"safeguardvill mitigateexcessivaises.

SeeAnnex 2 for detailson the "Licencesfor Europe"forum andthe pledgeof the representativesf
the AV sector.
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contractuabrrangementsurroundingt would be diverseandserviceprovidersmay also
eventuallyopt for not providing this featureto their consumerse.g.dueto the required
safeguard®r the obligationto black out partsof their service. Therefore, evenif the
AV industryfollows up onthe"Licencesfor Europe"pledge alsotakinginto accounthe
relatively long durationof licencesin the AV sector,the growing consumerdemandcan
be expectedo remainunmetor only partially metin mediumterm.

In the sports sector, it may be easierto negotiate licences covering crossborder
portability whensportbroadcastingights arelicensedfor a shortduration.However this
may not ensurea uniform practice. Moreover, broadcastey/service providers who
purchaseights for live eventsmay be lesswilling to ensureportability, if they cannot
offer the samefor otherpremiumcontent,including AV content Otherwise they would
haveto offer their serviceswith "black outs"for consumerswhich could be unacceptable
for reputationateasons.

In the music sector, the crossborder portability of subscriptionand transactional
serviceswhich is alreadycommonlyproposedoy platforms(both by largerplayersand
smaller providers) would probably continue to be the norm. The existing business
practicein the sectoris unlikely to changen the shorttermandit would not be possible
for new playersto enterthe marketwithout suchoffer. In the longerterm, the licensing
practicesin the maiket could developin different directions.While the introduction of
further territorial restrictionsseemaunlikely, it cannotbe excluded.Both in shortandin
longerterm, in thosecaseswherethe termsof the use of the servicedivergefrom the
actual practice, unlessthose online service providers review the terms and/or their
licenceswith theright holdersJegaluncertaintywould remain.

Book publishersand video game developersand publishersare likely to continueto
generallygrant multi-territorial licencesenablingonline servicesto offer crossborder
portability; although due to the rapid evolution of these markets, longerterm
developmentarehardto forecast.

To conclude under the baselinescenario,in the AV sectorand for premium sports
content,therewould be an increasingdemandfor portability of online servicesfrom an
increasingnumberof consumersvho travel abroadfor work, studiesor holiday andare
unableto accessonline servicesthey have subscribedto or online contentthey have
purchased/rentenh their homecountry.In the other sectors,crossborderportability is
generallyunrestrictedat leastin practice)andat presenit canbe expectedo remainso.
This developmentin both technology and resulting consumerhabits cdls for the
adaptatiorof thelegalframeworkin the generainterest

3. WHY SHOULD THE EU ACT?

Legalbasis

Article 114 of the Treaty on the Functioningof the EuropeanUnion (TFEU) conferson
the EU the powerto adoptmeasuresincluding a regulation,which haveastheir object
the establishmenandfunctioningof the internalmarket.Removingthe existing barriers
to the portability of online contentservicesduring temporarypresenceoutside of the
homeMS would, dependingon the sector,be a first stepto make possibleor facilitate
andencouragehe free movementof thoseservicesn the internalmarket,and adaptthe
legal frameworkto the changein circumstancedroughtaboutby the very rapid growth
of the useof portabledevicesacrossorders.

Online contentserviceswhich would be affectedby EU action predominantlyrely on
copyrightprotectedcontent.The EU hasharmonisedhe areaof copyrightasregardshe
rights which are relevantfor online disseminatiorof content(notably the reproduction,
communicatiorto the publicandmakingavailablerights)i seeAnnex6. As explainedn
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moredetailin Section2, theserightsareterritorial andin consequenca serviceprovider
thatis makingonline contentavailablein morethanone MS musthavetherightsto use
suchcontentfor the relevantterritories. The rapid technologicaldevelopmentsregards
accesdo theinternetandtheincreasinguseof mobile deviceswhilst temporarilyin other
MS requirereexaminingthe aboveframeworkasto whetherit cancontinuecontributing
to thedevelopmenof the singlemarket.

The presentinitiative would concernthe exerciseof theseharmonisedrights across
borders Without the adaptatiorof the way the rights areexercisedt would be extremely
difficult to respondto developmentsn technologyand commercialpracticesof service
providersthat allow consumerdo accesstheir online contentserviceson the go via

portabledevices.As this adaptationwould affect the harmonisedrameworkconcerning
the scopeof copyrightandrelatedrights, it would haveto rely on Article 114 TFEU asa

legalbase.

As explainedin Section 2, certain elementsof online contentservices,e.g. sporting
events, are not protectedby copyright and therefore not subject to the copyright
harmonisedegal framework.However,certainaspectof TV transmission®f sporting
eventshave beenharmonisedoy Directive 2010/13/EU(seeAnnex 4). Also, sporting
eventsareincludedin broadcastsn which broadcastingprganisationsaninvoke rights
harmonisedat EU level. Otherrightholders,asthe casemay be, canalsoinvoke rights
harmonisedt EU level to works andothersubjectmattercontainedn thosebroadcasts.
Furthermore as indicatedby the CJEU'%, sporting events when broadcastare often
accompaniedby copyrightprotectedelementsuchasthe openingvideo sequencer the
anthem. The presentinitiative has as its objective facilitating access,inter alia, to
transmissionsof broadcastingorganisationswhich include transmissionsof spating
eventswheresuchtransmissionsreofferedto consumergsanonline contentservice.ln
orderto fully deliverto consumershe benefitsof accesgo online contentservicesvhen
they travel in the EU, taking into accountthe rapidly changing devebpment of
technologyandresultingconsumerhabits, it is importantto includeall elementsof such
transmissionsn the initiative. Otherwisethe resultwith regardto online transmissions,
would be suchthatconsumersvould obtainaccesgo thosepartsof the servicewhich are
protectedby copyrightwhile the otherpartswould be 'blackedout’ by serviceproviders.
This would be inconsistentwith the objective of ensuringuninterruptedaccessto the
entiretyof the online contentserviceto consumersvho travelin the EU.

Subsidiarity

Thesubsidiarityprinciple (Article 5(3) TEU) requiresthe assessmerf the necessityand
theaddedvalueof the EU action.

Necessity: The portability of online contentservicesis per definition a questionof a
crossborder nature.lt ensureghat consumersvho havesubscribedo an online service
in their homecountry or who have purchasedr rentedcontentthere,could accesghis
service or contentwhen they travel to anotherMS. In addition to certain business
consideations, a key reasonwhy this is not possibletoday in somesectors(AV and
sportscontenj is the complex systemof contractsbetweenthe right holdersand the
distributors/serviceprovidersin the 28 MS which ensureterritorial exclusivity. They
would need to be reviewedone by one andin a consistentmannerin all territoriesin
orderto carveout crossborderportability. While this possibility cannotbe excluded,it
would entail significantcostsfor the partiesandit would leadto diversesolutionsin the

103 seeJoinedCasesC403/08and C429/08,Football AssociationPremierLeaguel td, v QC Leisure,(C-
403/08);KarenMurphy v MediaProtectionServiced td (C-429/08),paral49.
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market(asit wasexplainedin Section2).X%* Also, until crossborderportability becomes
a standardelementof all licenceagreementsywhich canbe expectedo takea long time
consideringthe needfor a oneby-onerevision of the contractsin AV and sportsin 28
MS, someof the contentin the catalogueof the serviceproviderwould be portableand
somewould not. This would require providersto black out someof the contentduring
the consumerstemporarystay abroad.Thereforethe fragmentationn the marketwould
persistor evenincreasen the shortto mediumterm. As copyrightandrights relatedto
copyright such as rights of broadcastingorganisationsin transmissionshave been
harmonisedat EU level, MS cannotintervenevia legislationin orderto ensurecross
borderportability. Therefore suchactioncanonly be takenat EU level. Consequentlyif
therightsin questionrequireadaptatiorin orderto ensurecrossborderportability, only
theEU is entitledto actto adaptthe legalframework.

Interventiononly in copyrightwould facilitate the negotiationdetweerright holdersand
service providers however it would not be sufficient to ensure that crossborder
portability becomesavailableto consumersThis may only be achievedf the obligation
to providefor this featurecannotbe overriddenby contracts.This mustinclude existing
contractual arrangementsso as to ensure that portability becomesavailable for
consumersat the sametime acrossthe EU. Action by MS would not be sufficient to
achieve EU-wide results and the availability of contentwould remain patchy with
limitations not only asregardscertainpiecesof contentbut alsoto certainMsS.

As far asthe othersectors(music, e-books,video games)are concernedgcurrently there
IS no evidenceof problemswith crossborderportability. However,in the music sector,
in someinstancesdespiteservicebeing portablein practice,enduseragreementstate
thatcustomersare allowedto accesghe servicesolelyin a territory of the MS in which

theysubscribedo the service.Thisis dueto thelicensingpracticesor online useswhich

are, unlike in the AV sectorand for premium sportscontent,generallynot basedon

territorial exclusivity. Consequentlyin principle, it would seemthat thesesectorscould

be excludedfrom the intervention.However,in orderto providefor full legal certainty
andfor the initiative to be future-proof by avoidingpossiblefuture fragmentatiof™, it is

indispensabldo cover all sectorsof the contentindusty in an equalmanner.If these
areaswould not be coveredby this intervention, MS would not be able to address
problemsarising in relation to copyrightprotectedcontentfor the reasonsexplained
above.Legislative action at the EU level to adaptthe copyright acquiswould ensure
greateregal certaintyandwould do awaywith the needto seekseparatdicencesfor the

purposesof crossborderportability. It would provide serviceprovidersa guaranteghat

they will be able to provide portability to their consumerslsoin the long run andto

consumerso beableto benefitfrom this feature.

Added value: In the shortto mediumterm, only EU interventioncan ensurethat the
conditionsfor consumer8accesso online contentservicesdo not vary accordingto the
MS they are locatedin at a specific moment.Including crossborder portability in all
contractdoy marketparticipantanay be attainablan the long termbutit would be costly
andwill resultin diversesolutionsappliedby differentright holderandproviders.Onthe
contrary,in the caseof EU interventionthe consumervould haveaccesgo theservicehe

194 Two yearsafter the pledgemadeby the AV industry at the "Licencesfor Europe"forum, thereis no
evidencehat"full" crossborderportability hasheenmadeavailableby any Europearserviceprovider
in the sector Partial portability, asprovidedtodayandasexplainedin Section2, cannotbe expectedo
leadto solutionacrosgheboard.

195 someof thesesectorscould start using exclusivity to differentiateoffers. If only someright holders
changedtheir licensing practiceand applied someform of territorial exclusivity, service providers
would not be ableto providefor the crossborderportability of their serviceanymore.
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hassubscribedo or to the contenthe haspurchased/rentegnderthe sameconditions,no
matter in which of the other 27 MS he travels to. EU action providing for further
harmonisedconditionswould also produceclear benefitsto online service providers,
comparedto any national solutions, by creatinga legally certain framework for the
provisionof crossborderportability of online contentsevicesacrossEurope.

4. WHAT SHOULD BE ACHIEVED ?

The goal of the EU policy interventionis to solve the problemidentified in Section2.

The absenceof crossborderportability in the EU is a specific problemthat requiresa

specificsolution.It is necessarto removecertainbarriersin the functioningof the DSM

to ensurethat consumerscan accesnline contentservicesthey have subscribedo or

online contentthey havepurchasedr rentedwhenbeingtemporarilypresentin another
MS. Othermeasuresinde the DSM Strategywill addresther mattersand would not

solve this particular problem. They would not make this initiative obsoletebut would

complementt.

Currentlycertainlicensingpracticesby right holdersandcertaintermsof useby service
providerspreventconsumerswhen travelling abroad,from accessinghe servicethey
havesubscribedo or the contentthey haveboughtor rentedin their homecountry.This
problemis particularly presentwith respectto AV and premium sports content. The
initiative should aim at removing thesebarriersso that the needsof userscan be met
more effectively. In the other sectors(music, e-books and video games),the current
contractual practices do not seemto limit crossborder portability (despite legal
uncertaintyin some services'terms of usei see Section 3). It cannot however be
excludedthat licensing practiceschangein the future or service providersdecide to
restrict the accessof consumersto some of their currently available services.
Furthernore, servicesmay combinedifferent typesof content(e.g. AV, music, sports)
with different degreesof portability. Therefore,in order for the EU intervention be
future-proof and effective, it is necessaryto cover all types of contentand not to
differentiatebetweeronline contentservicesaccordingto the contenttheyuse.

At the level of the DSM, the generalobjectivesaim at removingbarriersthat currently
preventconsumerdgrom using the servicesthey have previously subscribedo or from
accesing contentthey havepreviouslypurchasear rented,whentravellingin otherEU
MS. Fromthe perspectiveof right holdersandserviceprovidersthe objectiveis to better
respondto the needsof consumersThe specificobjectiveof the EU actionis to ensure
the crossborderportability of online contentservicesjt is oneof the measuresecessary
to completethe DSM.

Figure 4: Objectivetree

GENERAL OBJECTIVES

Remove barriers to Allow online service providers
consumers' access to and right holders to better
previously acquired content respond to the consumers'
when travelling in other MS needs in the DSM

SPECIFIC OBJECTIVE

Ensure the cross-border portability of online content
services
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5.  WHAT ARE THE VARIOUS OPTIONS TO ACHIEVE THE OBJECTIVES?

As regardscopyrightprotectedcontent the objectves presente@bovecould be achieved
by the introduction of the rule localising all copyrightrelevantacts occurring online

combinedwith afurtherharmonisatiorof copyrightlaw or by a full harmonisatiorof EU

copyrightlaw anda single Europearcopyight title. Suchoptions,while not excludedas
alongertermproject,arebeyondwhatis neededo solvethe specificproblemidentified

in this IA asthey would addressnot only the questionof crossborder portability of

online contentserviceshut alsoa muchbroaderquestionof the exploitationof worksand
otherprotectedsubjectmatteroverthe internetaswell asotherissuessuchasauthorship
andownershipof works. Due to the very wide scopeof suchoptions,the timeframefor

their negotiationand implementatiorwould necessarilyoe very long. Consequentlythey
arenot part of the shortor mediumterm actionsenvisagedn the DSM Strategywhich

aim at providing targetedsolutionsto specific problems.Also, the problem of cross

border portability of online content serviceswould not require such far-reaching
measuresnd can be resolvedundera much shortertimeframe.The aboveoptionsare
thereforediscardedasdisproportionatdor the currentobjectives.

Baseline

No policy intervention. This option would consistin relying on market playersto
progressivelyoffer portability of contentonline aswell ason the courts,andnotablythe
CJEU, to clarify the applicationof provisionsof EU secondarylaw and of the Treaty
relevantto the free movementof serviceslt would alsomeancontinuingto rely on the
applicationof competitionlaw to addresgerritorial restrictionsasthis may havean effect
onthe provisionof portableonline contentservices.

Option 1 T Guidance to stakeholders on the crossborder portability of online
contentservices

This option consistsin guidanceto stakeholderdy the Commissionencouragingonline
contentserviceprovidersto provide for crossborderportability of their servicesacross
the EU. In additionto serviceproviders,this guidancewould also be addressedo right
holders, who would be encouragedwhen licensing rights to online content service
providers,to grantthe rights allowing for portableusesi.e. temporaryusesof the online
contentin a MS otherthan the MS wherethe consumerconcludedthe subscription(or
the transactionin the caseof downloadto own or rental services).The extentof the
portable useswould have to be defined in contractsand so would be the necessary
safeguardge.g. as regardsthe authenticationof customers).The guidancewould also
addressMS which would be invited to actively monitor marketdevelopmentsand the
conditionsunderwhich the portability of serviceds provided.

Stakeholdersriews

This option is not favouredby consumersas their objectiveis to havea solution that
deliversportability in a fastandefficient manner.t usedto be favouredby right holders
andserviceprovidersalthoughovertime, the views of at leasta part of contentindustry
evolvedandsupportwasexpressedavith regardto the legislativesolution(seebelow).

Option 2 7 Legal mechanismto facilitate the crossborder portability of online
contentservicesin the EU

Main elements
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This option would entail a legal mechanismaccordingto which the provision of the
online contentservicé® to aconsumemwho:

1 haslawful accesgo anonlinecontentservicein his MS of residenceand
1 istemporarilypresenin a MS otherthanhis MS of residence,

would bedeemedo occurin the MS of consumer'sesidencéasopposedo in the MS of
temporarystay of the consumer)The serviceprovidercould therefore if notlimited by
contract,providecrossborderportability of his serviceacrosghe EU without the needto
acquirerights for the relevantEU MS; the right to provide an online contentservicein
oneMS would be sufficient.

There would be no prohibition on contractual clauseswhich limit or prevent the
applicationof thelegalmechanism.

Definitionsand other provisions
Servicesto be affectedby theintervention:

1 an audiovisual media service within the meaning of Directive 2010/13/EU of the
European Parliament and of the Couti¢is well as a servidée mainfeatureof
which is the provisionof accesdo contentproteced by copyrightand/orrelated
rights suchasfilms, music,books,gamesgtc.or to transmission®f broadcasting
organisation$®

1 portable (accessiblgfrom all locationsthat allow online access)n the MS of
residencef the consumet®,

1 providedto the consumeragainstpaymentof money or without such payment
(e.g.advertisemenbasedservices)jn the latter caseonly if the MS of residence
of theconsumeis verified by a provider.

'MS of residencewould be definedasthe MS in which the consumeihabituallyresides.
This is normally establishedy the useof proxiessuchasbankingdetails,the existence
of anagreementor broadbanar telephoneconnection)P addressetc.

‘Temporarypresenceivould be defined,for a subscriberas a presencan a MS other
than his or her MS of residence.No concreteindication as to the length of such
temporarypresencevould be providedin the intervention.Severalfactors explain the
choiceof this approach.

Specificationof durationof temporay presences not required,as the main defining
featureis that suchpresencaloesnot changethe habitualresidenceof the subscriber.
The definition needsto accommodatdéemporarypresencef various length and for

1% Thereforee.g. servicesof satelliteor 6 ¢ | a scable TVawodd not be included (but internetbased

cableservicedike i Ma g iwoull)o
197 Directive 2010/13/EUof the EuropeanParliamentand of the Council of 10 March 2010 on the
coordinationof certainprovisionslaid down by law, regulationor administrativeactionin Member

Statescorcerningthe provisionof audiovisuaimediaservicesOJL 95,15.4.2010p. 1 24.

108
109

Includingonline servicedinked to subscriptiorbasedTV or radioservices.

It is necessaryo distinguishthe two typesof servicesasin practice for AV content,in-homeandout

of-homerights are sold separatelyandthereforecertainserviceprovidersusing IP platforms(suchas
cableor IPTV) aregrantedonly in-homerights. If the proposedulesappliedto suchproviders,they
would berequiredto enablecrossborder portability of their servicesdespitenot beingableto provide
portability in their national territory. Furthermore,evenif not restrictedby licensing conditions,
serviceprovidersmay makea commercialdecisionnot to offer their serviceson a portablebasisin the
nationalterritory e.g.becaus®f theinvestmennecessarjor thelaunchof suchservices.
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various purposessuchas leisure, travel, work and study This will benefitconsumers
without generatingextracostfor serviceprovidersor underminingright holders'content
distribution practices Also, online contentservicesare developingdynamicallyand are

characterisedby a variety of offers, which makesit difficult to seta uniform duration.

Furthermorethe objectiveof the interventionis to keepthe possibleverification of the

MS of residencewithin what is reasonableand necessaryThis objectivewould not be

servedby a fixed periodof temporarypresencevhich would imply checksof the exact

durationof consumergresenceén MS otherthanhis or herMS of residence.

The interventionwould not requireserviceprovidersto useany authenticatiortools but
would leavethis méter to arrangementbetweenholdersof relevantrights and service
providers.

The legal mechanisnwould apply to the ongoinglicensingcontractsfor online content
betweenright holdersand service providersonly if both partieswould agreeon its
appliation. It would apply to all new licensing contractsbetweenright holdersand
serviceproviders.

Full applicationto SMESsis envisagedseeSection6). '

Legalinstrument

This optionentailsEU legislativeinterventionasonly a bindinginstrumentcanguarantee
that sufficient uniformity of the applicationof the legal mechanismand legal certainty
areachievedor all stakeholders.

A regulationwould be directly applicableand would not needto be implementedin

nationallaw asit would haveimmediateeffect andis a particularly suitableinstrument
when the objectiveis the uniform applicationof rulesin a certainarea.This type of

instrumentwould be the bestto achievethe objective of facilitating the portability of

onlinecontentacrosghe EU. It would allow a uniform applicationof the portability rules
acrossMS and would guaranteethat right holdersand online service providersfrom

differentMS aresubjectto the exactsamerules. This would be particularlyimportantfor

online contentservice presenin differentterritories.

On the contrary, a directive would leave too much room for MS to choosehow to
implementthe relevantrulesin their nationallegislation.As a result, therewould be a
high risk thatthe conditionsfor the accesgo the relevantsubscriptionserviceswvould be
different for consumerswhen travelling to different MS. Furthermore the conditions
may be different for service providerswishing to offer servicesacrossbordersin the
internalmarket.lt mayalsotakelongertimeto deliverthe expectedesultsin the market.
Thereforeadirectivewould fail to achievethe pursuedbjectives.

Stakeholdersriews

Right holdersand service providerswhich had initially favouredOption 1 expressed
supportfor a legislative intervention. The contentindustry recogniseghat thereis a
demandfor portability and that offering portability, especiallyfor AV and premium
sportscontent,is extremelydifficult dueto the existingnetworkof agreementption 2
is the preferredoption of the contentindustryasit would eliminatethe licensingobstacle
to portability while leaving the contractualfreedomfor the parties. Service providers
would not be obligedto provide the crossborderportability of their servicesand right
holderscould influence the conditionson which this portability is provided by their
contractswith serviceproviders.AV producersvould preferto control the triggering of
the legal mechanismij.e. conditionthe applicationof this mechanisnon the agreement
betwee right holdersandserviceproviders.The optionis not favouredby consumersas
it doesnotincludethe mandatoryelementof providing portability.
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Option 3 1 Intervention to ensure the crossborder portability of online content
servicesin the EU

Main elements
Theinterventionwould containthefollowing threeelements:
1) Thelegalmechanisndescribedn Option 2.

2) An obligation on the providersof online contentserviceswho lawfully provide a
portableonline contentservicein a MS of the EU to ensurecrossborderportability of

servicesj.e. to providecustomeravho areresidentf this MS with accessguringtheir

temporarystaysin other MS, to the samecontent,on the samerange and numberof

devices and the samerange of functionalities (including, for instance,accessibility
featuresfor peoplewith disabilities)asthoseofferedin their MS of residenceProviders
would not be howeverobliged(unlessthey committo it in anexpressnanner)}o provide
the samequality of the delivery of anonline contentservicein otherEU MS asin theMS

of residencef the customer.

3) Prohibition of restrictionsin contractsbetweenright holdersand providersof online
contentservicesor such service providers and their customerslimiting crossborder
portability of online contentservices.

Definitionsand other provisions
Definitionswould bethe sameasin Option2.

The interventionwould not requireserviceprovidersto useany authenticatiortools but
would leavethis matterto arrangementetweenholdersof relevantrights and service
providers. At the sametime, there would be appropriatesafeguardselating to the
proportionalityandnecessityof the requirementgpotentiallyimposedby right holdersto
ensurethat suchrequirementsvould be adeagiatefor the objectiveof authenticatiorand
would not resultin anexcessivéourdenon serviceproviders.

Therewould be alsogeneraldataprotectionsafeguard$o ensurethatthe potentialuseof
authenticatiortoolsis madein a proportionatananner.

The intervention would apply to the ongoing contractsfor online content services
between right holders and service providers and between service providers and
consumers. Market players would benefit from a transitional period to make
arrangementaecessaryo adaptto thenewrules.

Full applicationto SMESsis envisagedseeSectionb).

Legalinstrument

This optionentailsEU legislativeinterventionasonly a bindinginstrumenttanguarantee
thatthe portability is achievedn all MS andthatsufficientuniformity andlegal certainty
areachievedor all stakeholders.

The considerationgsregardghe choiceof legalinstrumentarethe sameasin Option 2.
A regulationseemdettersuitedto reachthe objectivesof theinitiative.

Stakeholdersriews

This option is favouredby consumersAs to the views of right holdersand service
providersseeOption 2.

6. WHAT ARE THE IMPACTS OF THE DIFFERENT POLICY OPTIONS AND WHO WILL BE
AFFECTED?

Baseline
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Effectiveness

The impactsof the baselinescenariowill significantly vary dependingon the sector the
developmenbf businessnodelsandon licensingpracticesasdescribedn the problem
definition.

Content industries: The pressureexertedby consumersvho increasinglyuse mobile
devicesto accessontentmight result,in the mediumto long term, in right holdersand
service providers progressivelyfinding solutionsto allow crossborder portability of

online AV content However, this is likely to require long negotiations,as it would

involve changego multiple, often long-running licensing contracts,possibly also with

regardto licencefees(thoughit is not evidentgiven the negligibleimpactof portability
on the territorial exploitationof content).Right holdersareexpectedo be, at first, rather
reluctantto allow for portableuseswithin the EU, dueto the difficulty deriving from

reviewingthe existingnetworkof licensingagreementandbecaus@f possibleproblems
in determining/monitoringhatthe useis really a "portability" use,i.e. thattheusein MS

otherthanthe homeMS of the consumeis limited to temporarystays.

In sports, gradually, due to consumerpreferencessportsorganisersmay offer cross
border portability when selling their broadcastingights. Where broadcastingights for
premiumsportscontentarelicensedfor a shortduration,suchevolutioncouldtakeplace
in a shortto mediumterm. However,the durationof licencesmay vary significantly.
Furthermore,due to different market dynamics applicable to different sports, this
evolutioncantake sometime andleadto diversifiedresults.Sportright holdersmay, at
first, havethe sameconcernsasdescribedabovefor the determinatiorand monitoring of
the portability use.

In the shortor mediumterm, thereis no significant changeexpectedin the licensing
practicesn music Producer®f music(majorsandindependentarelikely to continueto

licenseon a multi-territorial basisif online serviceprovidersrequestsuchlicences.As

regards authors' rights, music publishersand CMOs (those that comply with the
requirementf the CRM Directive) are likely to do the same.Thesemulti-territorial

licenceswould allow online serviceprovidersto continueoffering portability. Evenin

the caseof territorial licencesbeinggrantedto online serviceproviders right holdersare
likely to accepta certainlevel of portability offeredby serviceprovidersastheseicences
would not be basedon exclusivity. In the sameway, in the shortor mediumterm, no

changen thelicensingpracicesfor e-booksandonlinegamess expectedHowever,it is

difficult to makepredictionsin thatregardfor the long term given the rapidly-evolving
contextin which theseservicesoperate.

Service providers: Online AV services,in particular subscripton services(including
online contentservices offeredby pay-TV operators)would beincreasinglyinterestedn
offering to their customerghe possibility to accesghe servicewhentravellingin other
EU MS. Certainoperatorshavealreadyannouncedhei intentionto explorewith right
holdersthe possibility to offer this*® However,concreteresultscould be achievedonly
if right holdersarewilling to review existinglicensingarrangementandacceptto grant
authorisationsfor portable uses.This would partly dependon the market power of
serviceproviderswhich in turn putssmallerprovidersandespeciallystartups (SMES)in
adifficult position.In any case,it is likely that serviceproviderswould only be ableto
providethe crossborderportablity of partsof the contentofferedby their service.

110 E g. Canal+ for its SVOD service, see: http://electronlibre.info/legroupecanalpreta-adopterla-
portabilite poursesabonnements/
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Concerningsports consumersvho increasinglyuse mobile devicesfor viewing sports
content online'™* may exert pressureon broadcasters/servic@roviders to ensure
portability of their services.Howeve, broadcasters/serviceroviders, who acquire
exclusiverights for live sporting events,may be lesswilling to ensurecrossborder
portability for consumersjf they cannotoffer the samefor other premium content,
including AV content Indeed.,it could be difficult to explainto consumersvhy part of
the contentis portable while the otheris "blackedout”. Portability of sportscontentmay
then dependon the portability of other AV content:*? Also, the territorial exclusivity
enjoyed by broadcasters/se@ce providers leads to less competitive pressure to
differentiate their offerings (including by offering crossborder portability) as such
contentis not availableto consumerglsewhere.

As both major and smaller music platforms already offer crossborder portability of

subscriptionservices they are expectedto continueto do the sameunderthe baseline
scenario(assumingno changesn the licensingpracticesof right holders).Portability is

so commonthatit is highly unlikely that new playerscould enterthe marketwithout

providing this serviceto their customersThe samewould apply to e-booksand video
games

This option would haveno impacteitheron competition in the internal market or the
competitivenessof the creativeindustries.lt would have no impact on employment
either.Otherthanthosementionedabove thereareno specificimpactson SMEs.

Consumers In the shortterm, consumergravelling abroadwould remaincut-off from
their home countriesas regardsthe accesgo AV contentand premiumsportsconteny.
However,in the mediumto long term, certainonline servicesmight be ableto offer to
their customerghe crossborderportability of their service.However,underthis option,
this is not expectedto becomea standardindustry practice.The numberof consumers
being able to use portability acrossbordersis likely to increaseslowly and unevenly
acrossEurope.Specificallyfor premiumAV and premiumsportscontent giventhatthere
are prevailing exclusivity arrangementsconsumersnay not have an option to switch
servicesprovidersin favour of providersoffering crossborderportability, asthe content
may not be availableelsewhere.

No significantimpactis expectedor consumerssregardothertypesof content(music,
e-booksand game$. Crossborderportability is likely to continueto be widely available
for EU consumersassumingno changesin the licensing practicesof right holders.
However,asfar asthe musiccontentis concernedthe legaluncertaintyasregardgerms
of useof the servicé™*would continue.

Efficiency

The baselinescenariowould not entail any compliancecostsand would not deliver any
benefits.

Coherenceavith otherEU policies

Cultural diversity: The baselinescenaio would not have any impact on cultural
diversity. It would not affectthe productionof newcultural content.

11 SeeAnnex5.
112 However,unbundledofferings are also emerging wherebroadcastersffer sportscontenta la carte’,

seeSection2. Portability of suchunbundledserviceswould be lessdependenbn the portability of
broadcaster'everallpackage.

113 geeSection?.
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Fundamental rights: The baselinescenariowould not haveany impacton copyrightas
propertyright or on the freedomto conducta businessas recognisedn the European
Charterof FundamentaRights(Articles 16 and17).

Third countries, trade and environment: The baselinescenariowould not have any
impacton third countriesandtradeor on the environmentlt alsodoesnot affectthe EU's
andthe MS'sinternational obligations.

Option 1 7 Guidance to stakeholders on the crossborder portability of online
contentservices

Effectiveness

The impact of this option would also vary acrosssectors,dependingon the existing
licensingpracticequseof multi-territorial licencesterritorial exclusivity etc.).

Content industries: Right holdersin the AV and sportssectorswould be the most
impacted,as, in practice,this option would mainly addressthem and invite them to
review their licensing practiceswhich currently limit crossborder portability. They
would be encouragedo grantlicencesfor portableusesoutsidethe hometerritory when
they hold the rights for all EU territories,which is generallythe casefor AV producers.
Theirwillingnessto authoriseportableuseswould dependon the marketpowerof online
service providersand on the proposedsafeguardsoncerningaccessto contentfrom
territoriesotherthanthe MS of residenceof the consumemandon the degreeof difficulty
to renegtiate licencesthey may havegrantedwith territorial exclusivity. Portability is
not expectedto affect the value of territorial exclusivity, howeverthe authorisationof
portableuseswould requirechangesn licensingcontractsdbasedon territorial exclusivity
(portableuseswould haveto be carvedout). Right holdersareexpectedo bereluctantto
authoriseportable usesof their contentif online service providersdo not offer the
sufficient guaranteesin terms of authenticationprocedures,confirmaion that the
presenceoutside the home country is temporary,quality of the service provided to
travelling customersetc. Also (thoughit is not evidentgiven the negligible impact of
portability on the territorial exploitation of content), there could be negotiationson
licencefeesasright holderscould, askfor higherlicencefeeswhenauthorisingportable
uses(claiming additionaluseof content)while serviceproviderscouldaskfor lower fees
(claiminglower valueof their territorial exclusivity).In any case a substantiathangeto
licensingfeesis not expected All in all, this option could encourageight holdersto
consideradaptingtheir licensingpracticeshoweverit is unlikely to generatea consistent
approachacrosshe AV or sportsindustry. The experiencewith the Licencesfor Europe
stakeholdeforum showsthatin spiteof the industry’'scommitment'to continueto work
towardsthe further developmentof crossborder portabilityd; no visible progresshas
beenachievedfor the portabilty of AV and sportsonline servicesdespitetwo years
having passedin which many online TV and film service providers successfully
introducedout-of-home viewing solutions. The Commissionhas monitoredthe market
(e.g. by a systematic analysis of terms of use of online content services) for
development®n portability but sawnoneexceptfor onedevelopmen{which falls short
of crossborder portability), i.e. some streamingservicesoffering to consumersthe
possibility to downloadfilms or TV programmesn their homeMS beforetravellingand
thento accesghe downloadedcontentin other MS. The discussionswith stakeholders
alsoconfirmedthat no progresshasbeenmadeon the basisof the commitmenti this is

in contrastwith certainotherpledgesmadein the procesof Licencesfor Europe!*

114 e g. regardingthe digitisation of heritagefilms or the building the rights data infrastructure,with

regardto which the Commissbn wasinformedof the progressnadeby therelevantstakeholders.
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Right holdersin other sectors(music, e-booksand video game$ are not likely to be
impacted,in particularif they grantmulti-territorial licencesto online serviceproviders.
Wherethis is not the case this option could encouragehe introductionof specificterms
in licensingcontractsallowing serviceprovidersto offer portability.

Service providers: In the AV sectot online subscriptionservicesandpay-TV operators
are likely to be interestedin developinga crossborder portability option in order to

improve the serviceto their customersand better respondto their needsin terms of

mobility. In the future, subscriptionvidec-on-demand(SVOD) servicesare likely to

competedirectly with pay-TV operator§™, notably through lower subscriptionprices.
The developmenbf the portability featurecould constitutea competitiveadvantagdor

thefi f intosvtdSVOD serviceor pay-TV operator).As mentionedabove therecould

be negotiationsbetweenright holders and service providers on licence fees but a

substantiathangeo licensingfeesis not expected.

In the sportssector premiumsportscontentis often exclusivelylicensedin packageso
broadcasters/serviggoviders,who may be entitledto makethe contentavailableacross
the platforms, including online.**® For these broadcasters/servic@roviders, their
willingnessto offer portability may dependon their ability to offer it for their entire
package, including AV content. As for portability for sports content only, the
broadcasters/servicproviders may have less competitive pressureto be the "first
mover",if they haveexclusiverightsto transmitlive sportingeventsin a giventerritory.
Indeed,suchpremiumsportscontentis irreplaceableso serviceprovidersarelesslikely
to loseconsumersn a shortandmediumtermdueto thelack of crossborderportability.
Ontheotherhand,portability is not likely to leadto higherlicencefeesbecauset would
havea limited impacton how the sportsbroadcashg rightsarelicensedj.e. in packages
shapedaking into accountthe specificdemandn a giventerritory, andbecausef vast
differencedn valueof therightsbetweerthe primary marketandothermarkets.

In other sectors(music, e-books,game$, the impactof this option would be marginal
unless negotiationsare deemedimportant by some service providersto gain legal
certaintyfrom right holderson portableuses.

As explainedabove this option could haveanimpacton the competition betweeronline
service providersin the AV sectorand with pay-TV operators,with the first online
servicesoffering portability benefiting from a competitive advantageover the other
services.It would however not affect the competition betweenservice providersin
differentMS, if portability is offeredon the basisof a residenceequirementThis option
would not haveany impacton employment For serviceprovidersthat are SMEs, the
specificimpactsareproportionallyhighercosts(seebelow).

Consumers: This option could bring benefitsfor consumersin terms of the higher
numberof portable online contentservicesoffering AV contentand premium sports

115 Up to now it seemsthat payTV serviceshave withstood the arrival of new online subscription
services.For example,despitethe launchof Netflix in the UK in 2012, BskyB maintainedcorstant
10.6million subscribersbetween2012 and 2013. The main reasonwould be that most viewers
consideronline subscriptionservicesas a complementaryffer to pay-TV services(notably because
pay-TV subscriptionsalso offer sportsprograms).Another possible explanationwould be that the
developmeniof AV online servicesis basedon a new marketsegmentand viewer profile (mainly
young people). See"Creating growth i Measuringcultural and creative marketsin the EU", EY,
DecembeR014,at:
http://www.ey.com/Publication/vwLUAssets/Measuring_cultural_and_creative_markets_in_the EU/$
FILE/CreatingGrowth.pdf

E.g.the UEFA sellsits broadcastingights on the platform neutralbasis;Sky Deutschlandcquiredthe
exclusivepayTV rights for all live Bundesligaand 2nd Bundesligamatchesfrom the 2013/14to
2016/17seasornn Germanywhich coverstherightsfor all platforms;seealsoAnnex4.

116
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content.However,this developmentvould likely be slow andheterogeneoussit would

dependon the willingnessand possibility of online serviceprovidersto offer portability
and on the resultof their negotiationswith right holders.In somecasespnline service
providersmay only bein the positionto offer portability for certaintypesof content(for

which right holderswould havegranteda licencecoveringportableuses)ut not for their
entirecatalogue.

This option could potentially result in higher prices for consumerscomparedto the
currentsituation,becausef the combinedeffect of the potentialincreasen licencefees
(see above),administrativecosts of renegotiationsof contractsand potential cost of
technicalimprovementsto the service(seesectionon efficiency). In this case,online
serviceproviderscould decideto passthesecoststhroughto the consumersTheir ability
to increasepricesis howeverlikely to belimited by the competitionbetweerthe different
market players (in particular SVOD servicesand pay TV operators).As portability
becomesa standardfeature (like in, for instance,music) the possibilitiesto charge
additionallyfor it will diminish.

The impactof this option on consumersaccesgo the portability of music,e-booksand
gamesnline servicess expectedo be marginal,asportability is alreadyofferedin most
cases,either on the basis of multi-territorial licences,or through territorial licences
allowingalimited i o v e r is gthierterritories.

Efficiency

This option could entail significant transactioncostsfor thoseright holdersand online
serviceprovidersin the AV sectorwho decideto follow the Commission'gguidanceand
offer crossborder portability. This would generateadministrativecostsrelatedto the
review of licencesandtermsof services.To allow for portableusesin otherterritories,
on the one hand, right holderswould needto adaptall the contractsthey have with
distributorsin the differentterritorieswheretheir contentis licensed.On the otherhand,
online serviceprovidersmay needto negotiatewith a high numberof right holdess or
intermediariegdistributors,online aggregator®f rights) in orderto obtainthe necessary
rightsfor ensuringthe portability of their entirecatalogueAggregatorof onlinerights*’
could play an activerole to limit thesecosts,by negotiatingdirectly with right holders
and ensuringto online service providersthe licensing of rights including portability.
Costsassociatedo the renegotiationof contractsare very difficult to estimateas they
would, amongother things, dependon the numberof parties involved, the extent of
changesthat partieswould want to introduce and on the current practicesof online
serviceproviders(e.g. with regardto authenticatiortools). As regardssports content
takinginto accountthe way how the sportsbroadcashg rights arelicensed(in packages
andfor a certainnumberof sportingevents/seasonshe administrativecostsrelatedto
thereviewof licencesandtermsof servicemay belesssignificant.

Negotiationsmay resultin higher licence fees (seeabove)and in a set of safeguard
measures,required by the right holders, which service providers would have to
implementif theywantto ensureportability**®. This could entail sometechnicalcostsfor
online service providers (e.g. strengtheningof their autherication measuresuse of
contentdelivery networksto improvethe quality of the contentdeliveredto usersetc.)**.
Dependingon their size and on their customerbase, certain AV online services,
especiallySMEs may prefer not to engageinto suchnegotiaions in orderto limit the

117 Serviceof intermediariesvhosepurposess to negotiatewith rights holdersof differentfilms in order
to createa cataloguehatis attractivefor VoD platforms.

18 Theseareexplainedn Option3.

119 Theseareexplainedn Option3.
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transactioncosts.In particular,their lower bargainingpower may resultin worsedeals
for themthanfor largerplayerswhich canreducetheir competitiveness.

The potential benefits delivered by this option could be for consuners (i.e. higher
numberof portableAV andpremiumsportscontentservices)ut they areexpectedo be
limited as this option is unlikely to lead to a consistentchangein the commercial
practicesof theindustry.

This optionwould haveno compliancecods for otherstakeholdersr in othersectors.
Coherencevith otherEU policies

Cultural diversity: This option would not haveimpacton the productionof culturally
diversecontent.Slight benefitsmay be expectedn termsof enhancediccesgo cultural
contentasthe currentusersof someonline contentserviceswould havebetteraccesso
someof the contentthey haveacquiredonline while travellingin the EU. It is unlikely
that heterogeneousrossborder portability would attract new consumersto online
contentservices.

Fundamental rights: This option would not haveany impacton copyrightas property
right or on the freedomto conducta businessas right holdersand serviceproviders
would remainfreeto decidewhetherto follow or notthe Commissonés guidance.

Third countries, trade and environment: This option would not haveany impacton
third countriesandtradeor on the environmentlt alsodoesnot affectthe EU's andthe
MS'sinternational obligations.

Option 2 i Legal mechanismto facilitate the crossborder portability of online
contentservicesin the EU

Effectiveness

Content industries: The impact of this option on right holderswould dependon the
existinglicensingpracticesn placein the differentcontentsectorsandon the bargaining
power of right holdersvis-a-vis serviceproviders.The most affected,in termsof the
mannerin which the contentis licensed,would be AV and premium sports content
sectors.

Producersof AV works and sportsorganisers(asfar aspremiumconentis concerned)
could continueto licensethis contenton an exclusiveterritorial basisbut no separate
licence from them would be requiredfor a serviceprovider to offer portability of its
serviceso consumersvho aretemporarilypresentin otherEU countries.In principle, a
provider could offer suchportability acrossthe EU basedon a licencefor one EU MS.
However, as right holdersand service providerswould be free, within the limits of
competition law, to limit or preventthe crossborder portability of online content
servicesthe actualapplicationof the legal mechanisnwould dependon the outcomeof
contractualnegotiationsbetweenthe partiesas well as on the commercialdecisionsof
serviceproviders.Negotiationsbetweerthe partieswould be facilitatedin the sensehat
the solution for crossborder portability would be ready in the form of the legal
mechanismonly conditionsof its applicationcould be negotiated.

Right holdersare expectedo be reluctanttowardsthe legal mechanisnif online service
providersdo not offer the sufficient guaranteesn termsof authenticationprocedures,
confirmation that the presenceoutsidethe home country is temporary,quality of the
serviceprovidedto travelling customersgtc. Also (thoughit is not evidentgiven the
negligibleimpactof portability on the territorial exploitationof content),therecould be
negotiationson licencefeesasright holderscould, askfor higherlicencefeeswhenthe
legal mechanismapplies (claiming additional use of content)while service providers
could ask for lower fees (claiming lower value of their territorial exclusivity). Right
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holderswillingnessto allow portableuseswould dependon the marketpower of online
service providersand on the proposedsafeguans concerningaccessto contentfrom
territoriesotherthanthe MS of residenceof the consumer.

As regardsongoing contracts right holderswould be in a strongerposition as without
their agreementhe legal mechanisnwould not be triggered.As regardsnew contracts,
the position of right holderswould be weakeras the legal mechanismwould apply and
right holderswishing to limit its effectswould haveto introduceappropriateprovisions
in their contractswith serviceproviders.Right holderscould also opt not to licensethe
online contentat all or not licenseit on the portablebasis.If right holdersprevented
portability, the option would not have any impactson them. In caseswhere service
providerswould be ableto resistthe demandof right holders,the decisionwhetherto
provide portability of online contentserviceswould restonly with serviceproviders.If
serviceprovidersdecideto usethe legal mechanismlimited impactsasdescribedbelow
for right holderswould arise.In any case asthe crossborderportability of online content
servicegdoesnot extendthe rangeof usersof the service,i.e. it merelyallowsthe current
usersof the serviceto useit while temporarilypresentin otherMS, the expectedmpact
ontheindustrywould be marginal.

Impactsarising if serviceprovidersusethelegal mechanism

On the one hand,the portability featuremay attract more consumersgspeciallythose
that frequently travel, to subscribingto or purchasingAV or sports online content
servicesand could resultin more revenuesfor right holders. Also, the right holders
licensingworks on a perusebasis(e.g.wherethe licencefee dependn the numberof
streamsby usersof a service) are likely to generateadditional revenuein case of
increasedises by subscribersaswell asfrom transactionaservicesasconsumersvould
be morewilling to purchaser rentonline contentwhile travellingin otherMS.

On the other hand,it cannotbe excludedthat as the result of this option, the affected
customersvould belesslikely to uselocal serviceqespeciallyadvertisementinancedor

transactionaAV or sportservicesasthesearemorelikely to be usedby personsstaying
only temporarilyin the given MS) in the MS to which they travel. This would not have
an impact on revenuesfrom serviceswhich are advertisemenbasedas occasional
viewing doesnot generateany advertisementevenuesand thereforethe loss of such
viewing is neutralfor the service.On the otherhand,therecould be potentialmarginal
decreasdn revenuef local serviceshataretransactionalndthis in turn couldreduce
the revenuesof the AV producers(dependingon the structure of fees payableto

producers).However, such effect would be limited to the caseswhere different right

holdershavethe rights for differentterritoriesfor the samepieceof content.This is not

necessariljthe casein the areaof AV and premiumsportscontentasrights tendto be

held by a singleright holder(unlesse.g.rights aresplit betweenco-produers,in caseof

films, or sublicensed,n caseof sports).Moreover,the revenuef the holdersof rights

would be compensatedoy higher revenuesfrom the increaseduse of servicesas
mentionedabove.Finally, the scenariobasedon the assumptiorthat a consumercould

buy contentin a visited countryis theoretical,especiallyif the temporarystayis short:

few consumersvould engagen exploringa new marketfor contentservicegespecially
in languagesheydo not know). Thereforeno (or negligible)negativeimpacton AV and

sportsright holders'revenuesis expected.Incentivesto createand producefor right

holderswould thereforeremainunchanged.

The impacton AV industry'sand sportsorganiserspossibility to exploit contenton a
territorial basiscouldbe negativef customersesidingin otherMS thanthe MS in which
the serviceis offered would be able to use the portability functionality to accessthe
servicein the MS of their actualresidencdi.e. the portability function would be usedto
achievea crossborderaccesdo content). However,suchrisk could be avertedby theuse
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of adequateauthenticatiormechanismsvhich would ensurethat the serviceis provided
only to thosecustomerswvho areresidentf the MS in which the online contentservice
is providedandthatthe stayin otherMS is indeedtemporary.As mentionedabove,the
possibility of imposing requirementsas to authenticationtools would dependon the
bargainingpowerof right holdersvis-a-vis serviceproviders.

The impactof this option on the industrywould be very limited in the music,bookand
gamessectorswheregenerallythe licensingpracticeis not an obstacleto portability. In
thesesectorghis optionwould mainly deliverlegal certaintyfor marketparticipants.

In the musicsector the fact that mostonline services,ncluding local services already
grantportability andthatgenerallyright holdersdo not granta separatdicenceto service
providersfor useof works in additionalterritorieson a temporarybasis,suggestghat
right holdersin the music sectorview possibleimpactsof portability asnegligible. This
is despitethe fact thatcontraryto AV andsports,in the musicsectorrightsareoftenheld
by differentright holdersin differentterritoriesanddifferent CMOsareofteninvolvedin
the managementf theserights andthereforetheoreticallyright holdersholding rightsin
the 'visited market' could be affectedas customerswould be less likely to use local
servicesin the MS to which they travel. The impactis howeverlimited asthe effectsin
the 'visited'marketareminimum. As mentionedabove the scenaricaccordingto which a
consumercould buy contentin a visited country seemstheoretical,especiallyif the
temporarystay is short: few consumes would engagein exploring a new marketfor
contentservices.Moreover, if consumerdemandfor online serviceswas to increase
thanksto the portability feature,revenuesfor right holderswould also increase(the
licencefeesthatright holdersreceivewould increaseaswell in casesvherethey are, at
least partly, calculatedon the basis of revenueper stream).In casesof lump sum
paymentstherevenuenould remainunchanged.

This optionis not likely to havea significantimpacton the right holdersin the e-books
sector.Firstly, in most casesan e-book is downloadedto the reader'sdevice,and the
providersof subscriptiorbasedservicegsypically offer portability. Secondly rightsto e-

books are grantedon a perlanguageratherthan perterritory basis,thereforein most
caseghecurrentlicensingcontractdo not preventaccesgsrom anothervsS.

The sameappliesto the video gamessector where alreadynow right holdersare not
restrictingaccesgo online video gamesrom abroad.Serviceprovidersdeliveringvideo
gameshroughstreamingarelikely to continueoffering portability of suchvideo games,
includingacrosshorders.

Service providers: Under this option, service providerswould benefit from the legal
fiction applicableto the licensingof the rights, unlessagreeddifferently with the right
holders.Theywould not be obliged,however to ensurethat consumergsanbenefitfrom
crossborderportability.

In the AV sector,the availability of crossborderportability to consumersvould depend
on service providers' businessdecisions and their bargaining power towards right
holders.The right holders'possibility of imposingincreasedicencefeeswould depend
on their assessmertf the impactof portability on the existing businessmodelsandon
the bargainingpowerof the serviceproviders.Ilt cannotbe excludedthatthe fact thatthe
serviceproviderhasa choicewhetherto offer crossborderportability or not could result
in pressurdrom right holdersto increasdicencefeesdueto anincreasedunctionality of
servicesif the service provider opts to offer portability. Even though crossborder
portability would notincreasehe sizeof audiencethefact thatthe serviceproviderhasa
choice whetherto offer it or not may turn the portability function into a provider's
competitive advantagewhich thus could arguably be monetized.Therefore,the right
holderscouldaskfor a shareof suchperceivedvalue.At the sametime, serviceproviders
could ask for lower fees claiming lower value of their territorial exclusivity. It is
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thereforenot entirely evidentthatright holderswould demandanincreaseof licencefees
or thattheywould succeedn raisingsuchfees.

The potential increasein licence fees could have more negativeimpad on smaller
providersthan on larger onesasthe larger oneswould have strongerbargainingpower
vis-avis right holdersandwould be in a betterpositionto absorbthe increasedcost of
licencefees.However,giventhe limited effectof the portability featureon the territorial
exploitationof rights, it is expectedhatsuchincreaseif any,would not be significant.

As concernssportscontent portability is not likely to leadto higherlicencefeesbecause
it would havea limited impacton how the sportsbroadcastingights arelicensed,.e. in
packagesshapedtaking into accountthe specific demandin a given territory, and
becausef vastdifferencesin value of the rights betweenthe primary marketand other
markets.

As mentionedaboveunde Contentindustries it cannotbe excludedthatthe consumers
benefitingfrom portability would belesslikely to uselocali especiallyAV transactional
- servicesin the visited MS. However, as explainedabove, such scenariois rather
theoretical espea@lly if thetemporarystayis short.

Music, e-books,and gamespaymertbasedonline serviceswhich do not offer portability
yet could benefit from the legal certainty becausethey would be sure not to infringe
copyright laws or their licenceswith right holdersin any of the MS by granting
portability.

Consumers: This option could bring benefitsfor consumersin terms of the higher
number of portable online contentservicesoffering AV contentand premium sports
content.However,this developmentvould likely be heterogeneouandrelatively slow,

as the availability of crossborder portability would dependon the outcome of the
negotiationdetweerright holdersandserviceproviders.Thelegalmechanisnunderthis

option would facilitate these negotiations but the decisionto provide portability to

consumerswould remain subjectto the agreementetweenright holdersand service
providers.Consequentlyconsumersare unlikely to haveaccesgo the entire catalogue
offeredby a serviceproviderwhentraveling in anothemMS in shortandevenin medium
term.

Like Option 1, this option could alsoresultin higherpricesfor consumercomparedo
the currentsituation,becausef the combinedeffect of the potentialincreasean licence
fees,administrativecods of renegotiationof contractsand potential cost of technical
improvementsto the service.Nonethelessthe ability of service providersto increase
pricesis likely to belimited by the competitionbetweerthe differentmarketplayers.

The impactof this option on consumersaccesdo the portability of music,e-booksand
gamenline servicess expectedo be marginal,asportability is alreadyofferedin most
cases.

Efficiency

Content industries and service providers: As this option doesnot entail an obligation
to provide for the crossborderportability of online contentservicesthereare no costs
directly linked to the intervention.Shouldserviceprovidersdecideto rely on the legal
mechanismand offer crossborder portability of their services potential costs would
concernmainly, if not exclusively,the AV andsportssectorsandwould be the sameas
the costs describedin Option 3, i.e. costs of authenticationof subscriberscosts of
renegotiationof contractsand service providers'costs related to the use of network
infrastructure. However,as the legal mechanismwould apply to the ongoing contracts
only to the extentboth partieswould agreeon suchapplication,the expectedextentof
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such renegotiationds limited.Consumers: The potential benefitsfor consumerg(i.e.
higher number of portable AV and premium sports content services) but they are
expectedto be limited as this option is unlikely to lead to a consistentchangein the
commerciapracticef theindustry.

This optionwould have no compliancecostsfor otherstakeholdersr in othersectors.
Coherencevith otherEU policies

Cultural diversity: This optionwould not haveany impacton the productionand offer
of diversecultural content.As mentionedabove,indirect substitutioneffectswould be
nonexistentor marginal as consumerswhile temporarily presentin other territories
typically do not subscribgo online contentservicesLimited benefitscanbe expectedn
terms of enhancedaccessto cultural contentas currentusersof someonline content
serviceg(andpossiblyonly with regardto somecontent)would havea betterexperience
of the contentthey haveacquiredonlinethrougheasieraccessvhile travellingin the EU.
It is unlikely that heterogeneousrossborderportablity would attractnew consumergo
online contentservices.

Fundamental rights: This option would havea limited impacton copyrightasproperty
right andon the freedomto conducta businessasrecognisedn the EuropearCharterof

FundamentaRights (Articles 16 and 17). However,the measurewould be justified in

view of the Treaty fundamentalfreedom to provide and receive services across
borders?®. Restrictingthe abovementionedfreedoms(throughthe legal fiction) would

be justified in light of the objective of facilitating crossborder portability of online
contentservicedor EuropearconsumersTheinitiative would only affectthesefreedoms
in avery limited manner(i.e. right holdersholding rightsin MS in which consumersare
temporarily preset would neither be able to preventthe provision and use of online
content servicesin their territories nor to benefit from them) under very limited

circumstances, e. to facilitate portability of online contentserviceswhich havealready
beensubscriled to or purchased/rentebly consumerslt would not haveany significant
impacton the revenue®f eitherright holdersor serviceprovidersor on businessnodels
basedon territorial exclusivity. In addition, given that the disadvantagesausedo right

holderswould be of a very limited scopewhile consumersvould be affordeda clear
benefit of enhancedaccessto online contentservicesacrossthe internal market, the
measures not disproportionateo the aims pursued.lt would not go beyondwhat is

neessaryto facilitate portability in all contentsectors.The aboveargumentsalsoapply
to any possibleaffectationof the right of consumergo the protectionof their personal
data (Article 8 of the Charter).Serviceprovidersare likely to use sometools for the
verification of the temporarynatureof the consumer'stayin anotherMS but this would

only require an occasionalcheck of the MS in which the consumeris present?! and
should be carried out in line with the requirementdor legitimate data processingin

Directive 95/46/EC(Article 7).

120 Article 52(1) of the Charterallows for restrictionsinterferingwith the exerciseof the freedomsof the
Charter:thoserestrictions(i) mustbe providedfor by law and (ii) respecthe essenc®f thoserights

and freedoms.In addition, the limitations are (jiii) i s u btp theptincipleof pr opor tandnal i t y o
fi m abg madeonly if they arenecessarandgenuinelymeetobjectivesof generalinterestrecognized

by the Union or the needto protecttherightsandfreedomsfot her s 0

The verification of the temporarynatureof the consumer'stay in anotherMS doesnot requirethe
permanentontrol of his locationor any informationon his preciselocation,only anoccasionatheck

asto in which MS heis present.

121
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Third countries, trade and environment: This option would not haveany impacton
third countriesandtradeor on the environmentlt alsodoesnot affectthe EU'sandthe
MS'sinternational obligations.**?

Option 3 7 Intervention to ensure the crossborder portability of online content
servicesin the EU

Effectiveness

Content industries: The impact of this option on right holderswould dependon the
existinglicensingpracticesn placein the differentcontentsectors.The mostaffected,in
termsof the mannerin which the contentis licensed,would be AV and premiumsports
contentsectors

Producer®f AV works andsportsorganisergasfar aspremiumcontentis concernedy?
could continueto licensethis contert on an exclusiveterritorial basisbut no separate
licence from them would be requiredfor a serviceprovider to offer portability of its
servicesto consumersvho are temporarily presentin other EU countries.A provider
could offer suchportability acress the EU basedon a licencefor one EU MS andthe
right holderswould not be ableto preventit. This would affect the way in which the
harmonisedights are exercisedasright holdersgrantinga licencein a territory would
know that sucha licencewill allow for the portability of servicesto the otherMS and
thoseholding rights for the territoriesin which customerswvould stay temporarily and
enjoy portability of their homeMS online contentservicewould not be ableto prevent
sucha serviceproviderfrom offering its serviceto its customersit would be a notable
changeasfar asthe premiumcontentis concernedas currently suchonline servicesdo
not offer portability or offer limited crossborder portability.*** However, as the
portability of online contentservicesdoesnot extendthe rangeof usersof the service,.e.
it merely allows the currentusersof the serviceto useit while temporarily presentin
otherMS, theexpectedmpacton theindustrywould be marginal.

More detailedimpactsareidenticalto impactsdescribedinderOption 2.

Impactsarising if serviceprovidersusethe legal mechanismUnder Option 3 however
right holderswould be limited in their possibility of imposing authenticatiorntools on
serviceprovidersby proportionalityandnecessityprovisions.

Service providers: Under this option, service providerswould benefit from the legal
mechanisnapplicableto the licensingof the rights andbe ableto betterrespondo their
customers’needsby granting crossborder portability of their online services.If the
serviceis providedin exchangeof remunerationthe serviceproviderwould be obliged
to ensurecrossborderportability. If the serviceis providedfree of charge the provider
would only be obligedto enablethe crossborderportability if the providercanverify the
subscriber'$/S of residenceon the basisof informationor othermeanseadily available
to the provider. If a service provider offers free of charge serviceswithout such
verification,theywould not be obligedto ensureportability.

In the AV sector,similarly asin Option 2, it cannotbe excludedthat right holdersmay
makepressureon serviceprovidersto increasdicencefeesdueto increasedavailability
of services(despitethe fact that portability only concernsconsumerdhat are entitledto
receivethe servicein their MS of residence)However,contraryto Option 2, because

122 personsvho arenotresidentsn any MS would not benefitfrom theinterventionwhentravellingin the
EU.

123 For other (not premium)AV and sportscontent,the impactof this option would be insignificantas
rightsto suchcontentarelicensedwithout exclusivity.

124 seeexamplegprovidedin problemdefinition.
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portability would not be a choicebut an obligation, the pressureo increasethe licence
feeswould be smaller. Right holdes could not rely on the fact that portability is an
additionalor optional functionality. Therefore,portability would not be perceivedas a
competitiveadvantagevhich could be monetizedin the samewasasit could be under
Option?2.

As in Option 2, the possibility of imposingincreasedicencefeeswould dependon the
parties'assessmentf the impactof portability on the existing businessnodelsand on
their bargainingpower.However,giventhe limited effectof the portability featureon the
territorial exploitationof rightsandits binding nature,it is expectedhatsuchincreaseif

any,would be marginalandevenlesssignificantthanunderOption 2. Also, right holders
rely on a diversified distribution systemcomprising both bigger and smaller service
providers.Thereforejt is unlikely thatthey would underminehe competitivepositionof

smaller providershy their feespolicy, especiallybecausesmaller providerswould not
have a choice but would be obliged to offer portability to consumersAs a result, all

serviceproviderscould offer a betterproductwhich couldattractmorecustomers.

As concernssportscontent similarly asin Option 2, portability is not likely to leadto
higher licence fees becauseit would have a limited impact on how the sports
broadcastingightsarelicensed.

A numberof service providershave expressedsupportfor crossborder portability of
online services? but are usually in favour of industryled solutions and soft law
instrumentsasopposedo legal obligationsin this area.

Music, e-books,and gamespaymemnbasedonline serviceswhich do not grantportability

yet could benefitfrom this option asthey would be ableto offer a betterserviceto their

customersThe impactsof this Option to theseindustriesare equivalentasin Option 2.

Moreover,in the longerterm this option would ensurethat evenif right holderschange
their currentlicensing practicein a way that appliesmore territorial restrictionsthan
today, serviceprovidersin thesesectorscould always offer crossborder portability to

their consumers.

This optioncouldhavelimited impacton the competitivenessof online serviceproviders
in the AV sector,asthe ability to absorbthe indirect costsof providing portability (see
below) would depend on their size and on their geographicalcoverageof EU MS.
However,suchcostsarenot expectedo be significant. This optionis not likely to affect
crossborder competition, as consumersvould not be able to subscribeto an online
serviceofferedin anotherMS on the basisof portability. This optionis not expectedo
haveanyimpacton employment

Consumers This option would respondto consumersiemandto continuetheir access
to online contentserviceswhen they travel in the EU. Accordingly, this option would
respondto the increasingmobility of consumersandtheir willingnessto accessontent
from anywhere Basedon the resultsof the recentEurobarometesurveyon crossborder
accessto contentand the resultsof a previous Eurobarometeisurvey carried out on
tourism, approximately5.7% of Europeanconsumerswould potentially be "portable
users"of online subscriptionservicesandthis could reachapproximatelyl4% by 2020
(seeSection2). Consumersvould be ableto usetheir subscriptiorbasedonline content
serviceswhile staying temporarily in anotherMS. It would also allow consumerso
accessthe online contentthey have acquiredor rented (or to acquire or rent more

125 Seee.g.the EDIMA
http://www.europeandigitalmediaassociation.org/pdfs/EDiIMA%20positioning%200n%2Oiatityor
pdf or CableEuropehttp://www.cableeurope.eu/
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content)from the MS wherethey aretemporarily.Moreover,asthe measue would apply
alsoto the existingsubscriptiorbasedandtransactionaservicesall consumergwhether
alreadyusingonline contentservicesor not) could benefitin an equalmannerandat the
sametime.

This option would resultin the substantialincreasein conveniencefor consumersas
regardsAV content It could generatea greaterinterestin online AV services,in
particularsubscriptiorservices.

In the sportssector,this option would bring substantiabenefitsfor consumerslt would
enablethemto watch "home" contentwhile travelling in the EU which is of particular
importancein this sectorgiven that the value of sportscontentlies in it being viewed
live',includingwith commentaryfocusingon theirhometeamandtargetednterviews.

In the musicsector this option could producesomebenefitsfor consumersif theyhavea
subscriptionto a musiconline servicewhich currentlydoesnot offer portability or offers
portability in practicebut this practiceis notin line with the termsof usesignedby the
consumerln the e-booksandgamessectorsconsumersarenot likely to be significantly
affected by this option. In principle, where a particular serice is not providing the
portability featureyet, its introductionwould respondto the needsof the increasingly
mobile consumersgcreating extra value for them. In thesesectors,this option would
makesure,evenin the long term, that consumerslwayshave crossborderportability of
the servicesavailable,evenif right holdersor service providersdecidedto introduce
moreterritorial restrictionin their future contracts.

Finally, a significantnumberof Member Stateshavealreadyexpressedheir sugport for
an EU initiative on crossborderportability while a coupleof themappeamoreinclined

to supportindustryled solutions:2®

Efficiency

Content industries and service providers: Potentialcostsrelatedto the offering of
portability of online content servicescould concernmainly, if not exclusively,the AV
and sportssectorsand can be divided betweenpotential costsdirectly relatedto the
intervention,i.e. serviceproviders'potential costsof authenticationof subscribersand
costswhich may arise but are only indirectly relatedto the intervention,i.e. costsof
renegotiationof contractsand service providers'costsrelatedto the use of network
infrastructure.

1. Costs directly linked to the intervention - potential costs of authentication of
consumers

The measurewould in practicerequire modifying the currentgecablocking wheresuch
gecoblocking is used,i.e. re-configuring authenticationtools from the gecoblocking
approacho the temporaryaccessapproachThis doesnot necessitat¢he acquisitionof
new technologyandwould thereforeresultin noneor marginaladministrativecost. The
measurewould not require serviceprovidersto useany authenticatiortools but would
leave this matter to arrangementsetween holders of relevant rights and service
providers.At the sametime, this optionwould include appropriatesafeguardselatingto
the proportionalityandnecessityof the requirementpotentiallyimposedby right holders
to ensurethat suchrequirementsvould be adequatdor the objective of authentication
and would not resultin an excessiveburdenon serviceproviders.In addition, service
providerswould haveto comply with the requirementdor legitimatedataprocessingn
Directive 95/46/EC.It is assumedhatthe MS of residere checks,evenif notimposed

126 g.UK: https://lengage.number10.gov.uk/digisiigle market/ France:
https://m.contexte.com/docs/6431/positioancaisesurle-marcheuniquedu-numerique.pdf

39


https://m.contexte.com/docs/6431/position-francaise-sur-le-marche-unique-du-numerique.pdf

by the measuratself, would be carriedout (dueto the residene requirementjn the AV

and premium sports content sectorsand that they would go beyond requestingof
consumerdo makea declaratiorasto their MemberStateof residenceMost likely such
checkswould occurat the momentof activatingthe subscription/purchase/reat online
contentand would be carried out by the use of proxies such as banking details, the
existenceof broadbandr telephoneconnectioror IP address.

Currentlyonline contentserviceprovidersin all sectorsusedifferenttechniqueso verify
the MS of residenceof a customer.The basicmethodis to checkwhetherthe user'sIP
addresss in the nationalregistry.In addition methodssuchas checkingaddresscredit
cardinformationor geolocatiordataof devicesareused.The vastmajority (if notall) of
affectedserviceprovidersalreadyhassuchauthenticatioomechanism#n placeandcould
maintainthem. The costof implementingsuchauthetication tools would only relateto
the limited casesof providersthat do not have suchmechanismsn place.IP address
authenticationcan be achievedat a relatively low marginal cost sinceit consistsin a
limited (software)processingunction (usuallyperformedcentrally) usinga managedet
of parametersuchasa blacklistor whitelist at the main serversite againstthe addresss
checkedDespiteour enquiriesaddressetb the affectedindustrieswe havenot received
anyinformationallowing usto quantify the potentialcostsrelatedto authenticatioriools.
As indicatedabove the extentof costswould dependon whetherandwhatauthentication
toolsarealreadyusedby serviceprovidersandthe costwould furthervary dependingon
the parametersused for the authentication.In the context of Licencesfor Europe
stakeholdedialogue the networkof independenvVOD platformsEuroVoD stated:"The
EuroVoD platforms can proposeto their subscribersto have accessto films available
within their SVoD offers, when travelling abroad. This type of accessis technically
possible for the webbased services developed and operated by the EuroVoD
platforms."?” which would suggestthat VOD service providers already have the
technicalfeasibility to provide portableservicegincludingthe authenticatiortools).

Themechanisnenvisagedn this optionwould meanthatthelegalfiction would applyas
long asthe consumeiin questionwould continueto be aresidentof the MS in which the
serviceis offered, the consumerwould accessthe servicein the EU and the stay in
anotherEU MS would be temporary.All theseconditionswould haveto be satisfiedat
the time of consumptiorof content.Thereforeit would be possiblethat, despitethe lack
of suchobligationin the measureitself, contentownersin AV andsportssectorswould
insiston moreaccurateand more costly methodsof authenticatiorto be usedby service
providersto effectively verify the user'sidentity and uses(mainly periodic checkson
userlogs basedon IP addresspndavoid any fraudulentactivity. Sucha softwarecheck
on the userlogs is routine and doesnot entail significantcosts.Moreover,the measure
would ensurethat requirementsmposedby holdersof rights would not exceedwhat is
necessaryand proportionate.As mentionedabove, service providers would have to
comply with the requirementdor legitimatedataprocessingn Directive 95/46/EC.As
regardssectorsn which portability is alreadyprovided,i.e. music,e-booksandgamesjn
the shortterm, no costrelatedto the authentications expectedasthe interventionwould
not createa new situationfor thesesectorgportability would continueto be providedon
the sameterms).Costscould arisein longertermif licensingpracticesof right holders
would change,e.g. rights would be grantedon an exclusivebasis.In sucha case,the
sameconsiderationgasapplyingto AV andsportssectorsvould applyto thesesectors.

127 https://ec.europa.eu/licencEs-europedialogue/sites/licence®r-europe

dialogue/files/EuroVoD%20Statement.pdf
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In addition, contentservice providersin AV and sports sectorsthemselvesnight be
interestedn usingmoreaccuratenethodsauthenticatiore.g.to avoid/reduceany risk of
licensinglawsuits.For example,EuroVoD, in the statementeferredto aboveexplains:
"In order to enale crossborder accessthe EuroVoD platformscan apply a combined
identificationof the subscribers throughtheir IP (geolocation)andthroughtheir useiés
account(bank card usedfor payment).Whensubscribingto the service,usersdeclare
their county of residenceas the sameas the territory wherethe platform operatesand
acceptthe Termsand Conditionsof useof the service.At this stage,usersare identified
through their IP and they can also pay with a foreign bank card. When travelling
abroad, userscan haveaccesgo the SVoD offer they havesubscribedo, thanksto an
identification through their useés accountand bank card. If consumptionis done
exclusivelyfrom abroadfor a certain period of time, usersreceivealerts and warnings
for nonrespectinghe Termsand Conditionsof use.Theaccesgo the servicecanbe shut
down! This implies that VOD platforms foresee the application of not only
authenticatiortools but also IP addresshecksallowing verifying whetherthe presence
of acustanerin agivenMS is indeedtemporary.

In conclusion,costsdirectly linked to the interventionare not expectedo be significant
andcouldbeabsorbedn theroutinesoftwaremaintenanceostsof serviceproviders.

Moreover,it hasto be keptin mind thatmostof the authentication/identificatiomethods
can be circumvented. Economicallythe most important effect of using more accurate
checksresidesn raisingthe directandindirectcostsof circumventionto an extentthatit
IS no longer attractivefor a substantialhumberof users.Since both right holdersand
service providers have a sharedinterestin generatingrevenuesfrom subscribersand
advertiserst can be expectedthat the marketdynamicswill leadto a suitablepath of
technologicaimprovementswhich would balancehe interestsof increasingsecurityand
generatingadditionalrevenuegrom legal contentdistribution.

2. Costswhichmayarisebutare only indirectly relatedto theintervention
() Potentialcostsof renegotiationof contacts

In orderto ensurethatall EU consumergwhetheralreadysubscribergo online content
servicesor not) could enjoy the crossborderportability featurewithout any delay, at the

time whenthe measurébecomespplicable the measuravould alsoapplyto the ongoing
contractsfor online contentservicesbetweenright holdersand service providersand
between service providers and consumers.Application to existing contactsis also
necessarpecausetherwise,dueto the typical long durationof the contractsespecially
in the AV sectot?® crossborder portability would becomea norm for somepiecesof

digital contentbeforeothers.This would requireserviceprovidersto "black out” partsof

their servicewhich would reduceits attractiveness.

Despite the fact that the intervention would apply to the existing contracts, the
mechanismforeseenin this option would not require holders of rights and service
providersto renegotiatesuchcontractsandthereforethereis no associateédministrative
cost. The legal fiction would apply to the existing contractsand the currently existing
clausesthat require that service providers geablock their servicesand provide such
servicessolely in their national territories would be interpreted(without the need of

amendments)n the light of the new rulesi.e. suchclauseswould not apply to cross

border portability. It cannotbe excludedthat holdersof rights and serviceproviders
would wantto renegotiatehe existingcontractsnonethelest e.g.adjustthelicencefees
or amendthe authenticatiomequirementdut thatwould be their own decisionandnot a
necessityinked to theinterventionunderthis option.

128 Thedurationof licencesin the AV sectoris estimatedor 3-10 yearswith theaverageof 4-7 years.
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In addition, in certain cases(especiallyin regardto AV and premium sportscontent)
online serviceproviderswould also needto review the termsof use of their services,
including with respectto existing contracts.As adding crossborder portability to the
servicewould be for the benefit of consumers(assumingno changeto the price of
subscription),it could be easily introducedand the only related cost would be the
administrativecostof notifying the affectedconsumergwhich is normally doneby email
or onthewebsiteitself). In addition,asonly consumersvho areresidentsn a certainMS
canberefit from the legal fiction and consequentlyffrom crossborderportability, those
serviceprovidersthatdo not currentlycheckthe MS of residenceof their consumersand
would needto rely on the legal fiction would haveto carry out this check during a
transitional period and possibly offer different terms for their existing (and future)
consumer®nthisbasis.

Costsassociatedo the renegotiationof contractsare very difficult to estimateas they
would dependon variousfactorssuchasthe numberof relevantcontractsthe extentof
changesthat partieswould want to introduce,the current practicesof online service
providers (e.g. with regard to authenticationtools) and the duration of the given
contract:® It is expectedhatthe longerthe durationof the contract,the moreimportant
would be for the partiesto renegotiatdts terms.We have not beenable to obtain any
estimationof suchcosts.

This option could alsoresultin savingsfor thoseholdersof rights that would be willing
to licensetheir rights in suchway that ensurestheir portability and who, in order to
achievethat, would havehadto amendnumerousagreementghatthey haveenterednto
with distributorsandserviceprovidersin variousterritories(assuchagreementgrovide
for territorial exclusivity, all of them would haveto be amendedn orderto licensea
provider rights with portability function). This option allows such holdersof rights to
changetheir licensingpracticeswithout havingto amendthe existing contracts By the
sametoken,this option couldresultin savingsfor serviceproviderswho would not have
to amendcontractgheyenterednto with variousright holdersanddistributors.

(i) Potentialcostsrelatedto the useof networkinfrastructure

This option doesnot set legal requirementswith regardto the quality of the service

deliveredin the MS other thanthe MS of residenceof the consumer.This meansthat

serviceprovidersare not obligedto adaptthe technicalinfrastructurein orderto ensure
the same quality of service across borders and therefore there is no associated
administrativecost.

Serviceproviders(especiallybigger AV contentservice providers,including premium
sportscontentproviders)may seea need(e.g.dueto reputationatonsiderationsto adapt
the technical infrastructurein order to ensurethe same quality of service across
borders*°If serviceprovidersseea needto adaptthe technicalinfrastructure jt might

leadto more substantiakosts(e.g. the costof upgradingthe internetconnectionof the
origin serverin termsof bandwidthor traffic volume or the cost of contentdelivery
networks(CDN)'®%). Suchcostswould be substantialf providersof AV contentservices
decideto investin CDN in orderto ensurequality of their servie alsowhenaccesseth

other MS. Allowing portable uses without ensuring the same or comparableuser

129 Basedon informationobtainedfrom the stakeholderst seemshatthe durationof contractsin the AV
sectoris between3 and 10 years(dependinge.g. on the type of contentand the type of the service
provider)with the averageat 4-7 yearswhile the durationof contractsfor sportscontentseemso be
generallyshorterbut alsovaries.

130 SeeAnnex8 for thedescriptionof technologyusedfor the delivery of online contentservices.

131 A CDN allows fasterdelivery of contentby using the serversclosestto eachuserand thereforeto
increasdhequality of the streamecatontenti seeAnnex8 for moreinformation.
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experiencemay not be seenasan acceptableption to biggerserviceproviders,but also
to right holdersasit could affecttheway in which their conten is distributed.One study
analysedhe impactof speedand online video quality on userbehaviorand found that
delaysin startingup avideoor interruptionscouldincreaseabandonmentatesandresult
in lossof viewership**? Right holdersmay thereforetry to imposeon serviceproviders
requirementgoncerningquality of serviceprovidedto customergemporarilypresentn
otherMS.

Costsassociatedo the useof CDN for portableusesarevery difficult to estimateasthey
would dependon the currentpracticesof online serviceproviders(whetherthey already
usea CDN or not) andon the volume of datatransferredand stored(which would vary
accordingthe volume of portableusesby consumersj> Moreover,CDN is not the only

technical meansto ensurequdity of video services.Some providers>* use the less
expensivepeeringtechnologieswhich useendusers'devicesas contentstoragepoints.
Also, the whole contentdelivery segments characterisedby intensetechnologicaland
businessnnovaion, meaningthat the presentcontentdelivery infrastructurecostsare
likely to go down,andonline contentserviceprovidersarelikely to have- dependingon

the natureandscaleof their services anevengreaterchoiceof contentdeliveryoptions.

Impact on SMEs (including micro-enterprises)* While the costsdescribedabove
could put proportionallymore burdenon SMEsthan on large businessegwhich is also
the casefor the day-to-day businesf SMEs),the negativeconsequencesf exempting
them (or even micro-enterprises)are likely to outweigh the savingsin costs: as
consumersbecome increasingly aware of the requirementto provide crossborder
portability, they are likely to startseeingit asa "musthave" featureof online content
services,ard the inability of smaller online service providersto provide that feature
might resultin a seriouscompetitivedisadvantage-urthermorecostsdirectly relatedto
the interventionare expectedto be marginalsinceall serviceproviderscoveredby the
initiative alreadyprovidefor subscriptiorbasedor transactiorbasedservicesonline and
thusalreadyapply someform of authenticatiormechanismincluding SMEs (including
micro-enterprisesin the scopeof this exercisewvould probablybe the only way to enable
them to align their offers and provide portability to their customers(as the cost of
renegotiatingall existing contactswith right holderscould be too high for SMES), thus
contributing to their competitivenesson the market. Moreover, exempting micro-
enterprisesfrom the scopeof the rules is likely to underminethe efficiency of the
measureconsideringthat many online contentserviceprovidersare micro-enterprises.
No data on the percentageof micro-enterprisesamong providers of online content
servicesis available,howeverthe creativeindustriesin the EU are dominatedby micro

132 mideo Stream Quality Impacts Viewer Behavior: Inferring Causality Using QuasiExperimental

Designs", 2012: https://people.cs.umass.edu/~ramesh/Site/HOME _files/imk&i€Bnan.pdf The
studyfoundthat"viewersstartto abandoravideoif it takesmorethan2 seconddo startup, with each
incrementabelayof 1 secondesultingin a5.8%increasen theabandonmentate"andthat"a viewer
who experiencedailure is 2.32% lesslikely to revisit the samesite within a week than a similar
viewerwho did notexperience failure.”
A survey carried out by one streamingmedia technologyexpert on the costsof CDN for video
delivery found that 77% of CDN customersare spending$250K per year or less,while 11% are
spendingoetweers250and$500K, 6.5%betweer$500K and$1M and5% over $1M peryear.It also
showedthattherewasa 20-25% declinein pricing on 2013andthis trendis expectedo be confirmed
for 2014and2015;see"The StateOf The CDN Market: Video Pricing, Contract,Volume andMarket
Sizing Trends", Dan Rayburn, http://www.streamingmedia.com/dansblog/2014CDNSummit
Rayburn.pdf
134 E.g.Voddler
135 An enterprisethat haslessthan 10 employeesandits turnoveror balancesheettotd doesnot exceed
EUR 2 million (CommissiorRecommendatio003/361concerninghe definition of micro, smalland
mediumsizedenterprises)

133
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firms with 95% havingfewerthan 10 employeesthe overwhelmingmajority (90.8%)of
the valueaddedgeneratedvithin the EU-276s film and soundrecordingactivities sector
in 2010was providedby SMEs, which employ just over three quarters(75.4%) of the
total numberof personsemployedin the sector* In the recordedmusicindustry, 99%
of musicbusinesseareSMEs™’

Consumers: Impact of the interventionon consumerpricesis directly linked to the
potentialcostsassociatedvith the interventionthat serviceprovidersmay beari if such
costs arise, service providerswould be expectedto passthem on to consumersAs
describedabove potentialcostsencumberingervice providersarelimited (assumingno
changesto licensing practices) to AV and premium sports content sectors. In
consequencehe possibility of an increasein consumerpricesis also limited to these
sectorsOn the onehand,asdescribedabove,it canrot be excludedthatright holdersin
suchcontentsucceedn increasindicencefeesfor serviceproviders(which is lesslikely
for sportscontent).Thiswill to alargeextentdependon the bargainingpowerof service
providersvis-a-Vvis right holders. The ultimate outcomeof such potential negotiations
over licencefeesis very difficult to predictandin any case,given the limited effect of
the portability feature on the territorial exploitation of rights, it is expectedthat an
increasejf any, would be marginal. On the other hand,serviceprovidersmay haveto
bear the abovedescribedcosts of authenticationtools, the costs of renegotiationof
contractsand the costsof the use of networks.As explainedabove,only the costsof
authenticatiortools are directly linked to the intervention.Thesecostsare estimatedas
marginal.lt cannotbe excludedthatin the AV contentsectorthe combinedimpactof the
potential increasein licensing fees (even if marginal), authenticationtools (even if
marginal)andthe indirect costs(the costsof renegotiatiorof contractsandthe costsof
the useof networks)would amountto anincreasan pricesfor consumersAt the same
time, the ability of online serviceprovidersto raisepriceswould be limited, notablydue
to the consumerswillingnessto pay, to the competitionwith other marketplayersand
dueto the constrainingeffectof illegal websitedistributingonline contentandtherefore,
the potential increaseof consumerprices, if any, is not expectedto be significant.
Finally, asexplainedabove the possibleneedto checkthe MS of residenceof consumers
in order for them to benefit from crossborder portability might result in some
inconvenience(and marginal cost) for the consumersin the case of those service
providerswhich do not currentlychecksuchresidence.

Coherencavith otherEU policies

Cultural diversity: This optionwould not haveany impacton the productionand offer

of diversecultural content.As mentionedabove,indirect substitutioneffectswould be

nonexistentor marginal as consumerswhile temporarily presentin other territories
typically do not subscribeto online contentservices However,benefitscanbe expected
in termsof enhancedaccesgo cultural content.Crossborderportability asa part of an

online contentservicemay attracta numberof newconsumergo accesst. It would also

allow existingconsumergo havea betterexperienceof the contentthey haveacquired
onlinethrougheasieraccessvhile travellingin the EU.

Fundamental rights: This option would havea limited impacton copyrightasproperty
right andon the freedomto conducta businessasrecognisedn the EuropearCharterof
FundamentaRights (Articles 16 and 17). However,the measurewould be justified in
view of the Treaty fundamentalfreedom to provide and receive services across

136 EuropearCompetitivenes®eport2010,
137 Independenmusic companiesAssociation(IMPALA) commentson the EC consttation on a future
tradepolicy, July 2010.
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borders*®. Restricting the abovementoned freedoms(through the legal fiction, the
obligationto offer crossborder portability as well as by renderingunenforceableany
contractualprovisions contrary to this obligation) would be justified in light of the

objective of ensuringcrossborder portability of online contentservicesfor European
consumers.The initiative would only affect these freedoms under very limited

circumstancesi.e. to ensureportability of online contentserviceswhich have already
beensubscribedo or purchased/rentebly consumerslt would not haveany significant
impacton therevenuef eitherright holdersor serviceprovidersor on businessnodels
basedon territorial exclusivity. In addition, given that the disadvantagesausedo right

holdersandserviceproviderswould be of a very limited scopewhile consumersvould

be afforded a clear benefit of enhancedaccessto online contentservicesacrossthe

internalmarket,the measuras not disproportionatd¢o the aimspursuedlt would not go

beyondwhatis necesary to makeportability an ordinarybusinesgpracticein all content
sectors,n a mannerthat allows all consumergo benefitfrom the measureat the same
time. The above argumentsalso apply to any possible affectation of the right of

consumergo the protectionof their personaldata(Article 8 of the Charter).While it is

not an obligationimposedby this option, serviceprovidersare likely to apply tools for

the verification of the temporarynature of the consumer'sstay in anotherMS. This

howeverwould only requirean occasionalcheckof the MS in which the consumeris

present® and should be carriedout in line with the requirementsor legitimate data
processingn Directive 95/46/EC(Article 7).

Third countries, trade and environment: This option would not haveany impacton
third countriesandtradeor on the environmentlt alsodoesnot affectthe EU's andthe
MS'sinternational obligations.**°

7. HOW DO THE OPTIONS COMPARE ?

Effectiveness Efficiency Coherence
Criteria Impacton Irgggtc;gtn Irgg‘:ﬁ::c;n Costs/ Cultural | Fundamentg Third countries,
Policy option consumers TElETS providers benefits diversity | trade,
rights environment
Baseline 0 0 0 0 0 0 0
Option1 0/+ 0 0/+ 0/ 0 0 0
Option2 0/+ 0/+ 0/+ 0/ 0 O/~ 0
Option3 ++ 0/+ Sl B/ s 0/+ O/~ 0
"0" nochange "+" positiveimpact "-" negativeimpact *shortterm(<5years)/ **long term(>5years)

Options 1, 2 and 3 would allow, to a different extent,to respondto the objective of
facilitating the crossborder portability of contentwithin the EU. The effectivenessof

138 Article 52(1) of the Charterallows for restrictionsinterferingwith the exerciseof the freedomsof the
Charter:thoserestrictions(i) mustbe providedfor by law and (ii) respecthe essencef thoserights
and freedoms.In addition, the limitations are (iii) A s u btp theptincipleof pr opor tandnal i t yo
fi m abg madeonly if they arenecessarandgenuinelymeetobjectivesof generalinterestrecognized
by the Union or the needto protecttherightsand freedomsfot her s 0
The verification of the temporarynatureof the consumer'stay in anotherMS doesnot requirethe
permanentontrol of his locationor any informationon his preciselocation,only anoccasionatheck
asto in which MS heis present.
190 personsvho arenotresidentsn any MS would not benefitfrom theinterventionwhentravellingin the

EU.
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each of theseoptions will vary accordingto the different categoriesand sectorsof
stakeholdersvolved.

Consumers: Underthe baselinescenarioconsumersvould continueto benefitfrom the
crossborder portability of music, e-books and gamesservices,but not of AV and
premium sportscontentwhich they would continueto have problemsaccessingwvhile
travellingin the EU. In thelongerterm,licences(in particularnew ones)could allow for
crosshorderportability but it is probablethatanimportantpart of the contentofferedby
the serviceprovider could remainlockedin the naional territory, as serviceproviders
may considerthat the partial portability they could offer to consumergwith black-outs)
would not increasethe appealof their service.Option 1 could graduallyimprove this
situationin the mediumto long term, asit would encouragehe marketparticipantsto
ensurecrossborderportability howeverit is not likely to resultin a consistenthangeof
industry practices,henceits effectivenesswould be limited. Option 2 could have a
slightly more positive impact on consumerghan Option 1 sincethe availability of the
legalmechanisnwould makeit easierfor right holdersandserviceprovidersto agreeon
portability in the licences.However,its applicationwould eventuallydependon the will
of the parties,it would only happengraduallyoveralongerperiodof time, andtherefore
the scale of the consumerbenefits would remain uncertain. Only Option 3 would
effectively ensurethat the portability featureis offered by all subscriptioAbasedand
transactionabnline contentservicesandaccordinglymeetthe demandof a high number
of consumergseeSection2). It cannotbe excludedthat Options1, 2 and3 could result
in higherpricesfor AV andpremiumsportscontent;howeverthis impactis expectedo
be limited by the competition betweenmarket players and the needto provide an
attractivelegal offer to consumersin the music, e-book and gamessectors Option 3
would mainly improve legal certaintyfor consumersin the long term, unlike the other
options,it could also act as a safeguardo ensurethat crossborder portability remains
availablefor consumerslespitepossiblychangingcommercialpracticesof right holders
and/orserviceproviders.

Content industries: Under the baselineoption and Option 1, right holdersin the AV
sectorand, to a lesserextent,for premiumsportscontentare likely to be reluctantto
allow for the portability of their content,thereforeprogresswould be gradualand the
resultswould be diverseevenin the longer term. The guidanceforeseenin Option 1
would encouragethem to negotiatewith online service providers but industrywide
positiveresultscannotbe expecteddueto the significanteffort requiresby right holders
to review the existing network of contractsbasedon territorial exclusivity. The legal
mechanismin Option 2 would make it easierto the parties to make crossborder
portability availablebut the decisionwhetherto allow it or not would remainwith the
holdersof therights, asin the baselinescenaricandin Option 1. Theywould alsobefree
to decidewhat kind of requirementghey setfor serviceprovidersto allow portability.
Therefore, meeting the objective of this initiative would dependon the agreement
betweenright holdersand serviceproviders.Option 3 would provide for a solutionto
ensureportability regardlesf licensingpracticesof right holdersand thereforewould
be the effectivein meetingthe objectives,ncludingfor AV andpremiumsportscontent.
If the crossborderportability featureof the online serviceis consideredattractiveby the
consumersQOption 3, and to someextentalso Option 2, may increasethe use of the
serviceandtheincomeof right holders.In the music,e-bookandgamessectors Option3
would mainly improve legal certainy but would not bring about tangible economic
impacts.The otheroptionswould haveno relevantimpacts.

Service providers: Under the baselineoption, Options 1 and 2, service providers
(especiallyfor AV and premium sportscontent)would continueto be able to restrict
portability and many of them would continue to encounterproblems (contractual
restrictions)whenwantingto offer it, shouldright holdersbereluctantto allow it. Option
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1 would be somewhamore effectivethanthe baselinebecausenegotationscould result
in certainonline serviceprovidersbeingableto offer portability. Howeverthe outcome
of the negotiationsvould dependon the marketpowerof online serviceprovidersvis-a-
vis right holdersandwill requirenegotiationof multiple contractsespeciallyin the AV
sector.The effect of Option 2 would be similar; howeverit could be more beneficialto
service providers as in the negotiationsthey could argue that, due to the legal
mechanismthereis no needto carveout portability from the licenceshatcoverthe other
27 MS. Therefore,allowing portability in a licencecanbe, in principle, easierandless
costlythanin Option 1. Option 3 would be moreeffectiveasserviceproviderswould be
able to systematicallyoffer portability to their customersacrossEurope.Unlike other
options, Option 3 would include legislative safeguardsensuring the necessityand
proportionality of the requirementdor authenticationnegotiatedby right holdersand
serviceproviders.Therefore,Option 3 would be more efficient in termsof transaction
costsandimplementatiorby serviceproviders(seealsoefficiency below). In the music,
e-bookand gamessectors Option 3 would mainly improvelegal certaintyfor the current
and future dealingswith right holders e.g. for music service providers that may be
providing portability without havingthis right clearly coveredin the licensingcontracts.
It would alsoensurefor the future that serviceprovidersin thesesectorswould continue
to be ableto allow crossborderportability, despitepossiblychanginglicensingpractices
by right holders.The otheroptionswould haveno impacts.

To summarise from the perspectiveof consumersjndustriesand service providers,
Option3 would bethe mosteffectivein meding the objectivessetoutin Section4.

Efficiency: The baselineoption would not entail any compliancecostswhile Options1

and 2 could generateadministrativeand technical costs (as explainedbelow), for all

thoseright holdersand serviceproviderswho decideto adapttheir licensing practices
and terms of usein orderto allow for portability of content.This would particularly
affect the AV and the sportssector.Options 1 and 2 would not impose crossborder
portability; thereforethey would not generatecostsdirectly. Howeverit is likely thatin

the absenceof a legal mechanisnthat facilitateslicensingfor this specific purpose the
negotiationsunder Option 1 would be more complexand costly than under Option 2.

Option 3 could generatesometechnicalcostsfor all thoseserviceproviderswhich do not
yet offer portability to their customersas it would not leave it for their decisionto

provide for portability, like the other options. This could imply investingin technical
functionalitiesto verify the MS of residenceandverify the temporaryuseof the service
aswell ascostswhich arenotdirectly triggeredby Option 3 (andthereforenot qualifying

as administrativecosts)suchas shortterm costs,in casethe partieswantto review the
licensing agreementsand possibly long-term costs related to the use of network
infrastructure.In any case,despitethe short term and limited costsof providing for

portability, service providerswould benefit from the more attractive servicethey can
provide to their consumerslreadyin the mediumterm.

Cultural diversity: All optionswould haveno or only very limited impacton cultural
diversity. None of theseoptionswould affectthe productionor distributionof culturally
diversecontentor would directly extendthe rangeof consumerdaving accesgo such
content.Option 3, andto a minor extentOptions1 and2, would be beneficialin termsof
easieraccesgo culturally diversecontentastheywould allow consumerso enjoyonline
contentin a more flexible way acrossthe EU. Option 3 may also attract some new
consumerso usetheonline contentservices.

Fundamental rights: The baselineoption, Option 1 and Option 2 would not haveany
impact on fundamentalrights. Option 3 would have a limited impact on copyright as
propertyright andon the freedomto conducta businessasrecognisedn the European
Charterof FundamentaRights (Articles 16 and 17). Option 3 and, to the extentright
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holdersand serviceproviderschooseto rely on the legal mechanismOption 2 could

affect the consumerstight to the protectionof personaldata,shouldserviceproviders
verify the temporarynatureof the stayin anotherMS. However,the measurevould be

justified in view of the Treaty'sfundamentalfreedomto provide and receiveservices
acrossborders and data processingwould have to comply with the provisions of

Directive 95/46/ECin all cases.

Third countries, trade and environment: None of the optionswould haveany impact
on third countriesandtradeor on the environmentNeitherdo they affect the EU's and
the MS'sinternationabbligations.

Subsidiarity and proportionality : Noneof the optionsgo beyondwhatis necessaryo
solvetheidentified problemsMoreover theinitiative is limited to solvinga problemof a
crossbordernaturethat cannotbe achievedoy the MS alone(seeSection3). Amongthe
examinedoptions, the baselineoption is not sufficient to achieve the objective of
ensuringcrossborder portability of contentonline in the AV and sportssectorswhere
this problemis the most present.Option 1 could allow reachingthis objective only
partially andwould createuncetainty for serviceprovidersandfor consumersravelling
in severalMS asto the authoriseduses.Option 2 might be slightly more effective by
putting a legal mechanismat the parties' disposalto facilitate the negotiationsbut
providing crossborder portability would remain optional. Consequentlythe objective
would only be achievedunder Option 3. The obligationsforeseenunder Option 3 as
regardsthe licensingagreementsre necessaryo makesurethatthe providersof online
content services (both subscriptionbased and transactiorbased) offer crossborder
portability to their customers.They do not affect territorial licensing as such and
thereforehavealimited effecton the currentlicensingpracticesandbusinessnodels.

8. THEREFORE, THE PREFERRED OPTION IS OPTION 3. HOW WOULD THE ACTUAL
IMPACTS BE MONITORED AND EVALUATED ?

The Commissionwill ensurethat the action selectedin this IA contribute to the
achievemenof the setpolicy objectives.The preferredoption shouldbe ableto respond
to the generaland specific objectivesin Section4 aswell asthe following_operational

objectives

1. Increasethe number of subscriptioAbased and transactiofbased online content
serviceghatareportableacrossborders,2. Increasehe numberof consumersisang this
featureof the online contentservices.

The procesof monitoringthe impactsshouldconsistof two phases:

Phasel: The first phasewill startright after the adoptionof the legislative act and
continueuntil its startof applicationin 2017.It will focuson how the Regulationis put
in placein the MS by the marketparticipantsin orderto ensurea consistentapproach.
The Commissionwill organisemeetingswith MS representativege.g.group of experts)
andtherelevantstakeholdersn particulr to seehow to facilitate to transitionto the new
rules.

Phase?: The secondphasewould startfrom 2017 andwould focus on direct effectsof
the rules containedin the Regulation.lt would also extendto the monitoring of the
amendmenbf the existing contractualarrangementsvhich would needto take place
duringa oneyeartransitionalperiod. This monitoringwill pay particularattentionto the
impacts on SMEs and the extentto which existing contractsare renegotiated.The
Commissionwill continueto work with stakeholderso ensureeffectiveimplementation.

The table below presentsthe main output and impact indicatorsthat will be usedto
monitor progresgowardsmeetingthe aboveobjectives aswell asthe possiblesourceof
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information. The datacollection shouldstartin 2017 so asto gathersufficient baseline
datathat can serveas a basisfor comparisonand then followed up every secondyear
afterthe startof applicationof the Regulation Econometrianethodsshouldbe used(e.g.
by putting the portability offer trendin aregressiorwith a dummyvariablefor whenthe
regulationstartsto apply) so asto help (to someextent)to disentanglehe effectsof the
regulationfrom the naturalprogressn the market.Moreover,the collecteddatashoud

be compared (using differencein-difference method) to data from countries (e.g.
Switzerland}hatwill notbesubjectto aregulation.

Indicators Sourceof information Frequency of
measurement
The following indicatorscould be usedin | The Commissiorcanobtainthis
eachsector(AV, music, e-books,games, informationfrom thefollowing Everysecondyear.
sport): sources:
1. Increasén thenumberof - existingdatasourcessuchasthe lHS
subscriptiorbasednlineservices | databasel-uropeamudiovisual
offering crossborderportability; Observatory;
2. Increasen thenumberof - directly from online contentservice
transactiorbasedservicesffering providersor right holders(through
crossborderportability; bilateralcontactor questionnaires).
3. Increaseén thenumberof customes | In addition,the Commissiorcould
usingcrossborderportability; obtaindatafrom thefollowing sources:
4. Averagenumberof daysof use - specificstudiesto monitorthe cross
outsidethe MS of residence; borderportability of onlineservices;
5. Evolutionof the pricesof - ad-hocsurveysto monitorconsumers'
subscriptiorbasedandtransactional | behaviouEurobarometer).
serviceffering crossborder
portability.

A comprehensivevaluationwill take place5 yearsafter the startof applicationof the
rules.
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9. ANNEX1l PROCEDURAL INFORMATION

Consultationwithin the Commission

DG Connecthasthe lead of this file which is in the CommissionWork Programmefor
2015.Thenumberof theentryin the AgendaPlanningis 2015/CNECT/022.

Thework on the A startedin Decembe2014.Thefirst meetingof the Copyrightinter-
ServiceSteeringGroup ("ISSG"), chairedby the SG, took placeon 25 March2015.The
secondand third meetirg took placerespectivelyon 13 May 2015 and 21 September
2015.In additionto DG CONNECT,DG COMP, EAC, ECFIN, EMPL, ENV, ESTAT,
GROW, JRC,JUST,RTD, SANTE and TRADE participatedo the ISSG,togetherwith

thelLS andthe EPSC.
Consultatiorof the RSB

The recommendationsof the RSB

Changesin the IA report

1) Clarify the 'need to act' on the identified
problem. The report should clarify under which
conditionsthe problemof the lack of portability of
online contentcould be solvedand explainwhether
these conditions are currently fulfiled or not. In
addition, more explanationsshould be provided as
to why the marketwill not be able to solve the
problem within a reasonableperiod of time, at a
reasonableostand/orin a uniform way, given that
no evidencebasecdevaluationof the industrypledge
("Licencesfor Europe")from 2013 is presentedn
thereport.

The IA explainsinter alia in the context, in the
problemdefinition andin the sectionon subsidiarity
the specificities of this issue and the relation
betweenthis initiative and othersconsideredn the
DSM Strategy.It alsoclarifies the reasonswvhy the
marketcould only solvethis problemin the AV and
sportssectorsin the long term, if at all; although
even if it does so, the result is likely to be
inconsistent and deliver limited benefits for
consumerslt justifies why EU interventionis the
only way to effectively resolve the existing
problem.Moreover,the problemdefinition and the
assessmenbf Option 1 explain better why the
pledgeat Licencedor Europeis unlikely to deliver
consistentesults.

2) Better justify the limited range of options and
scopeof action. Thereportshouldbetterjustify the
limited choiceof optionsconsideredn the analysis
andgive morereasoningoehinddiscardingsomeof
the options which are preferred by stakeholders
(e.g.theintroductionof the legalfiction without the
obligation to introduce portability into the offer).
Forinstancejt shouldgive moreexplanationwhy it
was decidednot to define the 'temporarystay'and
considerimpactsof different definitions thereofin
view of possible inquiries during the legislative
process.

The IA report now contains a separateoption
(Option 2) thatassessethe impactsof solutionthat
would imply the introducton of the legal fiction
without the obligation to introduceportability into
the offer. It concludeghatsucha solutioncould not
solveeffectivelytheidentified problem.

The optionsin the IA alsoexplainthe relevanceof
"temporarystay"in a MS asopposedto the MS of
habitualresidenceof theconsumer.

3) Explain in more detail the characteristics of

the legal fiction. The report should be more
specific abouthow the legal fiction, removing the
legal obstacledor serviceprovidersto offer cross

border portability of online content, will be
introducedin practiceand what direct and indirect
impacts it will have on service providers, right

holdersand consumergthe needto renegotiatehe
contracts,the associateccosts, the risks of abuse,
thedurationof thetemporarystay,etc.).

The new Option 2 describesthe characteristicof

the legal fiction and provides for a self-standing
assessmertf its directandindirectimpacts.Option

3 assessethe impactsof the legal fiction together
with thoseof the obligationson serviceprovidersto

ensurethe crossborderportability of online content
services.

4) Strike a more sound balance in assessing
impacts of options. The reportshouldelaborateon
the extentto which the proposalreachesa balance
between increased cross border portability of

legally acquiredonline contentandthe limitation of

The assessmerand comparisorof the optionshave
beenreviewedto provide a more soundbalanceof
theimpacts,ncludingon fundamentatights.

The options and Annex 2 explain the targeted
stakeholderconsultatbon and how the views of
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fundamentatights for the consumerwia increased stakeholdertiavebeentakeninto account.
consumersurveillanceby service providerslinked
to the verification of the (undefined)temporarystay
outside the country of residence.Moreover, the
results of the targeted stakeholderconsultations
(workshops)conductedspecifically on the issueof
crosshorder portability should be more explicitly
reflectedin the report and justification should be
providedin casestakeholdewiewsarediscarded.

Evidenceusedin thelA

Information and dataneedsmainly concernthe situationin the different sectorsof the
market,the views of stakeholdersand the possibletechnicalcostsof addirg the cross
borderportability featureto online contentservices.

The IA was preparedusing diversified sourcesof information, including information
received from stakeholders,input from external experts, market reviews (available
publicly or throughsubscription) sourcesof statistics(including Eurostat)and surveys,
aswell aspublicly availableinformationfrom serviceprovidersandholdersof rightsin

content(andtheir representatives).

The Commissioncarriedout a public consultationand conducteda stakeholdedialogue
"Licencesfor Europe®*!, (see Annex 2). Theseexercisesbroughtinput from various
stakeholdersywhich wastakeninto accountin thelA.

Externalexpertiseusedin thelA process

A seriesof legalandeconomicstudieswereconductedon variousaspectof the existing

copyrightrules'*? One of thesestudiesassessethe extentto which the implementation
of Directive 2001/29/ECon the harmonisatiorof certainaspectof copyrightandrelated
rights in the information society is appropriatefor the economicand technological
realities of digital market$*’. An economicstudy on the territoriality of the making

available right*** was also conducted.These studies, togetherwith the consultations
mentionedabove constitutea solid bass for this 1A.

Furtherstudieshavebeenconductedy DG JRC(IPTS)on theimpactsof digitisationon
the production and distribution of content,as well as on the crossborder accessto
content®. DG EAC carried out a numberof studiesconcerningsports,including the
Study on the Contributionof Sportto EconomicGrowth and Employmentin the EU*°
andthe Studyon sportsorganiser8rightsin the Europeartnion*'.

141
142

Seehttps://ec.europa.eu/licencts-europedialogue/en/content/abogite
While no formalisedevaluationof the copyrightacquishasbeencarriedout, manyaspecthavebeen

evaluatedin the framework of the CommissionGreenPapers,consultationsandthefi L i c efar c e s

E u r ostakeboldedialogue alongsidewith theinputfrom the studies.

"Study on the applicationof Directive 2001/29/ECon copyrightandrelatedrightsin the information
society",De Wolf andpartnersDecembe2013.
http://ec.europa.eu/internal_market/copyright/docs/studies/131216_study en.pdf

Studyon the "Economicanalysisof theterritoriality of themakingavailableright”, CRA, March2014,
http://ec.europa.eu/internal_market/copyright/docs/studies/1403_studyl_en.pdf
http://is.jrc.ec.europa.eu/pages/ISG/DigEcocopyrights.html
http://ec.europa.eu/sport/library/studies/study-contribution-spors-economic-growth-final-rpt.pdf
http://ec.europa.eu/sport/news/2014/docs/study-sor2014-final-report-gc-compatible _en.pdf
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https://ec.europa.eu/licences-for-europe-dialogue/en/content/about-site
http://ec.europa.eu/internal_market/copyright/docs/studies/131216_study_en.pdf
http://ec.europa.eu/internal_market/copyright/docs/studies/1403_study1_en.pdf
http://is.jrc.ec.europa.eu/pages/ISG/DigEcocopyrights.html
http://ec.europa.eu/sport/library/studies/study-contribution-spors-economic-growth-final-rpt.pdf
http://ec.europa.eu/sport/news/2014/docs/study-sor2014-final-report-gc-compatible_en.pdf

10. ANNEX 2 STAKEHOLDER CONSULTATION

The Commissionheld a seies of consultationsthat are of relevancefor the present
impactassessmeng.g.the GreenPapersn the online distributionof audiovisualworks
in the EU*®and on "preparingfor a Fully ConvergedAudiovisual World: Growth,
Creation and Value".**® A wide-ranging public consultationon the review of EU

copyrightrules®®, covering, inter alia, the areadiscussedn this IA, was conductedn

20132014. The public consultationswere complementediy a stakeholderdialogue -

"Licencesfor Europe”.

The Commissiors minimum standardsvith respecto the stakeholderconsultationhave
beenmet. The following paragraphslescribein more detail the public consultationon
the review of EU copyrightrulesaswell asthe "Licencesfor Europe"processogether
with theirresults.

Publicconsultatioron thereview of EU copyrightrules

The public consultationon the review of EU copyright rules was conductedfrom 5

Decembel013to 5 March2014.All citizensandorganisationgrom acrosssectorsvere
welcometo contributeto the consultation.Contributionswere particularly soughtfrom

consimers, institutional users (e.g. a library, a university), authors, performers,
publishers, producers, broadcasters,intermediaries, distributors and other service
providers,collective managemenbrganisationspublic authoritiesand Member States.
The consultationdocumeniexplainedthe contextof the consultationn orderto facilitate

responseduy interestedparties. Each specific section of the consultationdocument
providedanintroductionto therelevantsubjectin orderto makeit easierfor responénts
to understandhe issueandbe ableto respondadequatelyOver 9,500replies(published
on the Commissiornwebsite)werereceivedfrom a broadrangeof stakeholder$> There
werealsoa total of morethan11000messagesncluding questionsandcommens, sent
to the Commissiois dedicatecemail addressA reportsummarisinghe responseso the

public consultationwaspublishedin July 20142

While not exhaustivethe resultsof the consultationthat are of relevanceor the impact
assessmerare provided by stakeholdercategory(seebelow for an exhaustivesummary
of repliesby stakeholders):

A Someendusersarguedthat, apartfrom facing problemswhentrying to accesnline
servicesn anotherEU country,they haddifficulties or could not accesgher national
servicesor productsthey haveboughtonline whentravelling or living abroad.This
wasdueto digital rights managemensystemsandtechnologicalprotectionmeasures
usedby serviceprovidersto enforceterritorial restrictions.

A Institutional usersindicatedthat marketled solutionshavenot provento be effective
with respectto problemswith crossborderprovision of copyright protectedcontent
andthatharmonisatiormeasuresrenecessaryo improvecrossborderavailability of
cultural content.

A Authors and performersgenerally considerthat there are multi-territorial licences
available(at leastin the book, imageand music sectors)andthat servicesproviders'
commerciadecisiondetermineherolling-out of digital content.

148
149
150
151
152

http://ec.europa.eu/digitalgenda/en/consultatiomsediaissues
http://ec.europa.eu/internal_market/copyright/initiatives/index_en.htm
http://ec.europa.eu/internal_market/consultations/2013/copymidgs/index _en.htm
http://ec.europa.eu/internal_market/consultations/2013/copyright
rules/docs/contributions/consultatioeport _en.pdf
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http://ec.europa.eu/internal_market/copyright/initiatives/audiovisual/index_en.htm
http://ec.europa.eu/digital-agenda/en/consultations-media-issues
http://ec.europa.eu/internal_market/copyright/initiatives/index_en.htm
http://ec.europa.eu/internal_market/consultations/2013/copyright-rules/index_en.htm
http://ec.europa.eu/internal_market/consultations/2013/copyright-rules/docs/contributions/consultation-report_en.pdf
http://ec.europa.eu/internal_market/consultations/2013/copyright-rules/docs/contributions/consultation-report_en.pdf

A For record producers,thereis a wide offer of online music in Europeand music
servicesareportableacrossborders. Broadcastersviews aresplit on whetherfurther
measuresreneededat EU levelin the areaof territoriality. Film producersgenerally
consder thatthe currentEU copyrightrulesshouldnot be changedandsomeof them
also considerthat territorial restrictionsin licencesare neededPublishersgenerally
considerthat territoriality is not a factor in their businessgiven that authorsusudly
providethemwith aworldwidelicence.

A Numerousserviceprovidersraisethe issueof crossborderportability of servicesand
would favourlicencegthatallow themto continueto servetheir customers.

To summarisehe views of the affectedstakehol@rs,it canbe saidthat: consumersre
generallyin favour of improving crossborderaccessto online content,including the

crossborderportability of online services;the contentindustry, representativesf right

holders,serviceproviders,etc. are not againstcrossborderportability of online services
but areusuallyin favour of industryled solutionsandsoft law instrumentsasopposedo

legalobligationsin this area.

"Licencesfor Europe'initiative

Turning now to the "Licencesfor Europe"initiative, this structuredstakeholdedialogue
gatheredstakeholdersn four Working Groups and went on until November2013.
Working Group 1 was called "Crossborder accessand portability of services"and
addressedamongsbthers the specificissueof crossborderportability, i.e. the ability of
consumer$avingsubscribedo online servicesin their MemberStateto keepaccessing
themwhentravellingtemporarilyto otherMemberStatesThe Grouphad3 subgroups-
"Audiovisual”, "Print" and"Music" - and comprisedstakeholdersepresentingifferent
contentsectorsand partsof the value chains,notably consumersright holders,service
providersandICT providers.The Group held 9 meetingsthroughout2013. As a result,
representativesof the audiovisual sector issued a joint statementaffirming their
commitmentto continue working towards the further developmentof crossborder
portability:

Cross-border portability of subscription services: joint statement by the audio-
visual industry *>°

Today, subscriberdo audicvisual servicesonline, e.g. consumersvatchingmoviesvia
an Internet service provider or web-store, are often deniedaccessto serviceslegally
boughtin their own EU countrywhenthey crossnationalborders.

Thiswill change

Representativesof the audiovisual sector have issued a statementaffirming their
willingnessto continueto work towardsthe further developmenbf crossborderportability.
Consumerwill increasinglybe ableto watchfilms, TV programmesndotheraudicvisual
contentfor which they havesubscribedo at home,whentravellingin the EU on businessor
holidays.This s alreadylargelythe casewith music,e-books,magazinesndnewspapers.

[Signatories:Associationof CommercialTelevision (ACT), EuropeanCoordinationof
Independent producers (CEPI), Europa Distribution, EUROVOD, Federation of
European Film Directors (FERA), International Federation of Film Distributors
AssociationgFIAD), InternationalFederationof Film ProducersAssociationgFIAPF),

133 For moredetails,seethedocumenti L i ¢ don EBumpei tenpledgesto bringmorecontento n |l i ne o :
http://ec.europa.eu/internal_market/copyridbts/licencegor-europe/131113 tepledges en.pdf
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Independentilm & TelevisionAlliance (IFTA), InternationalVideo Federation(IVF),
Motion PictureAssociation(MPA), SportsRights OwnersCoalition (SROC),Societyof
AudiovisualAuthors(SAA)]

Threestakeholdemworkshopsn 2015

In January2015, CommissionetOettingerheld a stakeholderoundtable"Territoriality:
Exploring ConsumeiandBusines®Opportunitiesn a Digital Single Market". Oneof the
objectivesof the roundtablewas to discusscrossborde portability of online content
services. Representative®f consumers,right holders and service providers in the
different contentsectorsparticipated.Most of the participantsreferredexplicitly to the
needto ensureportability or, respectively signaledopennes$o work towardsportability.

In May 2015,Commissioneettingerinvited key stakeholderén the audiovisualsector
to discuss"how to ensurethe portability of legally acquiredcontentand crossborder
accesdo legally purchasednline senices, while respectingthe value of rightsin the
audiovisualsectorand making sure that copyright remainsa driver for creativity and
investment”.Representativesf film directors,producersand distributors,broadcasters,
online platforms as well as film financing providers participated.Severalparticipants
signaledopennesso work towardsportability.

In October2015, DG Connectconveneda dedicatedstakeholdemworkshopon cross
borderportability of online contentservices.The main objectiveof the workshopwasto
discussand test different options for achieving portability. Stakeholdergepresenting
different contentsectorsand partsof the value chains,notably consumerstight holders,
serviceprovidersand ICT providers,participated.The participants(i) appreciatedhe
focus on portability and differentiation from crossborderaccessto content;(ii) were
interestedo find out moreandmadepointsaboutthe mainfeaturesandlikely impactsof
possiblelegislativeinstrument:scope,extentof obligations,possiblecosts,safeguards,
applicationto existing contracts While someparticipants(representingconsumers|CT
sector) expressedull supportfor the possiblelegislation on crossborder portability,
some other participants(representinghe film sector,broadcastersjvere in favour of
facilitating ratherthanmandatingt.

Extract from the Report on the responsedo the Public Consultation on the Review
of the EU Copyright Rules™*

Cross-border accesgo online content (Questions1 to 7)

1. [In particular if youare an enduser/consumer:Haveyou facedproblemswhentrying to accesonline
servicedn an EU MemberStateotherthanthe onein whichyoulive?

2. [In particular if you are a serviceprovider:] Haveyou facedproblemswhenseeking to provide online
servicesacrossbordersin theEU?

3. [In particular if you are a right holder or a collectivemanagemenbrganisation:] How oftenare you
askedto grant multi-territorial licences?Pleaseindicate,if possible the numberof requestper yearand
provideexamplesndicatingthe MemberState the sectorandthe typeof contentconcerned.

4. If you haveidentified problemsin the answersto any of the questionsabove whatwould be the best
wayto tacklethem?

5. [In particular if you are a right holder or a collective managementrganisation:] Are there reasons
why,evenin casesvhereyouhold all the necessaryights for all theterritories in questionyouwouldstill

154 This Annex containsthe summaryof responsesn issuesaddressedh this IA. The completereportis
availableat http://ec.europa.eu/internal_market/copyright/initiatives/index_en.htm
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find it necessaryr justifiedto imposeterritorial restrictions on a serviceprovider (in order, for instance,
to ensurethataccesso certaincontentis not possiblein certain Europeancountries)?

6. [In particular if youare e.g.a broadcasteror a serviceprovider:] Are therereasonswvhy, evenin cases
whereyou haveacquiredall the necessaryights for all the territories in question,you would still find it
necessanor justified to imposeterritorial restrictionson the servicerecipient(in order for instance,to

redirecttheconsumeto a differentwebsitethanthe oneheis trying to access)?

7. Do you think that further measureglegislativeor nonlegislative,including marketled solutions)are
neededht EU levelto increasethe crossborder availability of contentservicesn the SingleMarket, while
ensuringan adequatdevelof protectionfor right holders?

Respondenta/ereaskedwhetherthey hadfacedproblemswhentrying to access/seekingp provideonline
servicesacrossbhorders,and to sharetheir experiences/viewss regardsmulti-territorial licensingand
territorial restrictions.Views were also soughton whetherfurther measureglegislativeor norlegislative,
including marketled solutions) beyond recent initiatives such as the Collective Rights Management
Directive'™ andthe Licencesfor Eurgpe dialoguewould needto betakenat EU levelto increasehe cross
borderavailability of contentservicesn the single market,while ensuringan adequatdevel of protection
for right holders.

Endusers/consumers

The vastmajority of enduser/consumerespondentseportfacing problemswhentrying to accesonline
servicesin anotherEU country. They statethat they are regularly confrontedwith accessrestrictions
dependingon the geographidocationof their IP address.

Concreteexampleswere given. Many report seekingto view a video online via YouTube, but being
blockedby a nationalcollective managemenorganisatiorfor copyrightedcontent.Otherssignalthe lack
of accesgo popularvideo on demandservicessuchas Netflix andthe BBC iPlayer,which are currently
only availableto the residentsof someEU MemberStatesMusic servicessuchasiTunesand Spotify are
also criticised for either not being accessiblein certain countriesor only featuring a limited online
cataloguecomparedto the one they offer in other countries.More generally,consumerreport being
frequentlyconfrontedwith messagemdicatingthata givenitem of content/servicés not availablein their
country.The experiencas all the morefrustrating,somesay,whenit happ@sto peopleseekingto view or
listento contentfrom theirhomecountrywhenin anothelEU country.

For someservicesconsumers/endsersreportbeingredirectedo a nationalwebsitewhentrying to access
the sameservicein a websitewith a differentgeographicalocation. Consumersarguethatthis negatively
impactstheir freedomof choice, by being forcefully limited to a national selectionof contentwhile
differentor moreextensivecontentis availableto residentof otherEU countries.

Respondets highlight that the redirectionto nationalonline storesand the consequentiaseparationof
marketsalong national bordersoften leadsto price discriminationand different conditionsfor identical
productsandservicesdependingn the MemberState Somenotethatwhen,for example wantingto buy a
videogameonline,the pricefor this productmay be higheron their nationalweb shopversionthanon web
shopsin otherEU countries.

Some respondentsalso report that digital rights managementsystemsand technological protection
measuresisedby serviceprovidersto enforceterritorial restrictionsmakeit difficult or evenimpossibleto
accesgheir own nationalservicesor productstheyhaveboughtonlinewhentravellingor living abroad.

In general endusers/consumersould like to be ableto accesall contentfrom any online storeswhether
directedto the Member Statein which they resideor not. At the minimum, many consumerssay, there
should be transparencyas to the possibilities of accessingcontent crossborder and on territorial
restrictions.Theyconsiderthe blocking of contentto be mostly arbitraryandunpredictable.

Someendusers/consumersall for a commoncopyrighdin Europe(sometimesndicatingthed Wi t t e mé
Project- www.copyrightcode.ed asan example). Theseusersbelievethat a single copyrighttitle would

do awaywith territorial restrictionsandallow for contentto be freely accessedyurchasedndtransferred
acrosgheentireEU market.

Institutionalusers

Librariesreportthatit is very difficult to negotiatdicencesandmanagesubscriptiongor multiple Member
States.Universitiespoint to problemsthat studentsface in accessingonline educationakesourcesvhen

155 Directive 2014/26/EUon collective managemenof copyrightand relatedrights and multi-territorial
licensingof rightsin musicalworksfor onlineusein theinternalmarket.
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they are not residentin the country of the university (e.g. studentsof online courses) Someinstitutional
usersalsonoteproblemswith accesgo culturalcontentby usersfrom the samelanguagegroupresidingin
differentEU countries.

Institutional uses generallyconsiderthat territoriality of copyright createsproblemsin particularin the
areaof exceptionswherea higherlevel of harmonisations needed.

Someinstitutional usersacknowledgethat problemswith crossborder provision of copyright protected
contentstemnot only from the fact that copyrightis territorial but alsofrom technologicalregulatoryand
taxation differencesbetweenEU Member States.Many respondentsonsiderthat marketled solutions
havenot provento be effectiveandthat harmonisatiormeasuresalsoin areaggoing beyondcopyright,are
necessaryto improve crossborder availability of cultural content. Somelibraries and universitiesalso
pointto problemswith the identificationof rights andrightholdersandcall for moretransparencyn these
issuesandfor simplified licensingmechanisms.

The greatmajority of respondent this categoryconsiderthatfurthermeasuregareneededo increasehe
crossborderavailability of servicesn thesinglemarket.

Authors/peformers

Authorsandperformersgenerallyconsiderthatthe deficit of crossborderaccessibilityof contentdoesnot

resultfrom the fact that copyrightis territorial or from problemsin licensing. They highlight that multi-

territorial licencesare avalable (at leastin the book, imageandmusicsectors)andthat serviceprovider$
commercialdecisionsdeterminehow, whenandwhereservicesdistributing digital contentarerolled out.

Very often, authorsand performersargue,thereis no demandfor cross-borderservicesand thereforeno

businessasefor serviceproviders.Cultural, languageandregulatorydifferencesbetweenMember States
are cited as among the reasonsfor territory-basedservices.For example,accordingto authorsand
performers providersof audiovisual servicespreferto roll out serviceson a territorial basisdue to the

requiredcontextualisatiomndversioning.Theyalsohighlight thatin the audiovisual sectorterritorial roll-

out with exclusivedistributorsper territory is a tool for rightholdersto secureadequatdinancing at the

pre-productionstage.

According to some authors,the only licensingrelated problemsin the music sector are due to the
fragmentationof the Anglo-American repertoire between collective managementorganisationsand
publishers.They believethat the problemswith licensingin the music sectorshouldbe alleviatedby the
newly adoptedCollective Rights ManagementDirective and marketlet solutions such as the Global
RepertoireDatabase.

As regardsthe way forward, the vastmajority of authorsand performersconsiderthat further measureso
increasethe crossborder availability of contentare needed.However, many respondentgonsiderthat
thesemeasureshouldbetakenin areassuchasconsumeiprotedion, paymentmeasuresindVAT andnot
in theareaof copyright.

Publishers/producers/broadcasters

Recordproducersstatethat they grant EU-wide crossborderlicencesandin somecasesalsoworldwide
licences.They emphasisahe wide offer of online musc in Europeand the fact that music servicesare
portableacrossborders.In their view thereis no clear evidencethat problemswith crossborderaccess
exist in the music sector,including any unsatisfiedconsumerdemandfor crossborderaccessRecord
producerspoint to the fact that many digital platformselectto roll out serviceson a gradualcountry by

countrybasis,for commercialreasonsandto adapttheir servicesto consumersneedsandtastesin each

country. They statethat many non-copyright factors are also involved in the developmentof services
acrossborders, and require considerableinvestment,such as negotiating deals with local operators,
including internetserviceproviders(ISPs), mobile networks,advertisersand paymentproviders.Music
publishersgenerally considerthat the territoriality of copyright doesnot causethem problemsas they
commorty grantmulti-territorial licences.However,in somecasesserviceproviderspreferto be licensed
on aterritory-by-territory basisbecauseheir servicesareintendedfor only oneor a few territories.Music
publishersgenerallyanswerthat they do not imposeany territorial restrictionson their licenseesand that

whenlimitations exist,theyarearesultof the serviceproviders choice.

The vastmajority of recordproducersand music publishersdo not think that measuresre neededat EU
levelto increasethe crossborderavailability of content.They point to the fact thatthe marketis delivering
with multiple servicesandmillions of songsavailableto Europearcitizens

A large part of broadcastersstatethat thereis often no incentiveto provide servicesin severalMember
Statesbecauseof various considerationsincluding viewing habits of consumers,consumerdemand,
language ability to provide consumersupportin more than one language cost of marketing,etc. The
majority of broadcasterseea needto restrictrights on aterritorial basisandto guarantedull exclusivityto
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distributorswho are preffinancing productionsto enablethemto makereturn on their investment.They
alsoemphasisghe role this form of financingplaysin maintainingcultural andlinguistic diversity. Some
broadcastersaythatthe marketis naturally moving towardsaddressingiemandfor crossborderdelivery
of contentwhereit is economicallysignificant. Many commerciabroadcaster&@mphasis¢hatthereareno
legal obstaclesto the trade in audiovisual productionson a multi-territorial basis. Some broadcasters
reporthavingproblemsin acquiringmulti-territorial licencesfor music.

Broadcaste® views are split on whether further measuresare neededat EU level in the area of
territoriality: somebroadcastergmostly commercial)do not seeany needfor legislative change ,while
others,in particular public servicebroadcastersseea needfor somelegislative changesin patrticular,
manypublic servicebroadcastes call for the applicationof the countryof origin approacho online media
services(as a minimum to broadcastelated online services).They also call for the systemcurrently
applicableto cable retransmissionunder the Satellite and Cable Directive'*® to be applied also to
simultaneousretransmissiorof broadcastsvia online platforms. Moreover, public service broadcasters
emphasisahe needof finding effective rights managemensolutionsfor onrdemandserviceswhich are
relatedto linear programmege g. catchup TV) andwhich canbe offered by the broadcasteitself or by
third parties.They suggestthat the systemof extendedcollective licensing of the underlyingrights to
works and other subjectmatterusedin broadcasprogrammesgould be a solution. Finally, public service
broadcastergall for the extensionof the broadcastersheighbouringright to protect their signalson
whatevemlatform againstunauthorisedilterationor otheruseby third partiesA minority of broadcasters
statethat thereis a generalneedto improvethe licensingschemesn Europeandto encourageone stop
licensing

Film producersin generalpoint out that serviceprovidersmostly caterto nationalor specific linguistic

audiencesand thereforeare not interestedin multi-territorial licencesexceptfor territoriesin which the

samelanguageis spoken.Multi-territorial distribution can be very costly as it involves targetedlocal

advertisingcampaignsemploying multilingual staff for customerservices,the use of different delivery
networks,operatingin territorieswith varying internetcosts,broadbandoenetrationand VAT rates,etc.

Furtherharmonisatiorin thosefields could reducecostsandincentiviselicensingon a broaderterritorial

scope. Some film producerssay that territorial restrictionsin licences are neededas without them
distributorsthat pre-financeproductionsvould not havethe capacityto financenewfilms. Film producers
generallyconsiderthatthe currentEU copyrightrulesshouldnot be changed.

In the print sector,book publishersgenerallyconsiderthatterritoriality is not a factorin their businessas
authorsnormally provide a worldwide exclusivelicenceto the publishersfor a certainlanguage Book

publishersstate that only in the very nasent eBooks markets some licences are being territorially

restricted.Book publishersalso generallydo not see a needfor changesto the EU copyright rules.
Newspaperand magazinepublishersin generaltake the sameview. They believe that when territorial

restrictions exist, they are the consequencef commercialchoices.This stakeholdergroup points to

projectssuchasthe PressDatabasend LicensingNetwork, asexamplesof how rightholderscanmanage
crossborderandmulti-territorial licensing.

Colledive Managemen©Organisation§CMOSs)

CMOs state that they are generallywilling to grant and do grant multi-territorial licences.However,
demandby serviceprovidersfor multi-territorial licencesvariesacrosssectorsandit is especiallylimited
in theaudicvisual sector.CMOs activein the audiovisual sectorconsiderthata frameworkto remunerate
audiovisual authorsshouldbe establishedfailing which, they say, it impossiblefor themto offer multi-
territorial licences.Moreover,demandfor multi-territorial licencesdependdargely on the repertoirethe
CMO holds.In the musicsectorthe more popularrepertoiresare often licensedon a multi-territorial basis.
Multi -territorial licencesarealsooftendemandedh thefine artsandartistic photogaphysector.

CMOsmentionthatin somecasedicencesareterritorially limited asa resultof right holdersgrantingthem
territorially limited mandatesCMOs in the audiovisual sector statethat in someinstancesterritorial
limitations in granting licencesare a necessaryconsequencef the exclusiveterritorial distribution of
audiovisual works. SomeCMOs arguethat imposing multi-territorial licensing could endangeiservices
that caterfor the specificitiesof local customersTheyalsofind thatthe demandor multi-territorial access
to copyrightprotectedcontentis not that strongyet andthatdigital distributionin this areais still a distant
secondo distributionof physicalgoods.

16 Directive 93/83/EECon the coordinationof certainrules concerningcopyright and rights relatedto copyright

applicableto satellitebroadcastingindcableretransmission.
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In generalthe greatmajority of CMOs do not seeany needto interveneon copyrightalthoughmany see
the needfor actionin otherareassuchastaxation.CMOsin the musicsectorconsiderthat the resultsof
the CollectiveRightsManagemenbirective shouldbe awaitedbeforeconsideringakingfurther steps.

Intermediaries/distributors/othserviceproviders

Serviceprovidersdistributing digital contentpoint to the lack of information on content(suchas who
representparticularrights and for which territories) as a major problemfor the clearanceof rights and
licensingin the single market.Fragmentatiorof repertoirein the music sector,the needto contractwith

multiple licensorsandthe inefficiency of CMOs are alsoquotedasobstaclego launchingservices Some
serviceproviders(e.g.videoondemam i 6 V O{pkatforms)indicatethattheyarecontractuallyrequiredto
preventcrossborder accessto their contentas a result of territorial licensing. This meansthat VOD

operatorscan only makethe contentavailablein a given country and haveto put in placedigital rights
managemenineasureggecblocking of foreign IP addressesyvhich preventcrossborder accessand
portability of services.

Serviceprovidersalsoreferto a numberof noncopyrightrelatedfactorsthat aretakeninto accountwhen
deciding on the potential multi-territorial roll out of services,including the cost of compliancewith
divergentconsumerprotectionlaws; nationalrating systems;protectionof minors obligations;taxation;
releasenvindows; privatecopyingregulationsthe costof contextualisatior{i.e. marketspecificmarketing)
andversioning(subtitling and dubbing);the costof providing customercareandrespondingo customer
complaintsin severalanguagesno commontechnicalstandardgor contentdelivery;therisk of fraudand
nonpaymentsand the diverseeconomicrealities which make a single price impossible;lack of digital
infrastructure/accegs high speedroadbandanddifficulties in paymentprocessinggdivergentadvertiser
preferences..

Finally, providers of audiovisual servicespoint to insufficient demandfor crossborder services.Such
demands limited to areaswith commonlanguageandto migrantpopulations.

The vast majority of serviceprovidersbelievethat further measuresre neededo increag crossborder
availability of content.Serviceproviderscall for the simplification of the licensingprocessn the single
market. Someemphasis¢he needto developright information initiatives suchas the Global Repertoire
Databaseand to enhancethe transparencyof who owns the repertoire. Other call for onestopshop
licensing basedon the country of origin principle and for imposing obligationsto licenseon CMOs.
Numerousserviceprovidersraisetheissueof crossborderportability of services theyarguethatlicences
shouldallow themto continueservingcustomersvho havepaidfor the contentwhentheytravelwithin the
EU. Somealsocall for aharmonised/AT on onlineservicesandcontent.

MemberStates

ThoseMemberStatesvho respondedo the public consultationconsiderthatthereis no major problemof
lack of crossborderaccesgo contentonline, whilst recognisingthat this is animportantissueto discuss.
SomeMember Statesare opento considernew legislationif neededbut the generalmessages that no
urgentactionis necessary.The marketis dynamicand new solutionsare emergingspontaneouslySome
MemberStatesnentionthe Licencesfor Europedialogueandstressheimportanceto fostermarketbased
solutions(for exampleon congnt portability) to improve crossborderavailability of contentand morein
generalto enhancdegal offers. Sectorsare not all the sameand specificitiesof eachof themneedto be
takeninto account..The needto preservecultural diversity and consume preferencess alsohighlighted.
Member Statesconsider that the market, the implementationof the Collective Rights Management
Directive (and more in generalthe role playedby Collective ManagemenOrganisationspswell asthe
caselaw of the Courtof Justiceshouldhelpimprovethe crossborderavailability of content.

Other

Academicsare divided on the issueof crossborderavailability of copyright protectedcontentwith some
claimingthatproblemsarelimited to situationswhererightsarein differenthandsandothersmakingmore
generaktatementsn problemsrelatedto multi-territorial licensing.

The latter group believesthat problemsin licensing are limited to the music sectorand points to the

Collective Rights ManagemenDirective as the potential solution, and arguesthat its effectsover time

must be assessetbiefore any other potential stepsare taken. They emphasisdhat rightholdersshouldbe

ableto licensefor certainterritoriesonly, for instanceto avoidterritorieswith a high levelof infringements
andalow level of enforcement.
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11. ANNEX 3 WHO IS EFFECTED BY THE INITIATIVE AND HOW

This annexsetsout the practicalimplicationsof the initiative for affectedstakeholders,
namely contentserviceprovidersand holdersof rights in content.Consumersare key
stakeholderandthe main beneficiariesof this initiative; howeverthey would not have
obligationsto complywith or coststo bearunderthe newrules.

The annexis preparedon the basisof the preferredpolicy option (i.e. Option 3, see
Sections4-6). First, this annexindicatesthe key obligationswhich would haveto be
fulfilled. Secondijt describeshe actionsthatthe affectedstakeholdersnight needto take
in orderto comply with theseobligations.And, third, it gives an overview of possible
costslinked to theseobligations.

Keyobligations

As the outcomeof Option 3, no separatdicencewould be neededby a serviceprovider
to coveratemporaryusefor the purpose®f crossborderportability of the contentin the
EU™". In orderto ensurethe effectivenes®f this measurethe following key obligations
would beimposed:

Onright holdersandserviceproviders:

A A prohibition of restrictionsin contractsbetweerholdersof rightsin conter and
the serviceproviderswhichwould limit the crossborderportability of services.

Onserviceproviders:

A Serviceproviderswould haveto offer the portability featureto consumersand
providethemwith accessguringtemporarystayin otherMS, to the samecontent,
on the samerange of devicesand the samerange of functionalities as those
offered in consumersMS of residence However, as service providersdo not
control delivery networks,they should not be liable for any deficienciesin the
quality of the servicedeliveredin a MS otherthanthe MS of residence.

A The measurewould not require serviceprovidersto use authenticatiortools in
order to checkthat the online contentserviceis being accessedy authorised
users.This matterwould be left to negotiationsetweerright holdersandservice
providers.The measurewould include appropriatesafeguards¢o ensurethat the
potentialrequirementsegardingauthenticatiorioolsimposedby holdersof rights
would not go beyondwhat is necessaryand proportionatefor the objective of
authentication.

The proposednterventionwould setout a reasonabléime in orderto allow the affected
stakeholderso complywith theaboveobligations.

Actionsto betakento complywith thekeyobligations
Actionsdirectly linkedto the keyobligations

A Serviceprovidersmay be requiredby right holdersto useauthenticatiortoolsin
order to checkthat the online contentserviceis being accessedy authorised
users.If thisis the case serviceproviderswould needto introducesuchtools, if
they are not yet available.Vast majority (if not all) of affectedserviceproviders
already has authenticationmechanismsn place and could maintain them (see

57 This should include a legal fiction accordingto which the delivery of the servie to a consumer
temporarilypresentin a MS otherthanhis MS of residencevould be deemedo occurin the MS of
consumer'sesidencgasopposedo in the MS of temporarysojournof consumer)This Option will
not, assuch,limit a possibilityto grantlicencedor online contentserviceson a territorial basis.
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Section5 of this IA). The preferredoption could alsoimply the needto carry out
periodiccheckson userlogsbasedn IP address.

Actionswhichmaybetakenasan indirect consequencef theintervention

A Even though not requiredby the measureyight holdersand service providers
could decideto renegotiateheir cortractsto e.g.amendprovisionson the useof
authenticatioriools.

A In certain cases(especiallywith regardto AV and premium sports content),
online serviceproviderswould needto review the termsof useof their services.
As the changewould be for the benefitof consumergassumingno changeto the
price of subscription),it could be easily introducedand the only related cost
would be the administrativecost of notifying the affectedconsumergwhich is
normally doneby email or on the websiteitself).

A The preferredoption would not setlegal requirementsvith regardto the quality
of the service delivered in the MS other than the MS of residenceof the
consumer. Service providers would not be obliged to adapt the technical
infrastructurein order to ensurethe same quality of service acrossborders.
However,they could do soif they decideto do this voluntaryor committo it in
contractswith right holders.

Potentialcoststo beincurred

Potential costs related to the offering of crossborder portablity of online content
servicexanbedividedinto:

Costsdirectly linkedto theintervention

A Serviceproviders'costsof authenticatiorof subscribersthe costof implementing
suchauthenticatiortools would only relateto the limited casesof provides that
do not havesuchmechanism# placeandwould be obligedto introducethem(or
would take such a decisionvoluntarily). The periodic checkson the userlogs
basedon the IP addressthat the service provider may undertakein view of
detectingabugsshouldnotimply anadditionalcost.

Costswhichmayindirectly arise dueto theintervention

A Costsof renegotiatiorof contractsbetweerholdersof rightsandserviceproviders
(renegotiatioris not necessarynderthe preferredoption).

A Service providers' costsrelatedto the use of network infrastructure:while the
measurevould not oblige serviceprovidersto do additionalinvestmentthey may
see a need (e.g. due to reputational considerations)to adapt the technical
infrastructurein order to ersure the samequality of serviceacrossbordersor
committo it in contractswith right holders.

Thedetailedanalysisof the costsis providedin Section5 of this 1A.
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12. ANNEX4 COPYRIGHT, SPORTSRIGHTS AND THE CONTENT INDUSTRIES IN THE EU
ECONOMY

Copyrightandthe provisionof online contentservices
158

Copyright is a property right™" that rewards creativity (of composerswriters, film
directors,musicians,actors,etc.) and investmentin creativity (by book and newspaper
publishers film and record producersbroadcaster®tc.) by granting rights™° over the
use of works (e.g. a novel, a film) and other protectedsubjectmatter (e.g. records,
broadcasts)This areais harmonisedby EU law to a great extent (see Annex 6 for
details).

Theserights and their effective enforcementpromote the formation of markets for

creativecontentby providing the framework within which right holderscan negotiate
licensing agreementswith users authorisingthe use of their work and can obtain
remunerationfor such use. Providers of online serviceswanting to use copyright

protectedcontentneedto geta licencefrom the holdersof the rightsin the contentthey
wantto useandfor theterritoriesin which theywantto providethe senices.

The methodof licensingof online rights dependn the type of contentandthe category
of right holder(e.g.rightsin audiovisualcontentarenormally licensedby AV producers
and, as far as premium AV content®is concernedon an exclusive territorial basis
whereasrights in music are licensedin part by record producersand music publishers
and in part by collective managemenbrganisationgCMOs) representingauthors of
musicalworksandnormallywithout territorial exclusivity).

Copyrightcortentindustries

Accordingto a Reportby the Office for Harmonizationin the Internal Market and the
EuropearPatentOffice'®! 33 sectorsof the EU economyare consideredo be copyright
intensive.They accountdirectly for 3.2% of employmentin the EU with around7.05
million jobs (on averagein 20082010)%2 Overall, 4.2% of the EU& GDP is generated
in copyrightintensive sectors (on average in 20082010).%® Copyrightintensive
industriesaccountfor 4.2% of EUG exports,with net exportsof arounddl5 billion in
2010.
164

On top of being essentiadriversfor cultural diversity in Europe,”” copyrightintensive
industriesare one of Europe’'smost dynamic economicsectors.More than 1 million

companiesare involved in motion picture, video and television programsproduction,
soundrecordingand music publishingactivities, providing over 400,000jobs, with net

138 Article 17(2), Charterof FundamentaRightsof the EuropearUnion;

159 For example right of reproductionfight of communicatiorto the public, right of distribution. Many
of theserights areharmonisedn the directivesmentionedn Annex6.

Contentwhich is mostattractivein commerciakerms,e.g.newfilms andseries.

il nt el proparty nightd intensive industries: contribution to economic performance and
employmentin the EuropeanUnion. IndustryLevel AnalysisR e p o A joibt .project betweenthe
EuropearPatentOffice andthe Office for Harmonizationin the InternalMarket, Septembe013.
Using an adaptedversion of the methodology developedby the World Intellectual Property
OrganizatioWIPQO) in the WIPO guidelines,ndustriesaregroupedinto four categoriesaccordingto
the degreeto which their activity dependson copyright: core copyright industries,inter-dependent
industries,partial copyrightindustriesand non-dedicatedsupportindustries.The report, however,is
basedon a stricterapproacho the definition of corecopyrightintensiveindustriesanddoesnot cover
inter-dependentpartialor non-dedicatedsupportindustries.

Applying the original WIPO metodology, the report would arrive at 6,7% contribution to the
employmentand7,8%contributionto GDP of copyrightintensiveindustriesn the EU.
Communicatiorof the EuropeanCommissionPromotingcultural and creativesectorsfor growth and
jobsin the EU' 26 Septembef012.
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contributionto the EU economyof over (i 1 Kllion,**®with the audiovisualsectorworth
nearly U132 billion in 2011, and online video on demand(VoD) 0616 million (having
grown by 45% comparedto 2010)%° The Europeangame marketis valued at (14,5
billion.*®’ The creativeindustriesin the EU are dominatedby micro firms with 95%
having fewer than 10 employeescoexisting with very large corporations'®® The
overwhelmingmajority (90.8 %) of the value addedgeneratedvithin the EU-276s film

and soundrecordingactivities sectorin 2010 was providedby SMEs**®which employ
justoverthreequarterq75.4%) of thetotal numberof personemployedn the sector.In

the recordedmusicindustry, 99% of musicbusinessare SMEswhile 80% of the music
releasedtoday is producedby SMEs independenmusic companies,®and one of the
three major labels is European.Europeis particularly competitivein the publishing
industry (booksandnewspapers)Accordingto the Global Rankingof World Publishing
releasedn July 2013, 7 of the top 10 book publisting companiesare Europeart;* and
largeenterprisegemploying250 or morepersons)generatedlmosthalf (49.3%) of the
EU-276s valueaddedin 2010.Neverthelesshe averagepublishingindustryemploysb.4
employeesndlessthan1% of the publishingcompanieshave250employees’?

Sportrightsandsellingbroadcastingightsinto sportingevents

In 2011-2012,the shareof sportrelatedgrossvalueaddedof total EU grossvalueadded
was 1.76%:" Sport activities significantly contributeto jobs in the EU: the shareof
sportrelatedemploymenin thetotal employmenis 2.12%*"

UnderEU law, sportingeventsassucharenot protectedby copyright(asclarified by the
Court of Justiceof the EuropeanUnion (CJEU) " or other intellectual propertyrights.
Nevetheless,it is permissiblefor a MS to protectsportingeventsby putting in place
specific nationallegislation,or by recognising,in compliancewith EU law, protection
conferredupon thoseeventsby agreementgoncludedbetweenthe personshaving the
right to makethe AV contentof the eventsavailableto the public andthe personswvho
wish to broadcastthat contentto the public of their choice!’® As for broadcastof
sportingevents(as opposedo sportingeventsas such),broadcastingprganisationsan
invokerightsin thetransmissionsccordedo themunderEU copyrightlaw.*”’

Joint selling is one of the standardways of marketingbroadcastingights for sporting
events. Sports clubs entrust national or international sports associationsto sell
broadcating rights on their behalf. For example,rights to broadcasEuropeanfootball

185 Source: Eurostat2013

186 EuropeanAudiovisual Observatory2012 Yearbook Volume 2 Television, cinema, video and on-
demandaudiovisuakervices thepanEuropearpicture

167 pwC Global EntertainmenandMediaOutlook 20122016

188 EuropearCompetitivenesReport2010,p. 15

189 Enterpriseemployingfewerthan250 persons.

19 Independenmusic companiesAssociation(IMPALA) commentson the EC consultationon a future

tradepolicy, July 2010.

See "the World's 60 Largest Book Publishes, 2013", http://www.publishersweekly.com/pw/by

topic/industrynews/financialreporting/article/5821-the-global60-the-world-s-largestbook-

publishers2013.html

SourceEurostat

SeeStudy on the Contributionof Sportto EconomicGrowth and Employmet in the EU, November

2012,commissionedy the EuropeanCommission DirectorateGeneralEducationand Culture, page

2. This figure is basedon the "broad definition" of sport,coveringall activities which are inputs for

sportandactivitieswhich requiresportasaninput,i.e. relatedto a sportactivity.

Ibid, pages.

175 SeeJoinedCasegC403/08and C429/08,Football AssociationPremierLeaguel td, v QC Leisure,(C-
403/08);KarenMurphy v MediaProtectionServiced_td (C-429/08),para98.

76 |bid, para102

7 Ibid, paral50
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leaguesmatchesare mainly sold collectively by the respectiveassociationsCyprusand
Portugal are the last EU marketswhere first division football clubs sell their rights
individually.*”® The InternationalOlympics Committee(IOC) is the ownerof the global
broadcastights for the Olympic Games.’® Sport broadcastingights may also be sold
individually by sportsorganisers.

In the light of Commission'dlecisionalpracticein competitioncase&™, in a numberof
EU marketspremiumsport contentbroadcastingights are sold in opentendersandin
package¥’. In its decisions,the Commissionrequired the creation of two or more
independentlyvalid packagedor the mostimportantrights, in particularthe exclusive
rightsto broadcastive sportevents Also, rights not sold by the sportassociatiorwithin
a certaintime periodwould fall backto the individual clubsfor parallelexploitation'®
However,suchsdling practicesarenot yet spreadn all EU markets:thereare markets
whererights are sold in one exclusivebundlewithout tenderingproceedings®® On the
other hand,the AVMS Directive establishedh possibility for MS to ensurethat certain

sportingevents of "major importancefor society"would be shownon free TV. 84

Presently, premium sports content is routinely marketedon an exclusive territorial
basis'®® To ensuresuchexclusivity, the licenseds requiredto eliminatethe possibility of
viewing its transmissioroutsidethe licensed(usuallynational)territory. However this is
not alwaysthe case,as sportsbroadcastingights may also be sold on multi-territorial
basis.E.g., the broadcastights for the four Olympic Gamesin 20182024 were sold to
Eurosport/Discoveryor the entire Europe(in Franceandthe United Kingdom, only for
20222024, astherightswerealreadysold for 20182020)*2® Other(not premium)sports
contentmay belicensedwithout geographiaestrictions Moreover thereareexperiments
with exploiting suchrights through own website or other online platforms, including
without geographicrestrictions,as well as mixed solutions,wherein certainterritories
rights are sold to broadcasters/servigaroviders,while in other courtries (wheresports
organisersould not sell its rights) live sportingeventsarestreamedor free’®” Thusthe

178 See ASSER/IVIR Studyon sportso r g a n ligltsirr tise@uropeanUnion, Final Report, February
2014,page70. In Spain,the rights for the football leaguewere sold collectively in July 2015, while
previouslytheyweresold on anindividual basisby the clubs(for the seasor?015/16 the broadcasting
rights were sold to Telefonica,while a public tenderis expectedor the threeupcomingseasonssee
http://www.laiga.es/en/news/notaformativa28).
Seehttp://www.olympic.org/olympiebroadcasting

180 SeecasesCOMP 37.398 (UEFA ChampionsLeague,2003), COMP /37.214 (GermanBundesliga,
2005),COMP/38.131FA PremierLeague2006).

In the FA Premier Leaguecase(COMP/38.137),the Commissionalso imposedon the collective
selling entity a no singlebuyerobligation,to avoidthatall broadcastingights areconsolidatedy one
buyer.

182 pid.

183 SeeASSER/IVIR Studyon sportso r g a n ligltsirr tise@uropeanUnion, Final Report, February
2014,p 94.

Article 14(1) of the Directive providesthateachMemberStatemay takemeasure# accordancevith
Union law to ensurethat broadcastersinderits jurisdiction do not broadcasion an exclusivebasis
eventswhich are regardedby that Member Stateas being of major importancefor societyin sucha
way asto deprivea substantialproportion of the public in that Member Stateof the possibility of
following sucheventsby live coverageor deferredcoverageon freetelevision.

Licencing in various territories may generatedifferent level of revenuesjn particularfor national
league matches.For example,in the 2011-2012 season,the top five Europeanfootball leagues
receivedthe greatmajority of the revenuefrom the saleof mediarightsis generatedn the domestic
market (see ASSER/IVIR Study on sportso r g a n light®inm the@EuropeanUnion, Final Report,
February2014,p 67).

See http://www.olympic.org/news/icawardsall-tv-andmultiplatform-broadcastights-in-euroge-to-
discoveryandeurosporfor-20182024olympic-games/246462

Examplesinclude free streamingof various sports at the Sports Hub Channel, developedby
SportAccordin collaborationwith YouTube; free online streamingof the seconddivision of the

179

181

184

185

186

187

63


http://www.laliga.es/en/news/nota-informativa-28
http://www.olympic.org/olympic-broadcasting
http://www.olympic.org/news/ioc-awards-all-tv-and-multiplatform-broadcast-rights-in-europe-to-discovery-and-eurosport-for-2018-2024-olympic-games/246462
http://www.olympic.org/news/ioc-awards-all-tv-and-multiplatform-broadcast-rights-in-europe-to-discovery-and-eurosport-for-2018-2024-olympic-games/246462

coverageof free streamingmay be limited to the territorieswhere such contentis not
sold

Major sportingevents(suchasthe Olympic Gamesand football matches)are generally
recognisedasa vital input for the main TV broadcasterdn the free-to-air environment,
sportsareakey instrumentof differentiationbetweenchannelgivenits uniquebranding
abilities and its appealto advertisers.For pay TV, top sportsare one of two main

subscriptiordrivers,alongwith thefirst screeningf major movies*®

In the past, media content providers delivered sport contentvia one platform, e.g.
analogu€erVv, DTT, cableor satellite.However,a newtrerd is to marketpremiumsports
contentrights on a platform-neutral basis with rights packagescarved out by time
windows (e.qg. live, nearlive or deferred,highlights, and clip rights). For example,a
licenseawho acquireghelive rightsto certainmatche will thusbenefitfrom exclusivity

acrossall mediaplatforms,includinginternetandmobile*

Broadcastingis among the most important source of revenuesfor premium sports
content. For example,in 2013/14 seasonthe broadcastingrevenuesof five major
Europeanfootball leaguesranged from 29.3% to 59% of their total revenues:®*

broadcastingepresented7% of UEFA'srevenuesn 2013/2014seasoff” Broadcasting
revenuesamountedo 73% of the InternationalOlympic Committee'sevenuesn 2003

201213 Howeve, apartfrom a handful of premiumsportingevents,most professional
sportsstruggleto attract significant revenuefrom selling their broadcastingights**
Furthermorepf the total budgetfor grassrootsport,revenugrom mediarightsallocated

to grasrootssportrepresentsi 0.5 billion (0.7%of thetotal) **°

Spanish football leaguein 2014. Seealso ASSER/IVIR Study on sportso r g a n iightgin theéd
Europearlnion, Final Report,February2014,page8-69.
Forexample EuropeariTour TV, RyderC u pplaform, streamdor free golf matchesLive streaming
is available only in MS which do not benefit from local broadcasting,i.e. where there is no
broadcaster/service provider who bought the rights to broadcast live events; see
http://www.europeantour.com/europeantour/season=2013/tournamentid=2013038/news/newsid=1933
30.html#7eG3vMYYaEkdTFbl.97
189 See case COMP/M.4066,CVC/SLEGC EuropeanCommissiondecisionof 20 March 2006; OECD
Policy roundtables, Competition Issues in Television and Broadcasting, 2013, available at
http://www.oecd.org/daf/competition/Fendbroadcasting2013.pdf
SeeASSER/IVIR Study on sportso r g a n riglstsirr tke@uropeanUnion, Final Report, February
2014.For example the UEFA sellsits broadcastingights on the platform neutralbasis,thusfootball
fans can follow UEFA football matchesalso via the internet portals and mobile platforms of the
official broadcastersas well as via the relevant radio stations, see http://www.uefa.org/about
uefa/administration/marketing/#ky Deutschlandacquiredthe exclusive pay-TV rights for all live
Bundesligaand 2nd Bundesligamatchesfrom the 2013/14to 2016/17 seasonin Germany,which
covers the rights for all platforms, including online and mobile, see
http://www.broadbandtvhews.com/2012/04/18/slepitschlanewins-live-bundesligarights the
broadcastights for 20182024 Olympic Gamesin Europewere sold on a multiplatform basis:all
rightson all screensseehttp://www.olympic.org/news/icawardsall-tv-andmultiplatform-broadcast
rights-in-europeto-discoveryandeurosporfor-20182024olympic-games/246462
1 premierleague(UK) 54%; Bundesliga(Germany)29.3%,La Liga (Spain)49%; SerieA (ltaly) 59%:
Ligue 1 (France) 40%, see Deloitte Annual Review of Football Finance 2015, available at
http://www?2.deloitte.com/uk/en/pages/spditsinessgroup/articles/annuakviewof-footbalk
finance.htm] BundesligaReport2015,page26.
192" SeeUEFA FinancialReport2013/14.
19 See 10C  Financial Summary, Update i July 2014, available at
http://www.olympic.org/Documents/Reference_documents_Factsheets/IOC_Financial_Summary.pdf
SeeASSER/IVIR Studyon sportso r g a n rightsirr tike@uropeanUnion, Final Report, February
2014,p 68.
1% Study on the funding of grassroots sports in the EU, June 2011;
http://ec.europa.eu/internal_market/top layer/services/sport/study en.htm
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http://www.europeantour.com/europeantour/season=2013/tournamentid=2013038/news/newsid=193330.html#7eG3vMYYaEkdTFbl.97
http://www.europeantour.com/europeantour/season=2013/tournamentid=2013038/news/newsid=193330.html#7eG3vMYYaEkdTFbl.97
http://www.oecd.org/daf/competition/TV-and-broadcasting2013.pdf
http://www.uefa.org/about-uefa/administration/marketing/
http://www.uefa.org/about-uefa/administration/marketing/
http://www.broadbandtvnews.com/2012/04/18/sky-deutschland-wins-live-bundesliga-rights/
http://www2.deloitte.com/uk/en/pages/sports-business-group/articles/annual-review-of-football-finance.html
http://www2.deloitte.com/uk/en/pages/sports-business-group/articles/annual-review-of-football-finance.html
http://www.olympic.org/Documents/Reference_documents_Factsheets/IOC_Financial_Summary.pdf
http://ec.europa.eu/internal_market/top_layer/services/sport/study_en.htm

On the other side, acquiring sports rights makesa substantialpart of broadcasters'
expensesFor example,in 2009 out of the EUR 34.5 billion spentin the EU by
broadcaster®n the content,appioximately EUR 15.6 billion was spenton acquiring
rights, of which EUR 5.8 billion on sportsrights®. In 2011,broadcasteri thetop five
Europeanmarketsspenton average79% of their annualsportsrights expenditureon
football}*” The acquisitionof meda rights to the domesticfootball leagueaccountsfor
morethan half of the total spent.In this context,the secondbiggestsportis Formulal,
followed by rugby, the Olympic Gamesandtennis?®®

1% study on the implementationof the provisions of the Audiovisual Media Services Directive

concerninghe promotionof Europearworksin audiovisuaimediaservices2011,page99.
ASSER/IVIR Studyon sportso r g a nrigistsanrthe BuropearUnion, Final Report,February2014,
pageb4.

Ibid, dataquotedfrom Sportbusineshtelligence(2011).
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13. ANNEX 5 NEW TECHNOLOGIES, NEW WAYS OF ACCESS TO AND DISTRIBUTION OF
CONTENT

Digitisation hasdeeplyimpactedthe ways works and servicesare consumedWith growing
accesdo theinternet,the useof online servicesis becominga part of consumer8daily life:

81% of householdsn EU28 haveinternetaccessand 83% of EU citizensuseinternetdaily,
and 38% of individualsusethe internetfor playing or downloadinggamesjmages films or
music'® (see also Table 5.1). VoD servicesprovide viewers with more flexibility when
watching programs, listening to music, reading books or newspapers.Tablets and
smartphonedurther facilitate such uses.Consequently consumersincreasingly expectto
accesscontentat any time and from anywhere.The Body of EuropeanRegulatorsfor
Electronic CommunicationdBEREC) hasestimatedhat Europeanswho travel at leastonce
ayear,spendabroadon averagell.6daysperyear(seealsoTable5.2).

Table5.1: Useof theinternetfor communicationentertainmenand other selectedactivities, by agegroup, EU
27,2012(% of internetusers)

Source:Eurostat®

199 source Eurostat2014(% of individualswho accessethternetin the last3 monthsprecedinghe Eurostatsurvey)

200 hitp://epp.eurostat.ec.europa.eu/cache/ITY OFFPUBBRS2-050/EN/KSSF12-050-EN.PDF
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