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Study to Support an Impact Assessment on Options for Combatting lllicit Firearms Trafficking in the EU

Executive Summary

Below we provide a summary of the main findings and conclusions of the

assignment for Cs@idy Hbo m®8uppdrt an Impact Assessment on

Options for Combatting IlIIlicit Arms Trafficking i
assignment was carried out by the Centre for Strategy & Evaluation

Services (CSES) in the first half of 2014.

1. Résum é i Study objectives and methodology
The purpose of the study was to:

1 Analyse the current legal framework in all Member States including the
definitions of specific offences relating to firearms trafficking, the sanctions,
the liability of legal and natural persons and the notions of intent, negligence
and aggravating or mitigating circumstances;

1 Analyse the implementation of the above -mentioned offences in practice and
identify possible obstacles in police and judicial cooperation due to the
existence of di fferent legal systems;

1 Make recommendations as to the advisability of the approximation of certain
offences and sanctions and suggest specific provisions if appropriate.

The purpose of this study was to provide DG Home with information required for the
Imp act Assessment to determine the most appropriate policy option within the
context of possible changes to the 2008 Directive.

The research involved desk research to examine legal frameworks and other
information, a survey of key stakeholders, an interview programme, and three
workshops covering the Benelux countries, Baltic States and the Western Balkans,
Austria and Hungary, which were attended by representatives from a total of 11
Member States.

2. Main Conclusions

The studyédés main findings and conclusions are su
headings - the problem of illicit firearms trafficking, existing legal frameworks to

combat illicit arms trafficking, and policy objectives and evaluation of policy options.

2.1  The problem of illicit firearms trafficking

Overall, the research confirms that Europe faces a serious illicit firearms

trafficking problem. This is a problem in its own right but also as an

important factor contributing to other criminal activities such as drugs
smuggling and human trafficking as well as terrorist -related activities that
threaten the security of EU Member States and their citizens. Trafficked

firearms also contributes to increased lethality of criminal violence by

adding to firearms avai lability.

The nature and scale of illicit firearms trafficking in the EU is difficult to

assess given the hidden nature of the problem. Two approaches could be used
i a broad indicator based on the number of unregistered firearms and a narrower
measure ba sed on firearms seizures T but they give widely differing estimates (there
are 67 million unregistered firearms in the EU or 79% of the 81 million total licit and
illicit firearms; seizures are estimated to account for around 1% or 81,000 of the
total). Th e first of these approaches is likely to be very much an overestimate of the
quantity of illicit firearms whilst the second calculation is almost certainly an
underestimate. Informed estimates by national enforcement authorities or other
institutions using  various other methodologies are illuminating but also unreliable.
The conclusion is that the illicit firearms trafficking cannot be estimated precisely and
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Executive Summary

only quantified in terms of a broad range. Notwithstanding the methodological
complications in measuring the phenomenon, most of the literature suggests
however that illi  cit arms trafficking takes place on a considerable scale.

In many respects, the scale of the illicit firearms trafficking problem is

usefully measured by the number of firearms -related homicides. It is
estimated that illicit firearms trafficking has been directly responsible for at

least 10,000 firearms -related deaths in EU Member States over the past

decade. Some other estimates (e.g. by the UNODC) put the deaths at a higher level

than this (around 1,200 p.a.). Availability of firearms during violent inci dents tends
to substantially increase the lethality of injuries. In addition to murders committed

by individuals, illegally  -held firearms are often used by organised crime groups to
coerce and to intimidate their victims. Moreover, the use of illicit firea rms in
organised crime activities such as drug trafficking, prostitution, and money
laundering leads to further deaths (e.g. from drugs use). Terrorists and extremists

have also used illicit firearms to carry out attacks. Overall, the use of firearms is a

significant destabilising factor in European societies.

In terms of the drivers of illicit firearms trafficking, three main types of

players can be identified on the demand and supply sides of the problem .On
the demand -side, the illicit firearms end user s of most concern are criminal or
terrorist individuals and groups that procure firearms illegally to use in the pursuit of

their goals. Secondly, traffickers and other intermediaries are involved in the actual
trafficking of firearms either for profit or other reasons (e.g. being linked to a
criminal conspiracy). Lastly, on the supply -side, suppliers are individuals and
organisations that provide a source of illicit firearms (either intentionally or
unintentionally) who are again likely to be motivated by financial considerations, at
least where the act of supplying illicit weapons is intentional.

The main sources of illegal weapons in the EU are the reactivation of

neutralised weapons, burglaries and thefts, embezzlement of legal arms,

legal arms diverted to the illegal market, firearms retired from service by

army or police, and the conversion of gas pistols. Most illicit firearms originate
from cross -border trafficking, often from outside the EU. Since the early 1990s, the
firearms illicitly trafficked h ave originated from three main sources that have
replaced each other: first of all the former Soviet Union and Warsaw Pact bloc were a
source of illicit firearms due to the fall of the iron curtain; then, during the wars of
Yugoslav succession, the Western Balkans became an important source of illicit
firearms; and more recently, North Africa has superseded the former, with a pool of
weapons available and following some of the main drug trafficking routes into the

EU. According to Europol, the amount of hea vy firearms and Small Arms and Light
Weapons (SALW) in circulation in the EU seems to satisfy much of the demand at
present and suppliers in south -eastern Europe have the capacity to meet any rise in
demand in the foreseeable future.

There is already extensive cross -border cooperation between EU Member

States and their law enforcement agencies to combat illicit firearms

trafficking. Whilst there are many examples of successful operations to intercept
weapons before they can be used, th ere are also cases where police and/or judicial
cooperation has been made more difficult because of differences in legal frameworks

in different countries. There are also significant complications of tackling cross -
border illicit firearms trafficking of a non -legal nature.

2.2 Existing legal frameworks to combat illicit arms trafficking

At present, there are significant differences with regard to EU Member
Statesbd | egal f r a combattingk s illidit direarms trafficking. This
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applies to the d efinition of offences , the type s and levels of penalties

applicable to legal and natural persons, the treatment of a ggravating or

mitigating circumstances , and the factor of negligence and degrees of

intent.

International and EU legal frameworks that have a bearin g on illicit firearms

trafficking are broadly defined and leave signatories with considerable

discretion on how key provisions are implemented. Example provisions on the

criminalisation of illicit firearms trafficking are included in the UN OD C Madel Law.

However, the Model Law itself has no binding force on EU Member States. What is

mor e, to | eave discrdiionadr gfi mr odati onal |l egi sl ators t

instruments in the most appropriate manner in line with their legal traditions, neither

the M odel Law clauses nor the  other international or EU instruments are prescriptive
as regards the various legal elements of an illicit firearms trafficking offence
Similarly, the relevant provisions of the UN Programme of Action on Small Arms and
Light Weapo ns and the Firearms Protocol to the UN Convention on Organised Crime
also leave considerable scope for discretion on these matters.

As a result of the different legal histories and cultures and the non -
prescriptive approach at international/EU level, ther e is a diversity of legal
frameworks in relation to illicit firearms trafficking at the national level.

Differences exist with regard to the definition of offences, penalties and sanctions
the existence of aggravating or mitigating circumstances and the p ossibility of a
negligent illicit firearms trafficking offence. Other important issues where there are
differences relate to the ways in which firearms trafficking offences are prosecuted

(as mere possession in some instances) and seizure in transit (and tracing issues).
However, divergences in national legislation are not per se a rationale for EU
intervention. The relevant issue is whether, pursuant to Article 83(1) TFEU, there is

a need to establish minimum rules concerning the definition of criminal of fences and
sanctions in the area of illicit firearms trafficking with a cross -border dimension
resulting from the nature or impact of this offence or from a special need to combat

such trafficking on a common EU basis.

Minimum, EU  -wide rules on illicit f irearms trafficking would have the benefit
of reducing legal uncertainty produced by these divergences for national
police and investigating authorities, facilitate prosecutions, ensure that

criminals are unable to exploit loopholes, and reduce incentives for
criminals forum shop between EU jurisdictions. The research indicates that
divergences do indeed affect cross -border police and judicial cooperation i and that,
given the intrinsically cross  -border nature of illicit firearms trafficking, there is a

str ong need to combat the offence on an EU -wide basis.

However, the evidence also suggests that practical issues such as lack of

resources, conflicting policy priorities (for example with anti -terror
legislation) and lack of enforcement of existing laws are equally significant
impediments to cross -border efforts to combat illicit firearms trafficking

than differences in national legislation in this area . Feedback from the research
indicates that cooperation between the police and other law enforcement agencie son

cross -border cases is generally good, if often cumbersome and dependent on the
quality of networks of contacts. However, at the judicial stage, e.g. in seeking
permission for controlled deliveries or asking for a prosecutor to take up a case
following an investigation, these differences in legal frameworks can cause
complications. In considering any EU initiative, however, it should be acknowledged
that there are likely to be political sensitivities in approximating some elements of
the illicit firearm s trafficking offence given that questions of aggravating or
mitigating circumstance, sanctions and penalties, and the factor of negligence and
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degrees of intent touch on fundamental principles of criminal law at the national
level.

2.3 Policy Objectives and Evaluation of Policy Options

The overall policy objectives of any new EU -level initiative should be to help
Member States to combat illicit firearms trafficking more effectively and by
doing so, enhancing the common area of freedom, security and just ice. More

specific goals include deterring criminal offences related to firearms, improving
cooperation between law enforcement authorities in preventing detecting, disrupting,
investigating and prosecuting illicit arm trafficking; and providing a model which can
be promoted in discussions with third countries on firearms risk reduction.
Operational goals are defined as being to minimize the differences in definitions of

firearms offences and levels of sanctions across the EU; t 0 put in place a system for
regular monitoring the effectiveness of efforts to disrupt firearms crime, and to

further encourage the sharing of information and intelligence.

Several Policy Options have been defined and assessed in the report. To

summarize:

i Policy Option 1: Status Q uo 1 continuation of the current situation with no
new EU intervention.

1 Policy Option 2(a): Non -legislative action - promoting closer
collaboration between Member States rather than introducing new EU -level
initiatives (although these may be necessary to promote close collaboration).
This option would include non -statutory intervention, either as a first step or

supporting action for implementing EU legislation in the future.

1 Policy Option 2(b): Minimum legislative intervention at the EU level -
a minimum level of legislative intervention at EU level to strengthen cross -
border cooperation between law enforcement agencies by making certain
types of cooperation obligatory.

i Policy Option 3: Comprehensive legislative solution at EU level - EU
action to introd uce legally -binding common minimum standards across
Member States with regard the definition of criminal offences and their

sanctions related to illicit arms trafficking and linked offences.

| Policy Option 4 T Combination of legislative and non - legislative
actions , i.e. Policy Options 2 and 3.

In essence, Policy Option 1 entails a continuation of the status quo as defined in the

problem assessment (this could mean a potential worsening of the problem caused

by illicit firearms trafficking) with the 6advant
3 being measured against this baseline. Because it is difficult to quantify what

impact different Policy Options might have on the current level of illicit firearms

trafficking, the assessment of the merits and drawbacks of different Policy Options is

essentially qualitative.

Drawing on the results of the analysis of expected financial and economic, social and

other impacts, including the implications for fundamental rights, the conclusion is
that Policy Option 4 (i.e. a combination of Policy Options 2 an d 3) will have
the most advantageous effect on the problem and on promoting EU policy

aims. Policy Option 4 is therefore the recommended option.
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Section

Introduction
This document contains the Final Report submitted by the Centre for
Strategy & Evaluation Services (CSES) for the assignment for DG Home
&tudy to  Support an Impact Assessment on Options for Combatting lllicit
Arms Trafficking in the European Unionbo.

1.1 Resume 1 Study objectives and scope
The purpose of the study wa s to:

1 Analyse the current legal framework in all M ember States including the
definitions of specific offences relating to firearms trafficking, the sanctions,
the liability of legal and natural persons and the notions of intent,
negligence and aggravating or mitigating circumstances;

1 Analyse the implementation of the above -mentioned offences in practice
and identify possible obstacles in police and judicial cooperation due to the
existence of different legal systems;

i Make recommendations as to the advisability of the approximation of
certain offences and sanctions and suggest specific provisions if
appropriate.

The Commission intends to examine possible policy options, including the
approximation of various relevant offences, to better prevent, deter, detect,

disrupt, investigate, prosecute and cooperate on illicit arm trafficking in the EU.
The purpose of th is study is to provide DG Home with information required for the
Impact Assessment to determine the most appropriate policy option within the
context of possible changes to the 2008 Directive . The study covers all E U28
Member States.

1.2  Background to the study

In the past 10 years, there have been over 10,000 victims of murder or
manslaughter involving firearms in EU Member States and every year there are
over 4,000 suicides by firearm s.' The problem of illicit firearms trafficking is linked

to other criminal activities . Availability of trafficked firearms contributes to the
lethality of, and insecurity from, all types of violent inci dents or crimes. T here can
be particularly close links between illicit firearms trafficking and organised criminal

activities  including gang violence and intimidation as well as other trafficking
processes such as drug smuggling, money laundering and human trafficking, as

well as financial crimes and terroris m. Similarly, to the extent to which illicit
firearms trafficking supports activities such as human trafficking and dr ugs
smuggling, there are clearly social consequences linked to the distress caused to

vulnerable groups.  The problem of illicit firearms t rafficking and its consequences
is further examined in Section 2 of this report.

Existing Legal Frameworks to Combat lllicit Firearms Trafficking

The trafficking and misuse of firearms is a serious threat to the EU's security from
both an internal and an e  xternal perspective and one that requires a coordinated

! Information retrieved from UNODC Global Study on Homicide (2011) and GunPolicy.org. This is a
partial figure as for most Member States, statistics for the whole period are unavailable.

entre 1for 1
g CSt;atfegy & Evaluation

Services

1



Study to Support an Impact Assessment on Options for Combatting Illicit Firearms Section
Trafficking in the EU

Introduction 1

response to be effective 2. Article 83 (1) TFEU includes "illicit arms trafficking" in
the list of crimes for which there is a legal basis for adopting a Directive on

minimum rules concerning the defin ition of criminal offences and sanctions in the
area of illicit arms trafficking with a cross -border dimension.

Reflecting the priority put on an EU -level response to the problem of illicit
firearms, s everal EU -level measures have been adopted to complement EU
Member States' measures . The aim is to properly monitor the movement of
firearms within the EU and to develop cooperation between national
administrations in charge of controls. In Directive 2008/51/EC on control of

the acquisition and posses sion of weapons , measures are laid down for the

improvement of the marking and registration of firearms within Member States,

including possible common guidelines on deactivation standards and techniques to

ensure that deactivated firearms are rendered irr eversibly inoperable. * Under the
Directive , firearms and related items should not be transferred between EU
Member States without the knowledge and consent of all the authorities involved.

To give EU law enforcement authorities better tools to combat illi cit arms
trafficking, the Directive sets out strong rules for exports and imports of firearms.

The European Commission aims to make exports of firearms subject to export
authorisations that must contain the necessary information for tracing the

firearms, i ncluding the country of origin and of export, the consignee and the final

recipient, as well as a description of the quantity of the firearms, their parts,
components and ammunition.

There are a number of limitations. Firstly, the legislation does not app ly to
firearms intended for military purposes. Secondly, it only concerns trade and

transfers of firearms between EU Member States and countries outside the EU
Transfers of firearms within the EU are regulated by the Directive on the control of

the acquis ition and pos session of weapons (91/477/EEC), which integrates the
appropriate provisions required by the UN Firearms Protocol as regards intra -
Community transfers of weapons. The Directive establishes rules on controls by

the Member States on the acquisit ion and possession of firearms and their transfer

to another Member State. Whilst it is prohibited to acquire and possess Category A

firearms (explosive arms, automatic weapons), for Category B weapons (semi -
automatic weapons) an authorization is necessary and for Category C and D a
declaration suffices. The Directive requires authorities in the Member States to

issue a European firearms pass to any person lawfully entering into possession of

and using a firearm.

One of the main objectives of the Commissio nés current policy on
been to complete the process of transposition into EU legislation of all the

provisions of the UN Fire Arms Protocol. In the absence of EU legislation

covering criminalisation, the Protocol had previously only been partia lly signed and

ratified. The limited ratification rate of the UN Fire Arms Protocol was an important
explanation for differences in the scope of the crime and sanctions for illicit arms
trafficking that exist at the national level in the EU. There is also considerable

2 Council Report on the Implementation of the European Security Strate gy - Providing Security in a
Changing World; The EU Internal Security Strategy in Action: Five steps towards a more secure
Europe, COM (2010) 673.

3 Directive 2008/51/EC of the European Parliament and of the Council of 21 May 2008 amending
Council Directiv e 91/477/EEC of 19 June 1991.
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flexibility available to Member States in the implementation of both Recital 16 of

Regulation 258/2012 and Art. 16 of the Directive on control of the acquisition and

possession of weapons, which has led to more diverse legal frameworks in the EU
(Firearms Directive). In March 2013, the EU proposed that the Protocol should be

ratified after all the provisions of the protocol that fall under the Union's
competence had been fully transposed into EU legislation. The latest position is
that the EU has ratified the UN Firearms Protocol on 21 March 2014.

Section 2 of this report supports the argument that t he lack of a common EU  legal
framework on illicit fire  arms trafficking  has impeded effective cross -border police
and judicial cooperation. Similarly, going beyond the preventative and
investigation stages of a case the lack of a common legal framework has also
made it more difficult for judicial authorities to prosecute cases that involve a
cross -border dimension. The situation is not clear -cut but there is sufficient
evidence to point to a problem that justifies additional EU measures.

The need to take action at the EU level was underlined in t he Commission & secent
(October 2013 ) Communication on 6 Fi rear ms and the internal sec
protecting citizens and di“whichmatad that diffeledcesgnal tr af f i

national legislation on firearms are exploited by criminals, increasing the risk of

illicit circulation across borders. To address this situation, various stakeholders
discussed the possibility of approximating national fir earms legislation. ° A lack of
reliable EU-wide statistics and intelligence hampers effective policy and operational
responses (the availability of statistics is examined in Section 2) . The last joint
customs operations focused on firearms was in 2006 ® and it was unable to make
any seizures due to a lack of investigative leads and precise knowledge of routes

of firearms trafficking.

The Communication proposes an integrated policy for addressing the threat of

illicit firearms trafficking, through legislatio n, operational ac tion, training and EU
funding. | t focuses on four priorities . firstly, safeguarding the licit market for
civilian firearms through new EU standards . Second, reducing firearms  held by
criminals through the development of effective standards on safe storage of

civilian firearms and on how to deactivate civilian and military firearms. Third,
making greater efforts to reduce illicit trafficking of firearms (whether civilian or

military) from outsid e the EU and increase pressure on criminal markets through
better cross -border cooperation between police, customs and border guards
Ultimately, the level of criminal sanctions should be imposed by Member States

(this issue is assessed in Section 3 ( Comparative Legal Assessment ) of this report
This shall be combined with building better intelligence by gathering and sharing

4 COM (2013) 716 final. Communication from the Commission to the Council and the European
Parliament Firearms and the internal security of the EU: protecting citizens and disrupting illegal
trafficking.

® For instance, Europol (2010). OC -Scan Policy Brief. Integrated EU approach against the illegal
trafficking in heavy firearms. OC -SCAN Policy Brief For Threat Notice: 004 -2010. Retrieved from:
https://www.europol.europa.eu/sites/default/files/publications/heavy -firearms_0.pdf . See also: South
Eastern and Eastern Europe Clearinghouse for the Control of Small Arms and Light Weapons (mandated

by UNDP). Convertib le Weapons in the Western Balkans, report retrieved from: http://www.seesac.org
See also: Communication f rom the Commission to the Council and t he European Parliament. Firearms
and the internal security of the EU: pro tecting citizens and disrupting illegal trafficking. Brussels,
21.10.2013 COM  (2013) 716 final.

¢ Operation Fireball targeted lorries originating in the Western Balkans and entering the EU through its

eastern border.
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more information on firearms crimes, and by targeted training of law enforcement
officers.

As the Communication makes clear, a ¢ ombination of different types of
intervention are needed to tackle illicit firearms trafficking and its consequences.

Section 4 of this report (Policy Options ) defines a number of policy options . In
addition to assessing the scope for the approximation of certain offences and
sanctions, the policy options we have defined include not just legislative  but also
non -legislative initiatives that could be taken to help combat illicit firearms
trafficking.

1.3 Research plan and data collection

Below, we provide a summary of the research plan for this study:

i Phase 1: Preparatory tasks i a kick -off meeting with the Steering
Group, a preliminary interview programme, desk research, finalisation of
the methodological approach (selection of countries for in -depth research,
research tools, detailed work plan, etc .) and preparation of an inception
report (September 2013)

i Phase 2 : Problem Definition and Policy Options i desk research,
survey work and an interview programme leading to preparation of country
report for each EU Member State. All Member States were covered by the

Phase 2 research with  workshops taking place in a number of countries to
consider the problem  definition in more detail and to discuss policy options
An interim report  was submitted in  January 2014

i Phase 3 : Impact Assessment and Final Report T in the final phase the
policy options and their likely impacts were evaluated as a basis for
recommend ing a preferred option. A draft final report was submitted in May
2014 and discussed at a workshop with representatives from the Member
States in June 2014. The report was then finalised.

The following chart summarises the work plan and key milestones ag reed with DG
HOME:
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Figure 1.1: Work Plan Phases and Timing

Phase 1: Phase 2: Phase 3:
Preparatory Tasks (i) Problem definition Impact Assessment
(ii) Analysis of policy and Final Report
options
> Kick off meeting » Legal analysis - » Cross-border focus
» Preliminary desk international, EU and groups to review
research national laws, policies research and policy
» EU level interviews and measures options
> Methodology and » Key stakeholder > Compfle.tion of
survey - EU and remaining research

work plan
Member State levels » National reports and

> Interviews country fiches
(international, EU
level and EU27
+Croatia)

September 2013 > > January 2014 >> 8 May 2014>> June 2014>

Phase 1 i Preliminary Tasks

> Inception report

» Preparation of (draft)
final report

The assignment started with a kick - off meeting with the DG HOME Steering Group

on 17 May 2013 . Following the kick - off meeting , various tasks were completed - a
preliminary interview programme, desk research, finalisation of the methodological

approach (selection of countries for in -depth research, research tools, detailed
work plan, etc) and preparation of an inception report. The inception report  was
discussed and agreed with DG HOME in September 2013.

Phase 2 i Problem Definition and Policy Options

The Phase 2 resear ch involved three main tasks i the problem definition,

comparative legal analysis, and development of policy options. This involved

research into the legislation at European level , internationally and across EU 28

Member States, developm ent of the first batch of EU28 &dcount r yurveyi chesod,
work and interview programme, leading to assessment of the problem and its

evolution from the bas  eline scenario in line with impact assessment guidelines. We

have also held the first of a series of regional workshops. Early findings from the

Phase 2 research were  presented and discussed at the first m eeting of the DG

HOME Firearms Expert Group that me t in Brussels on 10 December 2013

The following table s provide a summary of the Phase 2 research. A more detailed
breakdown of the distribution of interviews and the focus groups, and the options
regarding geographical coverage, is provided in the following text.
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Table 1.1 (a): Geographical coverage of the Phase 2 research
Member Interviews Interviews
State o Tel \Workshops Member State Eor Tel Workshops
Austria X X Lithuania X X
Belgium X X Luxembourg X X
Bulgaria X Malta X
Cyprus X Netherlands X X
Croatia X X Poland X X
Czech Rep. X Portugal X
Denmark X Romania X
Estonia X X Slovakia X
Finland X Slovenia X X
France X X Spain X X
Germany X Sweden X
Greece X UK X X
Hungary X X EU level X X
Ireland X International X
Italy X
Latvia X X Total 11 22 11

We completed legal fiches from

website

questionnaires

Table 1.1 (b): Legal Fiche, Interviews and Survey Responses

- 28 being fully completed
occasions to help maximise the response rate.

21 Member States. A total of 45 interviews and
other consultations (e.g. discussions with workshop participants)
covering 18 Member States as well as the EU and international levels. The survey

were undertaken

was visited by 87 people with 62 providing partially completed

Reminders were sent out on several

[Cs ]|
LE]

Strategy & Evaluation
Services

Member Legal TUERTEES Survey Member Legal TR Survey
States Fiche LRSI Replies States Fiche LR Replies
Groups Groups
Austria 0 2 1 Lithuania 1 1 2
Belgium 0 3 Luxembourg 0 1 1
Bulgaria 0 0 0 Malta 1 0 0
Cyprus 1 1 2 Netherlands 1 1 2
Croatia 0 3 0 Poland 1 0 2
g?:fh 1 1 Portugal 1 2 1
Denmark 1 1 1 Romania 0 0 0
Estonia 1 1 0 Slovakia 1 0 0
Finland 1 2 7 Slovenia 1 1 2
France 1 1 0 Spain 1 2 18
Germany 1 0 1 Sweden 1 1 2
Centre for 6
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Greece 1 1 1 UK 1 3 1
Hungary 1 2 0 EU level n/a 7 0
Ireland 1 0 2 International n/a 2 0
Italy 0 0 13 Other n/a 10 0
Latvia 1 2 0 Total 21 50 62

The purpose ofthe 6 c ount r wad tb coleet important information on the legal
comparative assessment

situation in the EU Member States. This

of legal frameworks

The Phase 2 interview programme

ot her key stakehol
initially contacte
them and also to obtain further contacts.

was used for the

was used to discuss the key issues set out in
the Commissiondés terms of reference wit

der s i n each

d

me mber s of

Memberon Seat e.

h

the Council

Whilst some Firearms Working Group members were quick to react, in many cases

we did not obtain a response to our email

s despite several approaches.

situation we approached the authorities directly, in some cases after receiving
The interview programme focuse d on

suggested contacts from DG HOME.

problem definition and possible policy options (Phase 2(ii)). The follow

provides a more detailed breakdown of the interviews completed (some of the

interviews took place as part of the regional workshop

provided in Appendix A.

Table 1.2: Phase 2 Interview Programme

In this

the

ing table

s). A list of interviews is

Interview target groups Completed

(1) EC and agencies, international bodies 9
(2) National authorities and law enforcement agencies 35
(3) Public prosecutors, judges 0
(4) Entities covered by the Firearms Protocol

(5) Civil society groups, fundamental rights groups 0
(6) Academics, other experts, etc 4
Total 50

The purpose of the  Phase 2 survey was to help collect key information for the

study that is not readily available from documentary sources and to enable all key
stakeholders who wish to make an input to the evaluation to do so. The survey

was conducted online using  a questionnaire that
friendly , with a combination of open and closed response options.
number o ftothe burveysvébsite and

responses to the

quite high, the number of those answering all the questions
quite low (as noted above, 28 of the 87 respondents provided fully completed

questionnaires)
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Table 1.3 (a): Response Rates for the Phase 2 Survey (by type of

organisation)

Estimated Survey Response
Survey target groups Total Responses Rate
(1) EC and agencies, international bodies 10 0 0.0
2) :;élr?gzlsauthorltles/ law enforcement 75 10 13.3
(3) Public prosecutors, judges 75 0 0.0
(4) Entities covered by the Firearms Protocol* 100+ 41 41.0
(5) Civil society, fundamental rights groups 50 0.0
(6) Academics, other experts, etc 30 6.7
(7) Information not provided n/a 34 n/a
Total 340 87 255

Table 1.3 (b): Response Rate

for the Phase 2 Survey (by country)

Country N° % | Country N° %
Austria 1 1.3 | Latvia 0 0.0
Belgium 3 3.8 | Lithuania 2 2.5
Bulgaria 0 0.0 | Luxembourg 1 1.3
Croatia 0 0.0 | Malta 0 0.0
Cyprus 2 2.5 | Netherlands 2 2.5
Czech Rep. 0 0.0 | Poland 2 2.5
Denmark 1 1.3 | Portugal 1 1.3
Estonia 0 0.0 | Romania 0 0.0
Finland 7 8.8 | Slovakia 0 0.0
France 0 0.0 | Slovenia 1 1.3
Germany 1 1.3 | Spain 18 22.5
Greece 1 1.3 | Sweden 0 0.0
Hungary 0 0.0 | UK 1 1.3
Ireland 1 1.3 | Other/not given 29 27.5
Italy 13 16.3 | Total 87 72.5
To help validate the problem definition and to support the assessment of policy
options, a number of  regional workshops were organised :
Table 1.3 (c): Regional workshops
Workshops Date /Venue Member States
Baltic States 18 February /Riga EE, LT, LV
Western Balkans 17 January / Ljubljana AU, B-H, CR, HU, SL
Benelux countries 26 March [/ Brussels BE, NL, LU
The first workshop took place on 17 January 2014 and covered the Western Balkans
and several neighbouring countries with 8 participants from Austria, Bosnia and
Herzegovina, Croatia, Hungary and Slovenia. The second workshop covering the
three Baltic Stat es involved 6 participants from the three countries. In both cases the
participants were from mainly law enforcement authorities (e.g. the Deputy Director
8
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Introduction

of the Bosnia and Herzegovina Ministry of Security, State Investigation and
Protection Agency) and th e police. A third workshop took place in Brussels on 26
March with representatives from the three Benelux countries. In addition, CSES
participated in two workshops organised by DG HOME and attended by firearms
experts from the Member States.

These sessio ns were used to discuss the emerging findings from the research, further

develop and validate the problem assessment (particularly the issues relating to the
country/region concerned) and to discuss possible EU -level policy options and other
measures that could help to tackle the proble m of illicit firearms trading. Some
regional workshops that had been originally envisaged did not go ahead ( i.e.
Germany, Italy, Ireland -UK). However, in these and other EU Member States, CSES
conducted interviews with national authorities as an alternative or (in one case)
received a written response to questions vi
in Brussels.

Finally, the wider Phase 2 desk research focused on the key issues set out in DG

a

1

t

he

C

Homebdés terms of reference for this study (Section

research encompasses secondary literature, i.e. previous studies and other research.
This aspect of the Phase 2 desk research also goes beyond this phase because
relevant material is still being identified as a result of contacts with Member States.

1.4 Structure of the Final Report

The rest of the  Final Report is structured as follows:

i Section 1: Introduction - summarises study objectives and the
methodological approach to the research.

i Section 2: Problem definition I drawing on the desk research and
discussions with the Commission, this section examines the nature and
scale of the problem of illicit firearms traf ficking, the cross -border
dimension and existing policies and institutional mechanisms to tackle the
problem.

i Section 3:  Comparative Legal Analysis I present s an analysis of the
legal framework s at the international, EU and Member State levels that
relate to illicit arms trafficking in the EU.

i Section 4: Policy objectives and policy options T drawing on the

research, we present  four policy options, evaluat e them and assess their
likely impacts , and then identify the preferred policy option

1 Section 5 : Conclusions and recommendations I summarises the key
research findings and preferred option.

The final report contains various appendices including a list of interviews completed
and regional workshop  participants, survey data and legal fiches.

Impact Assessment Guidelines

The Commi ssionbs approach t o i mpact assessments

entitled Ol mpact As s e s atmad issued on theJaniuarye 2009t h.
Although these guidelines are intended primarily for Commission staff and for the
report the Commission itself submits to the Impact Assessment Board, it was

agreed that the structure set out in the guidelines should be used for this report.

The introduction and Part 1 of t he glstepg@l i nes

impact a s s e s s m@hesebsteps are summarised in the table below which also
indicates how this report relates to the Impact Assessment structure :

entre 1for 9
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Table 1.4. : Structure of an impact assessment

Identifying the problem Report

1 Describe the nature and extent of the problem Section 2.1
Identify the key players/affected populations. Section 2.5
Establish the drivers and underlying causes. Section 2.5

- — - > -
Is the p.roblem in the Union's remit to act? Does it pass the Section 2.7.2
necessity and value added test?
Develop a clear baseline scenario, including, where necessary, .
e . . Section 4.3

sensitivity analysis and risk assessment.

2 Define the objectives
Set objectives that correspond to the problem and its causes. Section 4.1
Estal_)l_lsh obJec_:tlves at a number of levels, going from general to Section 4.1
specific/operational.
Ensure that the objectives are coherent with existing EU policies
and strategies, such as the Lisbon and Sustainable Development Section 4.2

Strategies, respect for Fundamental Rights as well as the
Commission's main priorities and proposals.

3 Develop main policy options
Identify policy options, where appropriate distinguishing between
options for content and options for delivery mechanisms

Section 4.3 to

Section 4.6
(regulatory/non  -regulatory approaches).
Check the proportionality principle. Section 4. 7.4
Begin to narrow the range through screening for technical and
other constraints, and measuring against criteria of effectiveness, Section 4.7
efficiency and coherence.
Draw -up a list of potentially valid options for further analysis. Section 4.8
4 Analyse the impacts of the options
Identify (direct and indirect) economic, social and environmental Sections 4.4.6;
impacts and how they occur (causality). 454 and4.7 .2
Identify who is affected (including those outside the EU) and in Section 4.7
what way.
Assess the impacts against the baseline in qualitative, .
o - . Section 4.7
guantitative and monetary terms. If not possible ,_explain why.
Identify and assess administrative burden/simplification benefits .
. . Section 4.7
(or provide a justification if this is not done).
Consider the risks and uncertainties in the policy choices, .
. - L . Section 4.8
including obstacles to transposition/compliance.
5 Compare the options
Weigh -up the positive and negative impacts for each option on Sections 4.4;
the basis of criteria clearly linked to the objectives. 4.5 and 4.6
Where feasible, display aggregated and disaggregated results. Section 4.6
Present comparisons between options by categories of impacts or Section 4.7
affected stakeholder.
Identify, where possible and appropriate, a preferred option. Section 4.8
6 Outline policy monitoring and evaluation
Ident_lfy core progress indicators for the key objectives of the Section 4.9
possible intervention.
Provide a broad outline of possible monitoring and evaluation Section 4.9

arrangements.
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Problem Definition 2

In this section we provide an assessment of the illicit firearms trafficking
problem, the drivers of the problem and existing measures to tackle the
problem. This problem definition provides is supported by the comparative
legal assessment in Section 3.

2.1 Overview

This provides a first draft of the problem definition. This section is structured as
follows:

1 Section 2.1: Nature and scale of illicit firearms trafficking T examines
the scale and nature of illicit firearms trafficking in the EU;

i Section 2 .2 lllicit firearms trafficking and its effects - summarises the
social, economic and other consequences of illicit firearms trafficking;

1 Section 2.3: Drivers of illicit firearms trafficking T identifies and
assesses the drivers of illicit arms trafficking ;

1 Section 2.4: Existing policies and institutional frameworks T
summarises the organisations at the international, EU and national level
involved in  combatting illicit firearms trafficking, and assesses their

effectiveness in tackling the problem.

After examining the nature and scale of the problem, Section 2.1 looks more closely

at the cross -border dimension of illicit firearms trafficking both in terms of
the inflow of weapons  from external sources as well as the export of arms to non -
EU countries and regions.

An important aspect of the problem definition is the analysis of the wider
economic and social consequences of the problem. In many regions, illicit
firearms trafficking is an important source of firearms that are misused in the range

of cri mes of violence and intimidation (violent theft, gangs, social violence,
protection rackets, and so on) that contribute to the economic and social
impoverishment and marginalisation of areas and communities. Numerous studies

have established that such crim inal gun violence disproportionately contributes to
rates of deaths and serious injury with major direct and indirect economic costs;

and to insecurity that reinforces poverty and limits local and inward investment.

The extent to which illicit firearms tr afficking is a primary source of such misused
firearms compared to domestic sales or losses/thefts from authorised holdings
depends on the context; its relative importance is generally greater in countries

with relatively stringent domestic gun controls or in countries whose neighbours are
unable (for a range of reasons) to exercise adequate gun control.

As noted above |, illicit firearms trafficking is linked to other transnational criminal
activities, such as drug smuggling and illicit distribution; traffi cking in other

" See for instance: Kapusta N, Etzersd orfer E, Krall C, Sonneck G. Firearm legislation reform in the

European Union: Impact on firearm availability, firearm suicide and homicide rates in Austria. British
Journal of Psychiatry 2007;191:253 1 7; and Hawton K, Fagg J, Simkin S, Harris L, Malmberg A . Methods
used for suicide by farmers in England and Wales. The contribution of availability and its relevance to

prevention. British Journal of Psychiatry 1998;173:320 i 4; Haw C, Sutton L, Simkin S, Gunnell D, Kapur

N, Nowers M, Hawton K. Suicide by gunsho tin the United Kingdom: a review of the literature. Medicine,
Science and the Law 2004;44:295 i 310; O. Greene and N, Marsh (eds). Small Arms, Crime and Conflict:

global governance and the threat of armed violence. Routledge, London, 2012.
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Section

Problem Definition

controlled goods and in humans; and also to terrorism.  These links are complex but
real (see for example, discussions in Small Arms Survey Yearbook) 8. and thus imply
that illicit firearms traff icking is a contributing factor for the wider economic and

social consequences of such transnational criminal networks. Access to, and use of,
firearms is an intrinsic part of the operations and personnel of transnational criminal
organisations, for purposes of intimidation and self -pro tection from competitors or
law - enforcement agencies i and trafficking of illicit firearms is thus organic to many
smuggling operations. Suppliers of illicit firearms to national and local gangs that

are part of the transnational criminal network tend to m ake smart opportunistic use
of trafficking networks established for other purposes (narcotics, alcohol, tobacco);

thus reinforcing the overall problems arising from transnational crime. Money

2

laundering processes and financial crimes sometimes appear to be relatively Owhi
collardéd and distant from direct gun trafficking,
linked to the processes above and thus legitimately can also be recognised as part

of the probl em definition of this study. The added value of any E U intervention lies

in the difference it makes to the baseline situation and trends.

Section 2.3 identifies the main factors promoting illicit firearms trafficking

which lie in the motivation of criminal or terrorist groups that procure and use

firearms i llegally in the pursuit of their goals, those who are involved in the actual

trafficking of firearms either for profit or some other reason, and those who provide

a source of illicit firearms (either int entionally or unintentionally). In addition to the

fact ors that can be considered to be the O6driversaé
isal so a set of 6enabling factorsod, natianalplegalt i cul ar
frameworks and in their enforcement in cross -border situations. (Legal frameworks

at the international, EU and Member State levels are examined and compared in

Section 3 of the report) . Last but not least, Section 2.4 reviews the current policy

and institutional framework for combatting illicit arms trafficking both at

the international and EU | evel. Because of the studyds foc
current frameworks in place at a national level for combatting llicit firearms

trafficking, this aspect is examined separately in Section 3 of the report. The

assessment of existing polic  ies and institutional frameworks, and more particularly,
identifying the strengths and weaknesses, is important in defining the policy
options.

2.2 Nature and scale of illicit firearms trafficking

The starting point of the problem assessment is to examine the nature and scale of
the illicit firearms trafficking problem.

2.2.1 Nature of the illicit firearms trafficking problem

There are various ways in which illicit firearms trafficking occurs. The followin g

diagram provides  an overview:

8 The Small Arms  Survey 2012: Moving Targets, published by Small Arms Survey, Geneva. Retrieved
from http://www.smallarmssurvey.org/publications/by -typelyearbook/small  -arms -survey -2012.html
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Figure 1.1: Overview T Types of lllicit firearms trafficking
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The Small Arms Survey 2013 estimates that there are some 875 million
small arms and light weapons in circulation worldwide. Between 530,000 and

580,000 are produced annually, either under licence or as unlicensed copies, by an
estimated 1,249 companies in more than 90 countries. According to the same

source, the international small arms trade is worth an estimated US$8.5 billi on with
a further US$2 billion spent on illicit weapons. The largest exporters of licit weapons

are Russia, the United States, China, Brazil, Italy, Germany, France, Belgium and

the United Kingdom. °

According to our discussions with firearms experts and ot hers including national
authorities, t here are essentially  six ways in which firearms can enter the illicit
market

| Legally held firearms being stolen or otherwise diverted to illegal uses or
users ;

1 Legally held firearms becoming illegal;

9 Small Arms Survey 2012 (page 247). The Small Arms Survey has recently concluded a four -year study

on the authorized trade in firearms and has now started a follow -up project focusing on illicit firearms

trafficking. This focuses on particular regions, starting with conflict zones in Africa and the Near East.

Another estimate of the value of the illicit firearms trade is provided by Geopolitical Monitor estimates the

illicit market to be worth around US$ 1 billion (http://www.geopo liticalmonitor.com/the  -illicit -trade -of-
small -arms -4273/)

Centre for 13
Strategy & Evaluation

Services

2



Study to Support an Impact Assessment on Options for Combatting lllicit Firearms Section
Trafficking in the EU

Problem Definition 2

1 Modification  of legally h eld firearms (including deactivated or  collection
weapons);

Direct import of illegal firearms ;

Diversion of legally transferred or imported firearms to unauthorized users or

uses;
1 Manufacture of illicit firearms.

There are no precise guantified estimates of how important these different

source s are in relation to each other - this depends greatly on specific
contexts.  However, according to the same sources quoted above, t he black market
for small arms and light weapons is mostly sustai ned by division (theft, loss, leaks ,

etc.) from stockpiles of legally held unused weapons or by diversion of authorised
international firearms transfers to unauthorised uses or users

Taking the first of the above categor ies, stocks of legally -held firearms are
vulnerable to loss, theft or unauthorised misuse T whether these are privately held
licensed firearms or held by police, armed forces or other government agencies.

Some degree of vulnerability of dispersed authorised holdings is inevitable, an d
moreover national regulatory requirements for secure storage and regular stock

checks and reporting are not always stringent or actively enforced.

In relation to the second of the above categories, legally held firearms can be
rendere d illegal in a numbe r of ways.  The law can change making previously
legal firearms illegal (as was the case in Belgium following the 2006 legislative
change). Second, previously legal weapon can enter the illegal sphere if a
registration update is not performed or when a weap on is kept in a family. For
example, in some countries (e.g. France or Belgium), there are firearms dating from

the Second World War that have remained in families without either being
deactivated or registered. Although it is difficult to assess the size of this particular
illegal pool of weapons, it can be assumed that in the majority of cases, these

firearms are not primarily used for criminal purposes ( although it increases the risks

in the case of family tragedies and homicides). A link to organised crime can exist
when such weapons are stolen through burglaries, both domestic and from stocks of

weapons (new or to be decommissioned). In such cases, weapons that might have
previously been illegally held albeit not for the purpose of crime can enter the

criminal arena.

Another similar way in which illegal firearms can enter the criminal market is

through the modificat ion of legal firea rms. A common example of this situation is
the modification of gas pistols that can be purchased without a permit in Latvia and
transferred to another country (e.g. Estonia or Lithuania, or the UK) where they are
modified. A variation on this type of activ ity is the reactivation of deactivated
firearms. lllegal firearms can also be brought in through illegal importation (i.e.
trafficking) and can also be manufactured directly in the EU.

The United Nationsd definition odontanbadein ai1996i c i t tr
report describes this phenomenon as being #fAthat i

0 For the sake of clarity, the report uses the terminology and definitions used by the EU.
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ar ms, which is contrary to the | aws of THeE@Ates an
defines llicit firearms trafficking in the Directive 2008/51/EC amending Council

Directive 91/477/EEC on control of the acquisition and possession of weapons,
Article 1 (2b) as:

AThe acquisition, sal e, delivery, movement or t
or ammunition from or across the territory of one Member State to that of

another Member State if any one of the Member States concerned does not

authorise it in accordance with the terms of this Directive or if the assembled

firearms are not marked in acPordance with Artic

Definitional issues are significant and ar e examined further in Section 4 of the
report (this part of the report  include a table indicating which Member States cover
which provisions in legal terms and in practice ).

The end of the Cold War resulted in an increase in the number of local wars and ¢ ivil
conflicts throughout the world , fought primarily with small arms and light weapons.

Large quantities of small arms are in circulation today . Traditionally regions such as
Europe have been adversely affected by the spread of small arms. 3 The types of
illicit firearms circulating in the EU include those which are converted or reactivated,

lost or stolen, diverted from their lawful lifecycle, and illegally imported from third

countries. Although the influx of firearms into the EU is not on a vast scale, there is
a regular supply of small arms primarily from the Western Balkan region as well as

from Eastern Europe. ' More recently, North Africa is thought to have become a
significant source of illicit firearms according to several firearms exp erts we
consulted as part of the research .* The spread of crime and instability, especially to

the southern regions of Europe, could lead to further proliferation of light weapons

in the region and eventually into the EU. 6 According to several national aut horities
we interviewed, t he USA is also a source of illicit weapons (e.g. for the UK) .Y

2.1.2 Scale of the illicit firearms trafficking problem

Reliably g uantifying the problem of illicit firearms trafficking , and the

source and destination of weapons, is intrinsically very difficult. By its very

natur e, il licit firearmsdéd trafficking is oan ille
terrorists  which is not captured by official statistic s. The true scale of the problem is

therefore impossible to quantify . Nonetheless, there are several estimates of the

volume and value of illicit firearms trafficking but these tend to be at a global level

and do not provide a detailed insight to the problem as it affects the EU:

™ UN General Assembly. Report of the Disarmament Commission. Supplement No. 42 (A/51/42).
http://www.smallarmssurvey.org/fileadmin/docs/N -Instruments/1996  -UN-report -disarmament -
commission.pdf

2 http:/feur  -lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:179:0005:0011:EN:PDF

3 The Small Arms Survey 2012: Moving Targets, published by Small Ar ms Survey, Geneva. Retrieved
from http://www.smallarmssurvey.org/publications/by -typelyearbook/small __-arms -survey -2012.html

14 Kiss, Y. (2004). Small A rms and Light Weapons Production in Eastern, Central, and Southeast Europe.

In: Small Arms Survey (2004). Retrieved from: http://www.smallarmssurvey.org/fileadmin/docs/B -
Occasional -papers/SAS -OP13-SE-Europe -Production.pdf

® See also: On the Edge? Trafficki ng and Insecurity at the Tunisian i Libyan Border, by Moncef Kartas,
December 2013. Working Paper No. 17. Retrieved from: http://www.smallarmssurvey.org/wea pons -and -
markets/transfers/illicit -trafficking.html

6 http://www.saferworld.org.uk/resources/view -resource/76

™ Philip J. Cook, Wendy Cukier and Keith Krause (2009) The illicit firearms trade in North America
Criminology and Criminal Justice August 2009 v ol.9no. 3265 -286.
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Global estimates of illicit firearms trafficking

1 According to the UNODC the illegal firearms trade generates between
06125 million to U236 million per year (¢
10 to 20% of the total trade in legal firearms. 18

1 The United Nations 2011 Small Arms Survey estimates that the value of

the global trade in illicit arms may be worth more than a billion dollars. 19

1 The Small Arms Survey  estimates that there are over 875 million SALW
in the world but the real number may be considerably higher. Global
value of the illegal trad e in firearms has been estimated to between
$170 million and $320 million per year.

There is no comparable estimate specifically for Europe of the scale of illicit
firearms trafficking although the scale of the problem is likely to be less

than in most o ther regions of the world . Given the data limitations, a ny
approach to quantifying the problem of illicit firearms trafficking has to reply on

proxy indicators. Ideally, i n order to develop a broad estimate of the problem of
illicit firearms trafficking , the following approach  would be adopted

i Step 1 1 estimating the total number of licit firearms  circulating in the EU

by comparing and, where possible, reconciling the estimates provided by
international and EU institutions.

i Step 2 - estimating the total number of illicit firearms that are trafficked
based on data from various sources on registered/unregistered firearms and
official data provided by the Member States (e.g. on the number of illicit
firearms seized over a five year period). Another 6proxy6 indicator
number of criminal offences committed with an illicitly held firearm.

i Step 3 - assessing the extent to which illicit firearms originate from cross -
border trafficking

i Step 4 1 linking thisto the consequences of illicit firearms trafficking, i.e. the
extent to which illicit firearms cause or contribute to increased/decreased
levels of crime (homicides, coercion and intimidation of victims, etc).

Taking the first step, the website www.gunpolicy.org  provides data from academic

and governmental sources on the number of unregistered firearms in each Member
State. % Using this and other data, the European Commission estimates that there
are some 81 million licit and illicit civilian firearms in the EU . The most recent

8 UNODC (October 2011). Estimating illicit financial flows resulting from drug trafficking and other

transnational organized crimes. Research report. Retrieved from:
https://www.unodc.org/documents/data -and -analysis/Studies/lllicit_financial_flows 2011 web.pdf , p.
49

¥ ibid., p. 25.

2 Gun Policy Information Pa  rtners: Groupe de recherche et d'information sur la paix et la securite,

Aiming for Prevention, ArmsNetAfrica, Saferworld, the South Eastern Europe Clearinghouse for the

Control of Small Arms and Light Weapons in Belgrade, The Trauma Foundation, he Violenc e Prevention
Research Program at the University of California, and The Injury Research Center at the Medical College

of Wisconsin.
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data provided by  www.gunpolicy.org 21 notes the average amount of firearms per
100 people and the total amount of civilian firearms in the population. Nevertheless,

these numbers are only estimations and do not always coincide with the data held

by governmental agencies.

Turning to the second step outlined earlier , estimating the total number of illicit

firearms  that are trafficked can be based on data from various sources:

1 Records held by Member States on the number of registered/unregistered
firearms;

i Official estimates made by some Member States on the number of illicit
firearms seized over a given period,;

i Otherindicators -anot her 6éproxy6é indicator is the numl
committed with an illicitly held firearm.

The first method tends to overestimate the scale of illicit firearms

trafficking while the second underestimates it. Moreover, in both cases much

of the data that is publicly available is regarded as inaccurate. At the two meetings

of firearms experts from EU Member States convened by DG Home durin g the

course of this study, many participants commented that the data for the number of
registered firearms and seizures quoted in this report did not correspond with their

own records. The reason for this is that in general it is difficult to find concrete
statistics in this highly sensi tive field. CSES relied mainly on publicly available
sources and numbers provided in interviews or expert e stimations. Despite requests
to national government contact points/experts, we were not provided with a
sufficiently comprehensive and authoritative set of official national government
estimates of EU Member States to be able to use these to generate a further
aggregate estimate. It can be assumed that the methodol ogy used by Member
States is different  to the one used by other organisations/experts. Another factor
explaining the divergence between the numbers can be a reference to different time

scales.

Estimate based on unregistered firearms

The first approac h to estimating the scale of illicit firearms trafficking involves

taking the estimate for the total number of firearms and deducting the number of
registered firearms from this figure, leaving (in theory) the unregistered  weapons,
including the illicit element.

According to GunPolicy data, there are around 67 million unregistered

firearms in the EU or 79% of the estimated total of 81 million  in circulation
This provides a very broad indication of the quantity of illicitly held  firearms. The
79% estimate is, however, likely to be unreliable, and most experts believe that it is

very much an over -estimate. The high unreliability is due to the great uncertainties
in each of the above global estimates that are being compared.

The national data o n numbers of legally registered firearms holders used by
GunPolicy appears to be very incomplete in several countries, perhaps because of

the decentralised nature of record -keeping (see the Denmark example below).
Similarly, the number of firearms actually held by individual licensed firearms is

2 Gunpolicy.org is an organization funded by Swiss Federal Department of Foreign Affairs, Bern and
Joseph Rowntree Charitable Trust, York.
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probably often under -recorded in official records, and although some such weapons
should thereby be classed as illicit, historic legal ambiguities can mean that many

such weapons may be regarded as potentially legal , even if inadequately controlled.
Linked with the above factors, records of firearms destruction or disposal are often

very limited, implying that many of the firearms within the 79% figure may no
longer exist or be available. Finally, the strong sceptici sm about the scale of this
estimate com es from national police and law enforcement officials 1 although these
tend to regard the quantity of illicit firearms as a matter of high concern, they

generally do not believe the extraordinary scale that is indicat ed by the above rough
estimate.

GunPolicy also provides an estimate for eight EU Member States of the
number of illicit firearms and this suggests that there are some 19 million

illicit firearms (23% of the total). In relation to both these estimates, t
significant limitations to the data provided on the gunpolicy.org website. In
particular, law enforcement practitioners have expressed doubt about the accuracy
of the data on the number of firearms holders (e .g. in Denmark there are known to
be over 200,000 registered hunters and shooters according to official sources while

the number of licenced firearms holders is only 21,000 according to gunpolicy.org).
Relevant Gunpolicy data is provided in Appendix C.

here are

Estimate based on firearms seizures

An alternative approach to estimating the number of illicitly trafficked
firearms is to use the total number of illicit firearms seizure by Law

Enforcement Authorities in the Member States as an indicator. In most
Member States, a high proportion of the firearms seized by the authorities originate
from cross -border trafficking and therefore this approach could provide a useful
indicator of the lower -bound estimate of the number of illicitly trafficked firearms in
the EU. The table below shows the data provided by national authorities to CSES on
the number of firearms seized in Member States over the last five years
Table 2. 2: Number of Firearms Seized (7 Member States)
Member State No. of firearms Total number of Percentage  of all
seized in last 5 registered and firearms
years unregistered
firearms
Denmark 7,049 650,000 2%
Estonia 95 123,000 1%
France 3,910 1,9000,000 0%
Greece 8,946 2,500,000 0%
Lithuania 691 135,000 1%
Portugal 31,670 2,400,000 1%
UK 3,348 4,060,000 0%
Total/average 7,958 4,124,000 1%
Source: based on data provided to CSES by national authorities that completed a

country fiche.

The above estimate of 7,958 seizures need s to be scaled up to provide a n EU-level
estimate. In order to do this we have first calculated the number of illicit seizures as
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a proportion of registered and unregistered firearms in each of the seven Member

State for which data is available. We then calculated the average percentage of illicit
seizures as a proportion of total firearms for the seven Member States which
amounted to around 1%. Using this approach
estimate of 81 million licit and illicit firearms circulating in the EU, gives an estimate

of 81,000 illicitly trafficked firearms in the EU. Scaling up in this way is fraught with
imperfections from a methodological point of view but nevertheless provides a very

approximate estimate.

There are also major limitations with this approach of a more substantive
nature  because not all illicitly trafficked firearms are seized by the
authorities and some illicit firearms remain unaccounted for. For example, in
2005 a consignment of 2,000 PPS submachine guns w as trafficked into Estonia from

a ne ighbouring country of which approximately 500 were confiscated by the internal
security service as a result of various operations and investigations. Moreover, as

noted above, holders  (and family members) of unregistered firearms often destroy

or otherwise dispose of them without notifying the relevant authoritie s, to avoid risk
of prosecution or penalties. In addition, in at least some countries and localities,

firearms that are not identified as having been used in crime which are nevertheless
confiscated or destroyed by local law enforcement in the course of enquiries, are
probably often disposed of in a low - profile way without notifying central data -bases:
evidence for this is anecdotal, but significant, particularly in relation to countries

where certai n categories of firearm are widely and relatively permissively legally -
held.

Overall, whilst the first method (deducting the number of registered

firearms from the total in circulation) is likely to over - estimate the quantity

of illicity  -trafficked firea rms, the second method based on seizures is most
likely to under - estimate the figure. Together, they provide a range of estimates,

with the actual quantities almost certainly within this range. In addition to data
limitations, an other complication is the way in which Member States investigate and
report on llicit firearms trafficking. For example, some Member States have

different legal definitions and /or information fragmented and held by different law
enforcement authorities  , thereby making it more diff icult to obtain a comprehensive
overview .%

A reasonable overall  conclusion is that whilst it is possible to pro vide a
range of estimates, this range is very wide, underlining the fact that no
accurate quantification of the problem is feasible on the basis of existing
available data . A potentially useful approach to clarify likely quantities

wit hin t his range i s t o aggregate Obest e
authorities from each EU Member State . However, as noted above , we
attempted to pur sue this approach but limited responses from the national

authorities meant that we were unable to do so.

22 For example, i n Estonia, investigations concerning the handling of illicit firearms at the national level
are carrie d out by the Police and Border Guard Board, whereas the Internal Security Service (with the co

operation of police and foreign partners) is responsible for investigating cross -border trafficking of
firearms and ammunition. Whereas In the UK, frontier custo ms regi mes (e.g. HMRC,
Policing Command, and the UK Border Force) are concerned primarily with the Trafficking and Brokering

Licensing Controls # applied to UK nationals, while the police, UKBF and NCA are responsible for

combating cross -border criminal importation of firearms.

entre 1for 19
g CSt;atfegy & Evaluation

Services

2

and

sti mat

NCAOs



Study to Support an Impact Assessment on Options for Combatting lllicit Firearms Section
Trafficking in the EU

Problem Definition 2
Bearing in mind the difficulties with the two approaches outlined above, i n
many respects, a better approach to clarifying  the scale of the problem is
to highlight the number of civilian firearms -related deaths since most , if
not all , of these will occur as a result of the possession of illicit weapons
(particularly in EU Member States with relatively stringent regulatory con trols on
authorised personal possession of firearms) . In Section 2. 3 we examine the ext ent

of firearms -related deaths.
Availability of statistics on firearms

Over the last decade, most EU Member S tates have made concert ed efforts to
promote more comprehensive and systematic reporting in this area , but awareness
and quality -assurance systems remains avork in progress 6 #

A significant limitation to collecting and analysing reliable data on the

number of illicit firearms seizures is the absence in all EU28 Member States
of central databases for reporting information on recovered firearms and

ballistic material. Although we do not have exact numbers due to the lack of
responses of some Member States , our consultations suggest that centralized
databa ses only exist in a minority of EU Member States. It is important to note that
concerted regional and international action to promote development of effective

central national databases only gained real momentum over the last 15 years, with
historical lega cies of inadequately reliable overall data. In 2012, the United Nations
Working Group on Firearms concluded that the improvement of the tracing ability of

many countries requires sustainable investment in capacity development and
technical assistance. %

It is important in this context to emphasise that the formal establishment of a

centrally -accessible database for such information is necessary but not sufficient for

each country. % It is also important to ensure that appropriate information is

systematicall y and accurately entered into the database in a timely way. This also
remains a challenge. Obt aining a clear overall picture of
in this respect is difficult ~ ?® but some countries are more advanced than others.

2 These efforts are mostly based on data gathering and the establishment or improvement of databases.
2 CTOC/ICOP/WG.6/20 12/3: United Nations Conference of the Parties to the United Nations Convention

against Transnational Organized Crime. Working Group on Firearms. Vienna, 21 -22 May 2012. Often
State parties do not maintain central registries and the exchange of information among national, sub -
regional and regional databases, when available, is a time -consuming process that does not allow for

effective combating of illicit trafficking in firearms

% Note that our reference to t haccessib matiohah d cata-bafs e 6 6 e rdtoreas! | nyo't
necessarily imply that the actual data -bases have to be centralised in a single national data -base. It is

possible for example that a decentralised network of data -bases could be adequate provided that they

were properly co -ordinated in a consistent and actively managed national network that can be readily

accessed by appropriately authorised personnel. In practice, this does however, probably imply a

relatively centralised national facility.

% |t is difficult since databases are sometim es not publicly available nor is their existence declared in any

way. This is due to the sensitive nature of the data collected.
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Statistics  available on firearms in the UK

The UK Home Office provides data on recorded offences involving the use of

firearms in its supplementary volume to the annual statistical bulletin. 27" A number
of different types of firearms are covered in the bulletin includ ing:
- Firearms that use a controlled explosion to fire a projectile. This category

includes handguns, shotguns and rifles. These types of weapon are often used in
the more serious offences, and tend to account for most of the fatalities and serious
injuri es from such offences.

- Imitation firearms. This category includes replica weapons, as well as low
powered weapons which fire small plastic pellets, such as BB guns and soft air
weapons. While injuries can occur from offences involving these weapons, they are

less common and tend to be less serious. In the UK these two categories combined
are referred to as non  -air weapons in the bulletin.

- Air weapons. The majority of offences involving air weapons relate to criminal
damage. While air weapons can cause injury (and sometimes fatalities), by their
nature they are less likely to do so than firearms that use a controlled explosion.

According to the data, in 2010/11 the most commonly used firearm was an air
weapon, with 4,203 offences or 37% of the total recorded offences involving a
firearm (Table 2. 2). This proportion has fallen steadily since its peak in 2002/03
(13,822 offences, or 55% of all recorded offences involving a firearm). There were
3,105 handgun offences in 2010/11, 28 per cent of the total (or 44% of the total if
excluding air weapons). The number of offences involving a shotgun has remained
fairly steady over recent years, in contrast to falls seen in other firearm types.

The bulletin also provides a detailed breakdown of the number of recorded offences

by type of weapon used in 2010/20 11 (i.e. Deactivated firearm (6), Reactivated

(13) Blank firer (10), Unconverted starting gun (5), Converted Imitation (11),

Converted air pistol (9), other reactivated weapon (2). The data also shows that the

number of firearms recorded by the police as b eing stolen has fluctuated between
2,000 and 3,000 in the past ten years. During 2010/11, 2,534 firearms were stolen.

This is a decrease of four per cent compared with the 2,627 firearms stolen in

2009/10. The fall is mainly due to a reduction in stolen ai r weapons and shotguns.
In 2010/11, 63% of firearms were stolen from residential premises. 2 Air weapons
accounted for around a half (46%) of the thefts.

Measures being taken in Western Balkans to improve information on
firearms
The poor quality of data on the quantity of illicit firearms applies to the Western
Balkans , which is an important source of such weapons and there are several
initiatives to address this shortcoming.
For example, in one of the regional workshops we held a s part of the research for
this study, we were told that the authorities in Croatia were undertaking a project

funded by the UNDP to investigate how many illicit weapons there are in the

2 Homicides, Firearm Offences and Intimate Violence 2010/11: Supplementary Volume 2 to Crime in
England and Wales 2010/11 Kevi n Smith (Ed.), Sarah Osborne, vy Lau and Andrew Britton
%8 Such estimate for other MS could not be found
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country (the project is due to end in 2014). As a result of the inves tigations, two
factories that had been manufacturing illegal firearms have been closed down and

some 2 -3,000 illegal weapons are now being destroyed p.a. There are also projects
of a similar nature supported by other agencies (e.g. Europol). 29

In Bosnia , some 5,000 illicit firearms were seized during the first 9 months of 2013

alone. Here too, several factories producing illicit weapons have been identified and

closed down. UNDP support has been used to help investigate the illicit firearms

trade. Measur e s t hat have been i mpl emebhaekd i aschence
encourage those holding firearms to hand them into the authorities. Consideration is

being given to extending this scheme to Albania, Kosovo and Serbia but at present

there is insufficient fundin g to do so. A similar scheme worked well in Croatia.

2.3 Cross border dimension of the problem

Just as it is not possible on the basis of existing data to precisely estimate the
quantity and value of iliicit firearms trafficking in the EU , so this also applies to map
the geographical flows with any degree of precision. In our key stakeholder survey
we asked for an opinion on how significant  cross - border illicit firearms trafficking is
compared to trafficking activites within the same countries (e.g. theft of legally held
weapons) . Although the survey results need t 0 be treated with caution because of
the low response rate to this question, a high proportion of those with a view of this
issue see the cross -border dimension as being very significant and accounting for
most trafficking activit ~ ies. This overall assessment was shared and endorsed by the
members of the Group of Experts on Firearms, which includes responsible national
officials from the great majority of EU member states.

Acco rding to expert opinion and feedback from key stakeholders in Member

States, the great majority of illicit firearms circulating in the EU originate

from cross -border trafficking activities. This is not the only source: some ill icit
firearms are obtained through the theft of weapons that are originally held legally
(e.g. in the UK, sawn -off shotguns ) or that are stolen from other legal sources ( for
example, inthe Liege 2011 mass shootings a FN rifle  was used that had been  stolen
from the Belgian armaments manufacturer Fab rique Nationale de Herstal).
However, according to the experts we consulted it is firearms that originate from
outside the EU that account for the majority of illict weapons in Memb er States. As
note d earlier, Eastern Europe, the former co nflict zones in the Western Balkans, and

weapons that originate from countries in North Africa where there has been civil war
or unrest, are all significant sources of illicit weapons that are smuggled into Europe
and then across borders from one country t o another.

The distinction between these different forms of illicit firearms trafficking

is not clear -cut . For example, illicit firearms can be brought into an EU Member
State from a neighbouring country but the ultimate source may not be known and

could be a third country outside the EU. Sim ilarly , in the 2011 Liege mass
shootings, the FN rifle that has been manufactured in Belgium had Israeli markings
because it was take n there to be modified before being brought back to Belgium).

The blurred distinction between the differ ent types of trafficking, and the fact that

% Europol is participating in EMPACT which is an ad hoc management environment. It is a structured
multidisciplinary co  -operation platform of the relev ant Member States, EU Institutions and Agencies, as

well as third countries and organisations (public and private) to address prioritised threats of serious

international and organised crime. Also initiatives against illicit arms trafficking with a focus o n the
Balkans is organised under EMPACT.
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the activity is illegal, means that it is very di fficult to quantify the relative

importance of different sources of illicit firearms. There is also a signifi

market (i.e. illicit po  ssession of firearms by unregistered gun enthusiasts which

creates a risk a diversion but often not cr i mi nal use) and the o6bl ac

trafficking of firearms as an illicit commodity and criminal use). According to the
Organisation for Security Co  operation in Europe, almost 90% of illicit weapons are
legally produced but later diverted into the illegal market. % Section 2.5.3 examines
the sources of illicit firearms trafficking in further detail.

Some example from our research of the complications that have arisen in efforts to
tackle cross -border firerams trafficking are given below:

Examples of cross - border firearms trafficking and limitations of existing
legal frameworks

The German authorities sentenced a citizen to two years imprisonment for hav ing
800 hand grenades in his possession without a licence. Despite not being usable T
the hand grenades were from the First World War period - it is an offence in
Germany to possess such items. The Slovenian authorities were asked to
investigate the case b  ecause the German citizen had bought the hand grenades via

the internet from a dealer in Slovenia . There was, however, a limited ability to act
because no offence had been committed in Slovenia. The problem of different
standards of criminalization in this case arose because of differences between

Germany and Slovenia in the classification of old hand grenades.

In January 2011, three UK nationals were stopped by French police at the Calais
ferry port while travelling en route to the UK. On being searched two handguns and

46 rounds of ammunition were discovered in the car. In the interview, one occupant

claimed to have been sent from the UK by an unidentified male to Ams terdam to
collect a package, which unbeknownst to him contained the firearms. Two of these

males were convicted in France of attempting to smuggle firearms to the UK, and

given non -custodial sentences by a French Magistrate. The case against the third

indi vidual was not proceeded with. Within 12 months of their return to the UK all

three had been arrested for other firearms offences (one being convicted of firearms
possession, the other two are on remand and await trial in relation to firearms

supply and/or  possession). Had the individuals been encountered at Dover rather
than Cal ai s, they would have been |iable to a
They would have been given credit for any early plea, and sentences may have

been lenient (as in other examp les given in this response. Consequently, sentences
differ greatly between Member States. Streamlining French and UK legislation would
have mitigated this. Additionally, i t should be noted that French law has
subsequently changed.

On several occasions (200 6-2009), handguns have been imported to the UK
concealed in private multi  -occupancy passenger -vehicles or privately operated
parcel post vehicles from Lithuania . Even where large numbers of firearms have

been found in these vehicles, successful prosecution s have been problematic as it is
difficult to prove knowledge of the items and the intent to evade the importation

restriction. On one occasion, 10 converted Baikal pistols with silencers and 300

rounds of suitable ammunition were found behind the vehicle dashboard of a

% Organization for Security and ©peration in Europe (2003). Handbook of Best Practices on Small
Arms and Light WeaponRetrieved from: http://www.osce.org/fsc/13616?download=true
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Lithuanian -registered minibus at the Dover inbound tourist controls; the driver and
passengers were all found not guilty for offences charged under Section 5 of the

Firearms Act (1968). In a separate incident, 15 converted Baikal pistols wit h

silencers and one other handgun, together with several hundred rounds of suitable
ammunition, was found concealed in a Lithuanian registered car -transporting lorry;
no further action could be taken against the three occupants of the vehicle. On a

third o ccasion, charges were brought under Section 50 of CEMA (1979) after four
handguns were found concealed within paint tins carried in a Lithuanian -registered
minibus. However, no further action could be taken, as the prosecuting agencies
could not satisfy th e Points to Prove in relation to intent and knowledge.

As revealed in the country fiche, t here is an increasing trend of deactivated firearms
being reactivated and gas pistols being  modified to become firearms in Latvia and
trafficked abroad. This problem is difficult to control, as the EU Firearms Directive
does not define procedures for deactivating firearms. Prior to 2011 there was no
requirement for firearms dealers to register sales of gas pistols with national

autho rities. According the authorities, gas alarm firearms accounted for 56% of the

total seizures in  Lithuania  in 2010. Following a successful operation carried out by

Law Enforcement Authorities in Latvia and Lithuania that prevented cross -border
trafficking of illegally converted gas pistols, Latvia introduced a new requirement to

register gas pistols. Since similar legal requirements for permits were introduced in

Lithuania, the number of sold gas alarm pistols has been reduced from 6 ,850 (in
2010)to 691 (i n 2012).
Nowadays it is still possible to buy gas (alarm) pistols in Latvia without a permit. In

Latvia gas (alarm) pistols (revolvers) could be acquired and possessed without a
permit by natural persons from the age of 18, by presenting their identity
documents to the dealers, who have the license to trade in arms. So there are many

cases, when criminals bought gas (alarm) pistols by providing forged or invalid
personal documents to the dealers. After that criminals brought gas (alarm)
firearms into Lithu ania, converted and used them for committing the crimes. Mostly
such gas (alarm) pistols as Zoraki 914, Zoraki 906, BlowCompact are brought into
Lithuania. **

Efforts to combat illicit firearms trafficking effectively requires cooperation between
authorities in different countries and this, in turn, requires a degree of similarity in

the approach to the problem. The research, in particular the discussions with
national authorities in the interviews, has highlighted examples where legal
differences have made cross  -border collaboration difficult 32

Sl Despite the introduction of the above measures law enforcement agencies have had difficulty in
collecting, registering and forwarding data (i.e. proof of age) on existing firearms to the Ministry of

Interior. A new database has been established to record the nationality of people purchasing gas firearms
in Latvia. From 2015 the law will lead to fines being given to people who fail to register their gas pistols
(Latvian law provides for gas and other firearms to be re -registered online). There is a need for more

staff and funding to implement the new requirements. A key problem is that the law on gas pistols varies
considerably across the EU. For example, Turkey is the main supplier of gas pistols with low

manufacturing standards, which allows them to be eas ily converted. The Baltic States are in favour of a
harmonised EU definition of how firearms can be deactivated as this would remove a significant barrier to
cross -border cooperation. Baltic Law Enforcement Authorities are also in favour of extending the t ypes of

firearms offences covered by national law. Training and familiarisation courses are a very helpful way for
national focal points and designated experts to network and exchanges contact information.

%2 In our online survey, legal differences (e.g. di fferences in legal definitions) were identified as key
barriers to cross -border police cooperation for 38% of respondents, lack of approximation of legislation
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2.4 Consequences of illicit firearms trafficking

An important aspect of the problem definition is the assessment of the economic,
social and other consequences of illicit firearms trafficking.

I 1icit firear msod trafficking i s l'inked t o ot |
hi ghlighted i n Europol 6d Crih®@ =8 Olergoasmi Threat
Assessments). Not only does it substantially contribute to firearms

availability that increases lethality and insecurity from a wide variety of

violent crimes, but also there can be particularly close and organic links
with organised criminal activites such as drug smuggling, money

laundering and human trafficking, as well as with financial crimes and

terrorism. Similarly, to the extent that illicit firearms trafficking supports activities

such as human trafficking and drugs smuggling, there are clearly social
consequences linked to the distress caused to vulnerable groups. These and other

effects, and the possible evolution of the problem (baseline scenario) are examined

in this section.

2.4.1 Serious and organised crime, te rrorism and illicit firearms

As noted earlier, in addition to the murders committed by individuals in the

context of disputes and general crime, illegally -held firearms are often
used by organised crime groups - to coerce, intimidate or punish their

victim s, and to pursue and sustain their criminal enterprises in rivalry with

other criminal groups and in possible opposition to public authorities . There

is an overlap between this and 6éindividual é cri mi
with access to firearms due to their membership of crime groups are often highly

undisciplined and violent in their personal behaviour. Although some organised

crime groups may exercise considerable discipline over lethal use of firearms by

their members, this is not at all the norm. However, it is also important to recognise

the importance of access to illicit firearms to enable organised criminal activities.

The illegal import and sale of these weapons itself provides lucrative

business for the EU6s estimated 3,600 organised

dealers that service them 3% Terrorists and extremists have used firearms to instil

fear and to kill: for example, seven people died i n the Toulouse and Montauban

attacks in 2012, and two in the 2011 Frankfurt airport incident. 3 Europol

hi ghlighted the role of Organised Crime Groups |
Organised Crime Threat Assessmentdé. The arslsessmen
on the availability of firearms to carry out their activities. The firearms illicitly

trafficked are usually intended for either personal use or to meet specific orders.

Most groups enter the firearms illicit trafficking business through other crimina

activity, which may offer contacts, knowledge of existing routes and infrastructure

related to the smuggling of weapons. ®

Even in the UK, which has particularly stringent restrictions on licit firearm
possession, firearms  were used in about one per cent of all incidents of the British

for 31% of respondents and limited resources for 47% of respondents. The equivalent percentages for
cross -border judicial cooperation were 25%, 19% and 43% respectively.

3 United Nations Office on Drugs and Crime (UNODC), 'Digest of Organized Crime Cases', 2012, p.101.

3 Europol, TE -SAT 2013 - EU Terrorism Situation and Trend Report. The weapons used were a Colt 45
pistol and an Uzi submachine gun (Toulouse/ Montauban) and a 9 mm FN P35 pistol (Frankfurt).

% Europol, Serious and Organised Crime Threat Assessment, 2013.
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Crime Survey on violent crime in 2010/11. ** Addi tionally, the OGOHospi
St at i ¥ showthabdin 2010/11 there were 159 admissions (on average 3 a week

with obvious social costs) to NHS hospitals for assault by a firearm in England, 24
per cent fewer than the same period the previous year (208 admissions).

Another important issue is that organised crime groups often remove markings (i.e.

serial numbers) on firearms, which makes i t difficult for law enforcement agencies

to track and trace the origin of different weapons. (Interestingly, according to
participants in one of the regional workshops, since Estonia introduced higher
sentences for possessio n of unmarked firearms, criminal organisations started
leaving the markings on illegal firearms.) However, deactivated firearms do not

have to have markings (only a certificate is issued to the person who deactivated

it). This means that if brought back into use, it can be more difficult to trace the
origins of such weapons. Another problem is that there is no EU database to store
and share information on deactivated firearms to show by who, where and when
deactivation was carried out.

2.4. 2 Firearms -related murders

Firearms have lawful and responsible civilian uses, and their manufacture,

sale and purchase are a part of ThRreafmb®idshe i nt er na
wrong hands, however, can have devastating consequences for citizens and

communities.

As noted earlier, there were some 1,200 firearms -related homicides in EU28
Member States in the last year for which statistics are available (see Table 2.2).

This indicates that over the past 10 years there have been over 10,000

victims of murder or manslaughter involving firearms in the EU28 Member
States. * The UNODCO © Gl obal St udy 40 (20H) indicatesdtetdfor the
latest year for which statistics are available:

bl An average of 22% of all homicides occurred in the EU28 Member States as
a result of the use of firearms with a range fro m 1.3% in Romania to 66% in
Italy;

bl The total number of firearms -related homicides in EU28 Member States was
1,223 with a range from 2 in Slovenia to 417 in Italy. T he average number

of homicides by firearm s per 100,000 population was 0.29 with a range from
0.02 in Romania to 0.71 in Italy.

* Homicides, Firearm Offences and Intimate Violence 2010/11. Kevin Smith (Ed.), Sarah Osborne, Ivy
Lau and Andrew Britton

3% The figures presented are the 2010/11 Hospital Episode Statistics available from
http://www.hesonline.nhs.uk/Ease/serviet/ContentServer?sitelD=1937&categorylD=211.

% Producers in the EU made almost 2 million civ ilian firearms in 2011, equivalent to an estimated 20% of

gl obal production, see 'The Global Regi me for Transnational C
Brief, July 2, 2012) and additional figures in Annex 2.

39 Period 2000 -2009. Source: UNODC Glob  al Study on Homicide 2011.This is a partial figure as for most
Member States statistics for the whole period are unavailable.

“Y“UNODCb6ds 606Gl obal Study on HoeGhiRetiiededfiom( 2011), pp. 39
http://www.unodc.org/documents/data -and
analysis/statistics/Homicide/Globa_study_on_homicide_2011_web.pdf
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1 In addition to the victims of murder or manslaughter involving firearms in
the EU28 Member States, every year there are also over 4,000 suicides by
firearm.

Taking ju st the absolute number of firearms -related homicides and irrespective of
possible comparability issues between the UNODC and Eurostat , the total of 1,223
for the latest year when data is available compares with around 30,000 people
deaths on t he (Hidsiad, 20119 ardls3 million predicted deaths from
cancer (European Society of Medical Oncology, 2013). Whilst the number of
firearms -related homicides is relatively small compared with these benchmarks, the

total is nevertheless significant with the so cial and economic consequences being
arguably greater (such as insurance, hospital costs...) thus even though
comparatively "small" these deaths and injuries (arguably more numerous than
homicides while bearing long  -term impacts) bear significant costs

There are no comprehensive statistics covering all EU28 Member States on

the number of firearms -related homicides that are specifically linked to

organised crime and terrorism (as opposed to those caused by for example

domestic disputes, accidents, or sulici des). However, a 2011 study carried out

for the UKO&s Home Office concl ud ew@rotishhamicidés% of al |
in England and Wales in the 2005 i 06 period had some link with organised crime.

Although not necessarily firearms -related, the study a rgued that victims of

organised crime homicides were more likely to be stabbed or shot than victims in
non-organised crime cases where other methods (such as beatings and
strangulation) were more common. The study estimated that three -quarters of
organised crime -related homicides involved the use of firearms compared to just

under 4% in the cases that were not linked to organised crime. 41 At an international
level, the UNODC estimates that organized crime, especially drug trafficking,
accounted for a quarter of deaths caused by firearms in the Americas compared

with only some 5% of homicides in Asia and Europe. 42

Not all firearms -related homicides are linked to criminal activities,

terrorism or domestic disputes. The gunmen responsible for mass shootings in
recent years, in the schools in Tuusula (2007), Kauhajoki (2008), and in Cumbria

(2010) and Alphen aan den Rijn (2011), were mentally unstable adults and yet

were licensed to possess a firearm. It is not clear from publicly -available
information whether th e perpetrators in these cases became ill after obtaining a
firearms license or whether they were already ill and the requirements of Directive

91/477 with regard to medical checks were not properly enforced . In some Member
States, for example Sweden, there is no need to pass medical check s before
licensing for a firearm . In Winnenden (2009) , an adolescent used a pistol which had
been insecurely stored in his parents' bedroom. In the attacks in Liége in 2011, the

gunman drew from a huge personal arsenal incl uding military weapons and
collectors' items which he had purchased and converted. These specific incidents

alone claimed the lives of 61 people, including 19 children.

“oSumma-rEpx pl oring the |links between homicide and organised cri

study published by the UK Home Office, June 2011 . The research was based on a total of 696 non
terrorist cases that were extracted from the Home Office Homicide Index in England and Wales for 2005 T
06 and follow up interviews with the police offers involved in the cases.

262011 Global StudylremdkdgmiCoindeext, Datad, UNODC, 2011.
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There is substantial evidence that, although firearms availability does not

generally a ffect the rates of violent arguments, disputes or crime, ready

availability of such firearms is a significant factor in determining the

lethality (or seriousness of injury) of such disputes or crime %% This is the

case whether the firearms are legally regis tered or illicitly held. In this context,

however, holders of illicitly trafficked firearms are more likely to be at least

irresponsible in relation to safe storage and legitimate use (thus raising risks of

6accidental d mi suse, and ytoypelinkedavith grimeaor wolemhor e | i kel
disputes. Thus, illicitly held and trafficked firearms contribute disproportionately to

such societal costs from death and injury

A recent study by the UK Home Ofrfeéelcat eqduband o $ti ®
firearms offences . The social and economic costs of firearms supply capture the
harms resulting from the use of firearms supplied by organised crime groups. This

was based on the estimated number of incidents where certain firearms were fired

or used as we apons (over 4,000 offences in 2012). While these offences themselves

were not necessarily organised, it was assumed that the firearms used to commit

them were supplied by organised crime networks. Therefore, the offences were

direct consequences of organis ed crime. Using Home Office costs of crime
estimates, these offences were attributed a value. The estimated social and
economic costs of illicit firearms was £160 million. This compared with £10.7bn as
being the estimated social and economic cost of drugs supply and £1.3bn for human
trafficking for sexual exploitation. The report argued that while th e £160m figure
was likely to be an overestimate of the direct costs of firearms -related offences, it
was likely to significantly underestimate the harms resulti ng from the organised
supply of illicit firearms. ** We are not aware of simil ar research having been
undertaken in other EU Member States.

2.4.3 Effects on societies outside Europe

Although not the primary focus of this study, illegal firearms trafficking of
weapons originating in EU has negative impacts on countries outside
Europe.

Outside Europe, illegally  -trafficked firearms 1 sometimes originating from within the
EU (e.g. weapon s from the Western Balkans being supplied to opposition groups in
Syria) - aggravate conflicts, destabilize societies and hinder development.
Insurgents, armed gangs, pirates, extremists and terrorists can all multiply their

force through the use of unlawf ully acquired firearms. At an international level, the
ready availability of firearms and ammunition has led to human suffering, political
repression, crime and terror among civilian populations. Irresponsible transfers of
conventional weapons can destabil ize security in a region. Investment is
discouraged and development disrupted in countries experiencing conflict and high
levels of violence.

4 Roth, J. (1994). Firearms and Violence. U.S. Department of Justice, Office of Justice Programs,

National Institute of Justice. See also: Libby, N.E. (2009) Predictors Of Firearm Use And Effects Of

Weaponry On Victi m Injury In Violent Crime: A Criminal Events Approach. Retrieved from:

http://purl.fcla.edu/fcla/etd/ CFE0002722

“6Understanding Organised Cri me: Estimating the Scale and the
Report 73, Hannah Mills, Sara Skodbo and Peter Blyth., published by the UK Home Office, October 2013.
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Interpol estimates that each year, firearms are used in more than 245,000

murders worldwide (excluding war -torn co untries). *® However, this is only a
small percentage of all crimes committed with firearms, which are widely used to

support other criminal acts. The UNODC has calculated that roughly 42% of
homicides committed worldwide in 2010 involved the use of firearms (there is no
distinction in this respect in the data between individuals and organised groups).
Furthermore, unlike other illicit commodities , firearms may be used and passed on
over decades often as long as the relevant ammunition is available (self -
manu facturing of ammunition excluded).

In 2000, UN Secretary -Gener al , Kof i Annan stated that it he
arms dwarfs that of all other weapons systems & and in most years greatly exceeds

the toll of the atomic bombs that devastated Hiroshima and Nagasaki. In terms of

the carnage they cause, smal/l ar ms, indeed, could
mass destruction. o 1T licit firearmsd traffickir
activities. When small firearms flow to the black market, they be come one of many

illegal commodities there, and may be the subject of illicit trafficking alongside other

controlled goods. This is particularly the case in regions close to areas of actual or

potential large -scale conflict. More generally, access to illic it firearms is integral to

the operations of most organised trafficking groups, for instrumental purposes of

coercion and defence and al so as a rceltaresIMini of t hei
6arms racesd al & betweea kival ongdniaed erime groups or between

these and law enforcement agencies i sometimes resulting in periods of high local

demand for military  -style firearms with impacts of traf ficking prices and activities.

The firearms can be exchanged for money, drugs, conflict diamonds, endangered

species, etc.

There are successful examples of cross -border cooperation between EU Member
States and third countries (e.g. the Baltic States and third countries such as the

United States and Russia) in combatting  firearms trafficking. Furthermor e,
information sharing takes place with Turkey and Romania based on similar legal
frameworks.

2.5 Main Playersand Drivers of illicit firearms trafficking

We now examine the main demand and supply -side drivers of illicit firearms
trafficking , i.e. the factors that explain why there is a problem. We also identify the
6enabl erso.
bl On the demand side , the main drivers are criminal or terrorist activities and

those involved who procure firearms illegally to use in the pursuit of their

goals.
| On th e supply side , the drivers include traffickers and other intermediaries

who are involved in the trafficking of firearms either for profit or some other

reason (e.g. the intermediaries may be part of the same criminal or terrorist

group as the end users. In some cases i t could be that the intermediaries are
unaware of their role. )

4 Speech to the CRIM Hearing 23 April 2013.
http://www.  europarl.europa.eu/document/activities/cont/201304/20130425ATT65090/20130425ATT650
90EN.pdf
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1 Also on the supply -side are the suppliers themselves, i.e. individuals and
organisations that provide a source of illicit firearms

unintentional sources are important, where au

In many

are stolen or lost and then enter the illicit market. However, intentional
sources are normally cr itically involved in the supply chain, either through
motivated by financial

corrupt neglect or direct engagement

consi derations.

There are a number of
administrative and judicial procedures, and the capacities
agencies in different EU Member States which means that the problem cannot be

effe ctively tackled.

probl em

2.5.1 Demand -side - End users of illicit firearms

6enabler
of law enforcement

cases,

thorized holdings of firearms

or other

s6 incl

In our key stakeholder survey, the main users of illicit firearms were identified
as being organised crime groups although many respondent s did not know.
Ideally, the analysis might be limited to law enforcement agencies that responded
to the survey but only four of them replied to this question (their responses
mirrored the findings below with two stating that organised crime groups were the
O0most i mportant & gr ou pirearms trafficking, andl one m eacH daseci t f
indicating that terrorists and non -organi sed criminal groups
i mport.ant o)
Table 2.5 : Who are the main groups involved in illicit firearms trafficking in
your country?
. Most important
Options
N° %
Terrorists 4 4.4
Organised criminal groups 15 16.7
Non -organised criminal groups 4 4.4
Don't know or no answer 67 74.4
Total 90 100.0
Source: CSES survey
The 2011, Europol Review showed that the possession of firearms by
Organised Crime Groups is rising in Europe. ¢ The willingness of OCG members
to misuse firearms , not only instrumentally to pursue their criminal enterprises , but

also in wider contexts of disputes has

themselves but also to both the general pu
There are regular instances where innocent civilians appear to be caught in the
me mber s, for
ALW such as assault

6crossfired bet ween

ri

posed a significant threat not only to
blic and law enforcement personnel.

v al gan

firearms, there is also an upward trend in the use of heavy S
rifles (e.g. AK -47s) and explosive devices. The increased use of heavy arms by
serious and organised crime networks in the EU was also

European Commission at a high level confer

6 Europol Review (2011). Retrieved from:

ence that took

g

mentioned

by the

place in November 2012.
One of the conclusions of the conference was that Member States should consider

https://www.europol.europa.eu/sites/default/files/publications/en_europolreview2011_0.pdf
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introducing legislative proposals based on Article 83 (1) TFEU to combat illicit arms
trafficking.

As shown earlier, t here are clear connections between organised crime and
illici t arms trafficking. The connections can be categorised in three overall forms:
i Carrying firearms as an intrinsic aspect of trafficking operations (including
closely linked organised criminal activities involved in the overall trafficking
process) ;
i Accessing firearms for use for violence, intimidation and self -defence by local

and national gangs that are the local or national elements of transnational
criminal networks;

i Transnational criminal networks that to some extent specialise in illicit
firear ms trafficking.

In most national or local contexts, these three types of links co -exist. The extent to
which the second factor above depends on illicit firearms trafficking obviously

depends on relative prices and reliability of other potential sources (d omestic illicit
production; loss or theft from licensed holders etc .) T the more stringent national
controls are on these other sources, the greater the relative importance of illicit
trafficking.

Organised criminal groups act in accordance with the commer cial rules of supply
and demand that govern profit -making, and areas in which SALW are restricted or
prohibited will be likely to be areas where there is conflict, thus presenting a prime

business opportunity for organised crime groups. Russian and ltalian criminal
organisations, for instance, were operating in the midst of the Yugoslav conflicts. 47
According to Europol, Organised Crime Groups often rely on the availability of
weapons to carry out their activities. However, the market for firearms in the EU

remains modest in size compared to other regions . Trafficking within the EU or for
EU-based end -users occurs mainly through relatively small scale transactions (each
individual transaction typically involving a few weapons); % and the weapons
trafficked are  intended for either personal use or to meet specific orders. The data
collected for the SOCTA 2013 do not indicate an increase in the trafficking of heavy

firearms.

According to Europol 6s recently published 6EU Ter
(TE-SAT 2013), an increased use of firearms has been observed across a

variety of terrorist and extremist groups. T h u s terrori$ts and violent

extremists have also been found in possession of a significant amount of firearms

and ammunition over the reporting period. The use of firearms by terrorists and

violent extremists has increased in recent years. This modus operandi appears to be

emerging across a range of id®¥ologies and is of ¢

47 Chrissie Hurst, Bernardo Marian i, lan Davis.  Organised crime, corruption and illicit arms trafficking in
an enlarged EU. 2001. Saferworld.

“8 Note however, that arms shipments transiting the EU to be illicitly diverted to external end users (for

examples in conflict i affected regions) m ay involve large numbers of weapons and substantial
ammunition stocks).
“ Eur o pEdITerrérism Situation and Trends Report (TE -SAT 2013), April 2013
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2.5.2 Supply -side - traffickers and other intermediaries

lllicit f irearms trafficking  within the EU takes place in a variety of different ways and

involves a range of different intermediaries .® For example, the methods can include

transfers by individuals, small groups or firms that oOdeliberately bre:
by transferring firearms to illicit recipientso
control authorities, customs and border guards either by smuggling, mislabelling the

shipment, concealing the firearms in a shipment of other goods. Arms transfer

diversions are defined as the transfer of controlled items authorized for export to

one end user, but delivered to an unauthorized end user or used by the authorized

end user in unauthorized ways. ®L Another type is  transfer  of fi rearms that are
deliberately facilitated by governments or state agents (including corrupt
national officials) , in a covert manner , to supply non -state actors. The main

sources of illicit firearms within the EU  are the reactivation of neutralised weapons;
burglaries and thefts; embezzlement of legal arms, legal arms sold in the illegal
market; firearms retired from service by army or police; and the conversion of gas
pistols.

Comprehensive statistics on how important these different sources are relative to

one another do not appear to be available and any attempt to provide an estimate

would probably have to be based on police statistics from particular areas where
detailed s eizures records are maintained. However, these will suffer not only from

all of the well-known problems of reliability of statistics on such issues , but also
because these proportions will be highly dynamics and context -dependent.
Moreover, the relative impo rtance of such sources is probably highly context
dependent. People and organisations will obtain illicit firearms from a variety of
potential sources according to relative price s and reliability. These not only vary
according to locality but also change ( for ex ample, due to changing priorities of law
enforcement agencies , new legislation, etc. The well -known story of the rise (and
recent fall) of sources fromre -activated or replic a firea rms inthe UK illustrates this

Examples of traffickers and other intermediaries

 Some Member States collect accurate data on the origin of illicit firearms.
Thus, a rough estimate provided to us in an interview with the national
authorities in  Finland was that 60 -70% of illicit firearms in the country
are the result of ¢ ross-border trafficking (the remainder is probably

sourced from diversion from legally -held arms licensed in Finland, for
example due to insecure holdings or diversion to unauthorized uses by
licensed individuals. Most of these are stolen firearms that have been

used in armed robberies and burglaries). Only 10% originate directly from

outside the EU (e.g. USA) and are often trafficked unknowingly by
holidaymakers with the remaining 50 -60% coming from other EU Member
States, albeit in some cases in the form of trans -shipments that could
originate from regions outside Europe.

w In Denmark , the main method of trafficking illicit firearms into the
country is via Heavy Goods Vehicles primarily from the Western Balkans.

® Greene O, 6Examining international responses Social Chahge,i ci t ar ms
vol 33, 2000, p 154.

1 Deadly Deception: Arms Transfer Diversion, by Matt Schroeder, Helen Close, and Chris Stevenson,
2008. In Small Arms Survey, Small Arms Survey 2008: Risk and Resilience.
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Although, monitoring illicit firearms trafficking is a relatively new area of
responsibility for Danish law enforcement authorities they suspect that
most of the firearms trafficked into Denmark are destined to be used by
organised criminal groups. Evidence provided by Danish law enforcement
officers also suggests that gun collectors are unknowingly involved in illicit
firearms trafficking (i.e. by importing unlicensed firearms for private
display).

I  According to law enforcement authorities in Estonia , there were several
cases of llicit arms tr  afficking in the middle of 1990s, when weapons were
smuggled to Estonia from Central and Eastern Europe. The number of
illicit firearms contained in illegal consignments often ranged from a few
hundred to 2000 firearms. Interestingly, the demand for illici t firearms is
mainly from organised crime groups outside of Estonia rather than the
internal black market.

Those engaged in illicit firearms trafficking have every incentive to involve

different entities in different countries in the process. The cross -border
element can add to the opacity of illicit firearms trafficking and can create
difficulties for Law Enforcement Authorities who need to coordinate their response

across different legal jurisdictions.

Research carried out by Saferworld found that although the influx of firearms into

the EU is not overwhelming, there is a steady supply of small arms primarily from
the Western Balkan s region, as well as from Eastern Europe, which could increase

with future EU enlargement and the extension of the Schengen system (no
guantification  of the importance of these different sources was provided). Small
arms and light weapons (SALW) have fed the local criminal underworld as well as

European terrorist groups, such as the Real IRA, thus contributing to the
undermining of West European public safety. ®2 According to the same study, the
two main users of SALW in the EU are terrorist organisations, especially those
struggling for secession from a state, and criminal groups involved in profitable
illegal activities, such as drug -trafficking, prostitution, smuggling of illegal
immigrants, and extortion.

Illicit firearm trafficking is almost exclusively a supplementary rather than

primary source of income for the OCGs involved in this crime area. Most
groups enter the weapons trafficking business through other criminal activity, which

may offer contacts, knowledge of existing routes and infrastructure related to the

smuggling of weapons. Motorcycle gangs are also involved in th e trafficking of
weapons and have , for example, opened chapters in the Western Balkans. OCGs

use existing criminal routes to traffic weapons. 3 With regard to illicit firearms
trafficking by terrorist organisations, although most of their attacks have been
conducted with explosives and handguns, despite the cessation of hostilities the se
organisations still  possess vast arsenals that might eventually end up in the hands

of criminals if not properly decommissioned. > The recent study by the UK Home

%2 The proliferation of illegal small arms and i ght weapons in and around the European Union: instability,
organised crime and terrorist groups, Dr Domitilla Sagramoso, Saferworld & Centre for Defence Studies,
April 2001, ppl 7 2.

%3 https://www.europol.europa.eu/sites/default/files/publications/socta2013 .pdf

 Dr Domitilla Sagramoso.The proliferation of illegal small arms and light weapons in and around the
European Union: Instability, organised crime and terrorist groups. 2001. Saferworld.

entre 1for 33
E CSt;aifegy & Evaluation

Services



Study to Support an Impact Assessment on Options for Combatting lllicit Firearms Section
Trafficking in the EU

Problem Definition 2

Office quoted earlier that gqguantaitfeidédd ftiheadmsp plfyf enc
equivalent to £160m argued that while the number of illicit firearms in use by

organised criminals was likely to be small. Intelligence from the National Ballistics

Intelligence  Service (NABIS) was quoted suggesting that the same firearms are

often passed between different criminal groups and used in different violent

incidents, indicating that the market for illicit firearms (within the UK at least)

involves suppliers loaning fi ~ rearms to a number of organised crime groups. »

2.5.3 Supply -side - suppliers of illicit firearms

The main sources of illegal weapons within the EU are the reactivation of
neutralised weapons , burglaries and thefts , embezzlement of legal arms
(e.g. thefts from shops selling firearms) , legal arms sold in the illegal
market , firearms retired from service by army or police , and the conversion
of gas pistols.

There is no reliable indication of the proportions coming from these

different sources a Ithough feedback from our consultations and the
workshops suggests that in most EU countries, the reactivation of
neutralised weapons is the largest single source of illicit firearms. Most illicit
firearms originate from cross -border trafficking,  often as noted above from outside

the EU. Since the early 1990s, the firearms illicitly trafficked have originated from
three main sources that have replaced each other:

bl First of all the former Soviet Union and Warsaw Pact bloc because a source
of illicit firearms  following the collapse of the iron curtain ;

1 Then, during the wars of Yugoslav succession, the Western Balkans became
an important source of illicit firearms ;

i More recently, North Africa has superseded the former, with a pool of
weapons available and fo llowing some of the main drug trafficking routes
into the EU °°.

According to Europol, the amount of heavy firearms and SALW in circulation in the

EU seems to satisfy much of the demand at present and suppliers in south -eastern
Europe and elsewhere have the capacity to meet any rise in demand in the
foreseeable future. °° The fact that , (according to law enforcement agencies
participating in the Western Balkans workshop we organised) , Kalashnikov or a
rocket launcher can be acquired for as little as EUR 300 to EUR 700 in some parts of

the EU indicates their ready availability to criminals and others.

Furthermore, advance s in technology increases the risk that sectors of

society that ha ve traditionally not been able to obtain illicit firearms could

gain access to them. For example, 3D printing can be used to manufacture
firearms and produce essential components to reactivate deactivated firearms . Last
year, what was thought to be the wor Id's first gun made with 3D printer technology

was successfully fired in the US. The gun was made on a 3D printer that cost

“6Understanding Organised Crime: Eo®tcimat iamgl tEce n®aalce Caorsd sbHhe

Report 73, Hannah Mills, Sara Skodbo and Peter Blyth., published by the UK Home Office, October 2013.

% Philip J. Cook, Wendy Cukier and Keith Krause (2009) The illicit firearms trade in North America
Criminology and Cri  minal Justice August 2009 vol. 9 no. 3 265 -286.

5" Europol Review (2011). Retrieved from: Philip J. Cook, Wendy Cukier and Keith Krause (2009) The

illicit firearms trade in North America Criminology and Criminal Justice August 2009 vol. 9 no. 3 265 -286.
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U$8,000 and was assembled from separate printed components made from ABS

plastic (only the firing pin was made from metal). %8 3D tech nology works by building

up layer upon layer of material - typically plastic - to build complex solid objects. At

present and the near future, this potential production technology poses an emerging

rather than major risk: ot her more Otraditional ¢
remain more important for the foreseeable future. Nevertheless, it remains a

serious concern thatt he printers become cheaper, implying that  instead of buying

goods from shops, consumers will instead be able to download designs and print out
the items at home.

Large amounts of powerful military -grade weapons have , since the mid -1990s,
reached the EU from the Western Balkans and former Soviet Bloc countries, %9 often
trafficked in small quantities and hidden in vehicles like long distance coaches to

avoid detection .°® Recent upheavals in North Africa and the Middle East carry a risk

that surplus and stolen military arms will reach European criminal markets along

simila r routes. Firearms, parts and components are also, to an increasing extent,

traded online and delivered through mail order, postal or express delivery

services. ®* There is no way of accurately quantifying this trend because it is largely

hidden from public  view.

Examples of Suppliers of illicit firearms 62

A considerable number of firearms and other military equipment were illegally
obtained from the Sovi et Ar my 6 s militar
Estonia . This mostly happened in the end of 1980s, when the collapse of the
communi st regi me started and the control
decreased. The occupying forces of Soviet Union definitively left Estonia on

31st August 1994. In that period some of the civilians residing in Estonia

(criminals as well as people with entrepreneurial character) managed to

illegally exchange money, alcohol, food and other goods which the foreign

troops valued for Kalashikov rifles, Makarov pistols and ammunition.

Naturally , we do not have the exact number of firearms and ammunition,
which were obtained using this scheme, but probably these numbers range

from a few hundred to a few thousand. These illegal firearms and ammunition

are not possessed by a small group of people, but are rather divided by

different people who eac  h own a small number of firearms.

%8 BBC News http://www.bbc.co.uk/news/science -environment -22421185

% COM(2013) 716 final. Precise estimates of the size of these stores are impossible, and those available

vary widely, partly because volumes are dynamic. In one recent study, defence stockpiles in Bosnia and

Herzegovina in 2011 were estimated at 76 000 piec es of small arms and light weapons and 100 000
metric tons of ammunition, and in Montenegro in 2011 at 28 000 weapons and 7000 metric tons of

ammunition; Pierre Gobinet, 'Significant Surpluses: Weapons and Ammunition Stockpiles in South -east
Europe', Small Arms Survey, The Regional Approach to Stockpile Reduction and the US Office of
Weapons Removal and Abatement, Dec 2011.

% European Firearms Expert group; Convertible Weapons in the Western Balkans, SEESAC, 2009. In UK

in 2010/11 63% of the 2534 stolen fir earms were stolen from residential premises; Homicides, Firearms
Offences and Intimate Violence 2010/11: Supplementary Volume 2 to Crime in England and Wales
2010/11, Kevin Smith et al, Home Office Statistical Bulletin 2012.

% For instance: www.gunbroker.com

%2 Information obtained through interviews.
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Illicit firearms trafficking can involve many transit countries (those that are passed
through in order to reach a destination), the wider implication is that to enhance the
probability of success, the policy options should provide a proactive approach to
dealing with the legal and law enforcement issues faced by Member States.

Figure 2.3 : Trafficking routes as reported to the European Firearms Expert
group

63

¥rom om USA
H{p of Firearms Routes

Carrsnad Blank Fser

= hntiqun Mvariveied Frosms
=% Firasiris Mol Epecihed) O b

- o Diabe Py
- Irfeligance Fmguirement R etumed i/ . b
ALCEsion Smes . R i ) o X ™
] o 1. N\t
= . s S
Foast of Wasid Lk
I, . 7
] ™ ] [ urkay |
= h
- Maribme anspor] oravands ﬁnm__h_/__-.rup
Lo Pl - 5 s il o] o Gz

"y

Turning to the type of firearms, conversion of air/gas pistols into a lethal weapon is

a common source of illicit firearms. Another common source of illicit firearms in the

EU originates from the reactivation of firearms (often though the purchase of parts
over the internet ) that have previously been d eactivated

In addition to these sources of illicit weapons, the research suggests that

many firearms in illegal circulation are the result of theft or diversion from

their lawful lifecycle (the extent to which this is the case cannot be
estimated) , of being illegally imported from third countri es and of the
conversion of other objects into firearms. Almost half a million firearms lost or
stolen in the EU remain unaccounted for, the overwhelming majority of which are

civilian firearms, according to the Schengen Information System % The research
shows that most of the firearms used in crime and seized in the UK with the

% COM(2013) 716 final. Based on input from Austria, Belgium, Bulgaria, Cyprus, Czech Republic,
Denmark, Ireland, Estonia, Germany, Greece, Hungary, Netherlands, Poland, Portugal, Slovakia,
Sloven ia, Spain, Sweden, UK.

® The second generation Schengen Information System is an EU computer system which enables
Member States authorities to share data (e.g. type and serial number) on firearms reported as lost,
stolen or misappropriated.
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exception of shotguns originate from outside of the UK. Of the firearms originating

from outside of the UK there is a 50/50 spli t between those originating in the
Member States and  other countries , such as the US, Turkey and Russia. These
proportions will vary for other EU Member States, according to the stringency and
enforcement of national firearms control regulations, geographical location and

other factors.

2.5.4 Relationship between laws and illicit firearms

The earlier analysis of firearms -related deaths (see Table 2.3) suggest that

although Member States with larger populations tend to have a larger total

number of gun deaths, by contrast, the rate of gun deaths is lower in

Member States with relatively tougher restrictions on the research on the
relationship between firearms availability and lethal violence.

Availability of firearms is not typically linked with overall levels of violent

disputes or crime in a society, but i t is significantly linked to the lethality of

such violence. In this context, availability concerns the availability of firearms to
people that might misuse them, and not so much to the overall numbers of firearms

held by citizens. This is the case in rela tion to attempted suicides and misuse of
arms in the context of family or social disputes: the rates of attempted suicide or
violent disputes are not correlated with gun availability, but the lethality of such
disputes is substantially correlated. In this context, the most systematic research
has been conducted in relation to USA, Canada, and Australia: the qualitative
literature is less well  -developed in relation to EU states, but what exists on the EU is
fully consistent with such wider findings. &

In th is context, it is to be expected that countries with relatively stringent and

strongly enforced restrictions on civilian possession of firearms will benefit from

lower death rates from violent disputes or crime. The key factor is ready availability

at the point of potential misuse. This factor is one of several that combine to
determine risks of lethal misuse of firearms. Cultural and societal norms not only

affect the stringency and character of legal restriction on firearms possession, but

also the risk f actors associated with patterns of access to firearms. Also cultural
factors (such as attitudes to gun ownership ) can play a significant role in
det ermining the rate of gun deaths

According to a Euro barometer survey, most European s are concerned about

the levels of crimes using firearms.  Respondents were evenly divided on the

guestion of the level of firearms -related crime in their country. Just under half

(49%) thought that there is a high level of firearms -related crime; of these, 12%
perceiveditto be O6very highd and 37% considered it t
virtually the same proportion (48%) thought that the level of firearms -related crime

in their country is 6l owd, with 9% estimating t
it is owao.irllty ils i mportant to note here that thi

% Not only lite rature but also research centres are more numerous in the US than the EU. For instance,

the Harvard Injury Control Research Center (conducting firearms research) or the Center for Gun Policy

and Research which belongs to the Johns Hopkins Bloomberg School of Public Health. See detailed
discussion in, for example, O. Greene and N. Marsh, Small Arms, Crime and Conflict, Routledge London,

2012; and P. Squires, Gun Crime on Global Contexts, Routledge, London, 2014.

% Flash Eurobarometer 383: Firearms in the European Union. http://ec.europa.eu/dgs/home

affairs/what -we-do/policies/organized -crime -and -human -trafficking/trafficking  -in-
firearms/docs/fl383_firearms_report_en.pdf
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of firearms -related crime. While they are a useful measure of public concern,
opinions are also likely to reflect differences in media coverage of such crimes.

The survey also foun d that most Europeans expect the EU to take action in close
collaboration with national governments. Almost two thirds (64%) thought that the

EU, working in cooperation with national authorities, is in the best position to
address the issue of firearms tra fficking while a quarter (26%) of people say that
national authorities should act on their own in tackling firearms trafficking. 67

2.6 lllicit arms trafficking in the context of the E uropean
arm ament s sector

To put illicit firearms trafficking into context, it is helpful to consider
Europebs armaments industry and t helnthe gmtdxt
of the European arms manufacturing industry, there is scope for legally
manufactured firearms to fall into the illicit market.

According to the st atistical classification of economic activities in the EU (Eurostat

NACE Rev 1.1), the armaments sector covers the production of arms and
ammunition, corresponding to NACE Group 29.6, which is part of the machinery and
equipment sector. The activities cove red are the production of : tanks and other
fighting vehicles;  artillery material and ballistic missiles; military small arms and
ammunition;  hunting, sporting or protective firearms and ammunition; explosive
devices such as bombs, mines and torpedoes. The data does not cover military
aircraft and warships, which are classified instead as transport equipment.

2

i rear:Hr

According to Eurostat, the EUO6s arms and ammuniti

(covering all categories of arms) generated EUR 4.7 billion of value added
and employed 97,300 persons (2.4 % of the total value added generated by
the E U 6 machinery and equipment manufacturing sector and 2.7 % of its

workforce in 2006).  There were 1,300 enterprises registered in the EU286s ar ms

and ammunition manufacturing sector in 2006, less than 1% of all the machinery

and equipment manufacturing enterprises in the EU28.% Gross tangible investment
by the EU -27's arms and ammunition manufacturing sector was valued at EUR 326
million in 2006, 1.9% of the machinery and equipment manufacturing total.

Note that these statistics aggregate value of an entire sector, of which firearms
manufacture is a relatively small part. Nevertheless, firearms (and associated
ammunition manufacture and sal e is economically significant in the EU. For
example, the Institut Européen des Armes d e Chasse et d e Sport (IEACS)
has estimated that the hunting and shooting sports market generates in

ex cess o fhilianloBeconomic activity annually and that this activity
supports more than 580 ,000 jobs.  Although this is probably a relatively high
estimate (IEACS has an interest), it is nevertheless indicative. Overall, t here are
more than 1 ,800 manufacturers, 200 distributors and 14 ,000 retailers in Europe
whose b usiness is totally or  significantly dependent on the hunting or recreational
shooting market.  °°

%7 Flash Eurobarometer 383: Firearms in the European Union.

%8 http://epp.eurostat.ec.euro pa.eu/statistics_explained/index.php/Arms_and_ammunition_production_st
atistics_ -_NACE_Rev._1.1#Database

® Speakersd Contributions: The Fight Against 11l licit
Explosives. The Role of the Industry in Controlling the Sales of Firearms and Countering Trafficking: More

entre 1for 38
g CSt;atfegy & Evaluation

Services

Traffic



Study to Support an Impact Assessment on Options for Combatting lllicit Firearms Section
Trafficking in the EU

Problem Definition 2
The arms and ammunition manufacturing sector overall generated more
value added in the UK than in any other Member State, accounting for well
over one third (37.3 %) of EU27 value added in 2006. The next largest
contribution in this sector was made by Germany, with a 22.4 % share, but no
other Member State recorded a double -digit share of the EU27 total. In employment
terms, this sector was less concentrated: although the UK was again the largest by

this measure (16,600 persons employed), its share of the EU27 total was just
17.0%, less than half its share in value added terms. Bulgaria had the second

largest workforce of 14,100 persons employed, slightly more than in Germany. °

During the period between 1997 and 2007, the production index for arms

and ammunition manufacturing in the EU grew by an average 1.3 % per

year . There were three distinct periods of output development: the first was
characterised by falling output after 1997 and until 2000; the second was the
subsequent, sustained strong growth through until 2006, at an average rate of 5.3

% per year; the third and most recent was a return to negative rates of change in
2007 when output contracted by 4.9 %.

The table below shows the total number and value of civilian firearms production,
exports and imports in the EU.

Table 2.6 : EU Firearms production, exports and imports (2011)

Statistics Short Long Total
guns * guns *

Production of civilian firearms in 806 645 1167511 1974 156

EU27 (units) (world in italics) ™ (1219 000) | (5074 395) (10 255 580)

Exports of civil firearms in EU27 566 345 634 596 1200 941

(units) "

Imports of civilian firearms in 25958 169 424 195 382

EU27 2011 (units) "

Exports of civilian and military - - 01931 633

firearms in EU -28 (Value in

EUR)™

Note*: A long gun is a category of firearms and cannons with longer barrels than
other classes. In small arms, a long gun is designed to be fired braced against the
shoulder, in contrast to a handgun.

Self-Regulation or Government Intervention? Institut Européen Des Armes De Chasse Et De Sport
(IEACS). 2013.

http://epp.eurostat.ec.europa.eu/statistics_explained/index.php?titte=Arms_and_ammunition_producti
on_statistics - NACE_Rev._1.1&stable=1

" Source: World F orum of Shooting Activities, March 2013, using information from proof houses
composed of official figures from Belgium, Finland, France, Germany, Italy, Spain and UK, estimates for
other Member States.

2 Eurostat. Cited in COM(2013) 716 final. Brussels: Eu ropa.eu. 21 October.
8 Eurostat. A number of Member States did not report any exports of pistols and revolvers (Austria,

Belgium, Bulgaria, France, Romania) and military firearms (Austria, Belgium, Bulgaria, Finland,
France, Germany, Italy, Romania).
™ Peace Research Institute Oslo cited in COM (2013) 716 final. Brussels: Europa.eu. 21 October.
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In comparison to many other sectors of the European economy, the

availability of data on the arms and ammunition sector is often restricted

by issues of confidentiality. Therefore, the likelihood of an under -reporting of
arms production and sales must be borne in mind. However, it is clear from the

Eurostat and IEACS  data that the licit European arms sector employs a large
number of people and that it generates significant revenue for the Member States

and European busine sses.

Based on the earlier estimates of illicit firearms trafficked within the EU

(see S ection 2.1.2) it is clear that illicit firearms are likely to make up only

a small (albeit impossible to quantify) proportion of the total firearms

market which includes both civilian and military weapons. Nevertheless, the

effect of any proposals for new measures to combat illicit firearm trafficking must

take into account any wider effects on the EUbGs
unintended damage to a very i mportant sector t hwhile Ritdidgsto e c o n o my
prevent, detect, investigate and prosecute possible diversion

2.7  Existing institutional framework for combatting illicit arms

trafficking
As note earlier, it is important that any new measures to combat illicit firearms
trafficking take into account existing policies and institutional frameworks. There are

a number of organisations at the international, EU and national level that have a
role in combatting Iillicit firearms trafficking.

2.7.1 International level

At the international level, in 2001 the UN established the Programme of Action to
Prevent, Combat and Eradicate the lllicit Trade in Small Arms and Light

Weapons in All Its Aspects (UNPoA). The UN UNPoOA provides the framework for
activ ities to counter the illicit firearms trafficking. It includes a range of important
international norms to promote and ensures adequate controls on legal SALW to
prevent and combat illicit or unauthorised proliferation and misuses of SALW. At
the national level the UNPOA includes obligations for states to put in place adequate
to control of the production, export, import, transit or retransfer of SALW in order to

prevent illegal manufacture and illicit arms trafficking. Furthermore the UNPOA
obliges countr ies to designate national coordination agencies or bodies and
institutional infrastructure responsible for policy guidance, research and monitoring

of efforts to prevent, combat and eradicate the illicit trade in small arms and light

weapons in all its asp ects. The UNPoA obligation are politically rather than legally
binding, but they command high -level political authority and legitimacy for UN
Member States.

The Firearms Protocol of the UN Conventional to Combat Transnational Organised
Crime (2001) is a le gally -binding international instrument that complements and
reinforces the international norms of the UNPOA, particularly in relation to
international firearms trafficking. In addition, the International Tracing Instrument

(2008) provides important obligat ions to ensure effective marking, record -keeping
and international tracing co -operation, to enable effective international co -operation
to trace sources and diversion points of illicit SALW seized, for example, in conflict

affected or conflict -related cont exts. As such, it complements and re -forces

international police co  -operation through INTERPOL in relation to crime weapons.
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INTERPOL facilitates international police co -operation to helps state s to
improve their collection and analysis of the information that can be gleaned
from inside and outside a firearm to prevent and solve firearm -related

crime. For example, the INTERPOL Firearms Reference Table (IFRT) is an
interactive online tool that provides a standardized way to identify and describe

firearms, an d enables an investigator to obtain or verify the details of a firearm. The

IFRT contains more than 250,000 firearm references and 57,000 firearm images, as

well as extensive information on firearm markings. Interpol has also established a

Ballistic Inform ation Network (IBIN), which provides a global platform for collecting,

storing, and comparing ballistic data. IBIN is the first and only large -scale
international ballistic data sharing network. »

In terms of criminal intelligence analysis, INTERPOL is deve loping its capacity to
contribute to firearm -related criminal investigations by conducting and
disseminating research and analysis on firearm related crime trends and techniques,

as well as intelligence on firearm trafficking routes and methods.

The World Customs Organization (WCO) is also relevant. The WCO is an
independent intergovernmental body whose mission is to enhance the effectiveness
and efficiency of customs administrations . One of the most critical components of

the UN Firearms Protocol and the o ne which impacts on Customs administrations is
the import, export and transit system (Articles 10, 11, 12 and 13). It is a reciprocal
system requiring countries to exchange authorisations before permitting shipments

of firearms, their parts and components and ammunition to arrive in, leave, or
transit their territory. Customs administrations have an important role in helping to
identify and prevent the illicit movement and supply of firearms around the world.

There are a number of important regional agreeme nts relating to SALW and
firearms, in the Americas, East, West and Southern Africa. The Organisation for
Security Cooperation in Europe (OSCE) is of most direct relevance for the EU. It
plays an important role in combatting illicit arms trafficking in its 52 member
countries. By adopting the OSCE Documents on Small Arms and Light Weapons
(SALW) and Stockpiles of Conventional Ammunition, as well as Forum for Security
Cooperation (FSC) Decision 15/02, the OSCE participating St ates are committed to
ensure effective controls of SALW and ammunition. The OSCE Forum for Security
Co-operation also agreed to provide assistance with collection, destruction,
improving stockpile management and security.

The Document on Small Arms and Lig ht Weapons, adopted in 2000, contains a wide
range of norms, principles and measures relating to the production, transfer,

storage, collection or seizure, and destruction of weapons. The Document obliges
participating states to disclose their annual import s and exports of SALW, as well as
the numbers of small arms seized and destroyed. The Document is supplemented

by FSC decisions regulating related matters, such as SALW export controls. Most
recently, the FSC adopted a Plan of Action on SALW that fosters t he full

® The INTERPOL lllicit Arms Records and tracing Management System (iARMS) is the first centralized
system for reporting and querying lost, stolen, trafficked amduggled firearms. The system allows
authorised users to query the IARMS database and instantly determine whether the firearm they seized
has been reported to INTERPOL by another member country. It also assists member countries by
providing an enhanced tcng system and enables countries to statistically chart their requests and
responses for international assistance.
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implementation of SALW -related commitments as well as encouraging further
development of norms, measures and principles to prevent the proliferation of illicit
SALW.

2.7.2 Cooperation within the EU to combat illicit firearms trafficking

In terms of EU level cross -border cooperation to stop illegal possession and
circulation of firearms, an operational action ® has been devised by firearms and
customs experts in Member States and Europol. This plan includes:

1 Coordinated collection and sharing of information on firearms crime
involving police, border guards and custom authorities both within Member
States and across borders;

i Police control operations to tackle the principal sources and routes
of illegal firearms , including the Western Balkans and a ssessing the risk of
arms trafficking across the EUb8s eastern borde

i Encouraging concerted follow -up to firearms -related alerts on the
second generation Schengen Information System to ensure that the number
of unresolved alerts does not continue to rise; and

i A programme of joint police customs operations under the direction of
Member States and Europol and with the participation of the Commission to
identify the risk of firearms being trafficked by passenger movements across
Member St ates.

The Commission and the Council with Europol will monitor the effectiveness of these
operational activities. The EU Internal Security Fund will be deployed in support of
the implementation of actions under the policy cycle for 2014 -17.7

Cooperation on illicit arms trafficking is mainly based on instruments such as the
Schengen Convention, the Naples Il Convention and the Convention on
Mutual Assistance in Criminal Matters as well as the 2010 European Action
Plan , sets out a number of actions and indicators to combat illegal trafficking in

heavy firearms. Information sharing instruments for Member States include the

Customs Information System (CIS) and the Schengen Information System

(SIS) and its database on stol en firearms. These systems are not, however,
specifically designed for information on illicit firearms and there is no single
database for records on seized firearms unless national authorities use the iIARMS

INT ERPOL system (there is no information about i ts use by Member States).

More generally, because = EU Member States that belong to the Schengen area have

a commitment to open borders , this can make it more difficult to control the
movement of illicit firearms. Indeed, the intra -EU dimension could be con sidered as
the weakest link in the EU security architecture. However , the EU has developed in
recent years a common framework consisting of risk criteria and IT systems for
managing risks relating to the movement of goods crossing the EU external border

as part of the commercial supply chain. The Commission has recently highlighted

the challenges in risk management faced by EU customs authorities, and has made

®"This will also form a part of wider -police@eaperationiactionplann t he EUds
" COM(2011) 753 final, Proposal fo r a Regulation establishing, as part of the Internal Security Fund, the

instrument for financial support for police cooperation, preventing and combating crime, and crisis

management .
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several proposals for improving customs capabilities including better use of
information, data s ources and other tools and procedures for pinpointing risks and
analysing commercial supply chain movements .,

At the operational level, the European Firearms Experts group (EFE) ™ provides
expertise in the field of illicit trafficking in firearms. This exp ert group is responsible
for the EU Firearms Threat Assessment, which focuses on issues such as
international firearms trafficking and distribution within EU States, the criminal use

of firearms and the response by law enforcement authorities across the EU . In
2010, the EFE adopted an action plan to facilitate tracing and cooperation against

firearms trafficking .%° Member States and the Commission, on the basis of Europol's

2013 EU Serious and Organised Crime Threat Assessment, have made the
disruption of il licit manufacturing and trafficking in firearms one of the EU's nine law
enforcement priorities for 2014  -17. %

Europol serves as a EU centre of law enforcement expertise. Over the years it has

built up experience in fighting drug trafficking, illicit immigr ation networks and
trafficking in arms and human beings, illicit vehicle trafficking, cybercrime, money
laundering and forgery of money. In 2014, Europol establish ed a focal point illicit
trafficking in firearms, to provide strategic and operational suppor t to ongoing
investigations.  Within the EU policy cycle, Member States and relevant EU agencies
identify specific priorities in the complex area of illicit arms trafficking. Based on

political guidelines, law enforcement officers can then tailor their operational work
nationally, regionally and locally to address new trends in trafficking. Eurojust 's
competence covers the same types of crime and offences for which Europol has
competence including  combatting cross -border arms trafficking. Both of these EU
level organisations assist in investigations and prosecutions at the request of a
Member State.

The European Agency for the Management of Operational Cooperation at

the External Borders of the Member States of the European Union (Frontex)

was set up in 2004 to reinforce and streamline cooperation betwe en national border
authorities.  In pursuit of this goal, Fronte x has several operational areas that are
8 Commission communication on Customs Risk Management and Security of t he Supply Chain,

COM(2012) 793.

™ European Firearms Expert Group was established in 2004 to facilitate exchange of information and to
promote cooperation fighting illegal arms trading and possession. It supports the Law Enforcement
Working Party of the Council and includes firearms expert s from each EU Member State, from Europol
and from associate members Liechtenstein, Norway, Switzerland and Turkey.

8 Council Recommendation on a standard procedure in Member States for cross -border enquiries by

police authorities in investigating supply ¢ hannels for seized or recovered crime -related firearms, 12 and

13 June 2007; Council Conclusions on a European Action Plan to combat illegal trafficking in so called

Afheavyo firearms which could be used or are used in criminal 8

81 In 2010, the EU established a multi -annual policy cycle on the fight against serious international and
organised crime in order to ensure effective cooperation between Member States law enforcement
agencies, EU Institutions, EU Agencies and relevant third parties and to deliver coherent and robust
operational action targeting the most pressing criminal threats facing the EU. The first full policy cycle

runs from 2014 -7, following the 2013 serious and organised crime threat assessment and the definition

of a multiannual strategic plan (in July 2013) and an operational action plan (October 2013); Council
conclusions on the creation and implementation of a EU policy cycle for organised and serious
international crime, 3043rd Justice and Home Affairs Council mee ting, Brussels, 8 and 9 November 2010.
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defined in the founding Frontex Regulation 82 and a subsequent amendment %3, These
areas of activity include: Joint Operations, Training, strategic and operational Risk
Analys es, Research, providing a rapid response capability, Assisting Member States

in joint return operations , providing an Information systems and information
sharing environment . Frontex liaises closely with other EU entities such as the
European Police College (CEPOL). CEPOL's mission is to bring together senior
police officers from police forces in Europe - to support the development of a
network and encourage cross  -border cooperation in the fight against crime, public
security and law and order by organising training activities and research findings
notably through tailored trainings aiming to disseminate good practices, enhance

expertise and foster standardisation of protocols facilitating police cooperation

The EU agencies provide an overall framework for c oordinating actions relating to
law enforcement and customs, judicial systems and training of police officers. At
one of the workshops organised by CSES to discuss the study, there was some

criticism expressed by participating national officials that the E U agencies could do
more to support national authorities. As part of the EU policy cycle CEPOL is
developing a common curricula on illicit trafficking.

In the field of EU judicial cooperation there are also developments that could help

combat illicit firearms trafficking. This includes the recently adopted European
Investigation Order (EIO). The EIO replace s the existing legal framework
applicable to the gathering and tr ansfer of evidence between the Member S tates. It
involves a procedure that would al low an authority in one Member State (the
"issuing authority") to request specific criminal investigative measures to be carried
out by an authority in another Member S tate (the "executing authority").

The EIO contained several significant innovations over existing procedures. Firstly,

it focuses on the investigative measure to be executed, rather than on the type of

evidence to be gathered. The EIO also has a broad scope T all investigative
measures are covered, except those explicitly excluded. Clear time limits are

provided for the recognition and, with more flexibility, for the execution of the EIO.
The proposal also innovates by providing the legal obligation to execute the EIO

with the same celerity and priority as for a similar national case. The EIO could be
used by national judicial authorities in illicit firearms trafficking cases and should, in
theory, facilitate cross  -border cooperation although it is still too early to assess any

practical experience.
2.7.3 Existing Cross Border Cooperation

Although the overwhelming majority of those participating in the CSES survey did

not feel able to express an opinion on this issue , those that did answer a question
on cross -border cooperation indicated that it is currently of somewhat limited
effectivenes s.

82 COUNCIL REGULATION (EC) No 2007/2004 of 26 October 2004 establishing a European Agency for the
Management of Operational Cooperation at the External Borders of the Member States of the European

Union.

8 REGULATION ( EU) No 1168/2011 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 25
October 2011amending Council Regulation (EC) No 2007/2004 establishing a European Agency for the
Management of Operational Cooperation at the External Borders of the Member States of the European
Union
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Table 2.7 : To what extent is cross -border police cooperation effective?

Options Ne %

Large extent 0 0.0
Some extent 11 12.2
Neutral 1 1.1
Small extent 4 4.4
No extent (not effective at all) 0 0.0
Dondét Kknoanswer n 74 82.2
Total 20 100.0

Source: CSES survey

For a number of reasons, i tis not possible to gain a comprehensive overview of
existing cross -border cooperation between national authorities responsible for
combatting illicit firearms trafficking. However, feedback from the research (in
particul ar, the three O0regionaldéd workshops and
that:
i There is often a  close working relationship between senior officials in
the law enforcement agencies of different Member States and there are
many examples of successful cross -border collaboration to comb at illicit

firearms trafficking, often depending substantially on the quality of networks
and contacts between particula r officers and enforcement agencies;

i However, that said, there are also problems with cross -border collaboration:
- There is sometimes a lack of information sharing between the
authorities , the quality of which often depends greatly on ad -hoc

networks and w  orking contacts between particular states and agencies ;

- Differences in the legal frameworks applicable to illicit firearms,
e.g. with regard to which weapons are classified as illegal, can make
cooperation to investigate particular cases difficult;

- Similarly, differences in judicial procedures between one country and
another can cause complications, e.g. problems in obtaining the
agreement of a prosecutor to allow an investigation in their country;

- Lack of expertise and resources available to law en forcement
agencies in some countries, and the need to prioritize purely domestic
cases, can have a negative effect on cooperation with the authorities
from another Member States.

Some examples from our research of these factors  are provided below:
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Examples of complications in cooperation to tackle cross - border firearms
trafficking relating to administrative factors and lack of capacity

i Cooperation between law enforcement agencies is sometimes made more
difficult not just by different laws but also by different judicial procedures, e.g.
deciding on the compete  nt jurisdiction and prosecutor. A further complication
is that enquiries from another country are sometimes given less priority than
purely domestic cases. The authorities in Austria , for exampl e, had
difficulties obtaining authorization for a controlled delivery of illicit firearms in
Belgium  because of problems in finding a prosecutor there to take on the
case.

i A similar situation occurred with a controlled delivery of RPGs to France that
had been transported through Slovenia . To authorize the operation, the
French prosecutor wanted the RPGs to be delivered in their original packaging
(reflecting national legislation that did not allow replacement of the items of
the packaging for a control del ivery) whereas the Slovenian authorities
wanted to unpack the weapons to have them photographed for evidence
purposes. Because of the insistence of the French prosecutor, the controlled
delivery could not be organised. Bureaucratic delays can also hinder Cross -
border cooperation. An operation involving the authorities in Bosnia, Slovenia,

Italy and Spain , again involving a controlled delivery, could not proceed
because the Spanish authorities , In particular the judicial authorities, took
over a week to res pond to initial requests for cooperation by which time the
opportunity to undertake the operation had passed.

il In a number of newer EU Member States, for example, Slovenia , lack of
capacity is a constraint on being able to collaborate with colleagues from
other countries to pursue investigations. In particular, t here is a need to
develop personnel with the specialized know  -how and skills to handle firearms
issues. Many police officers (the exact number is not known) have benefited
from the FBI Academyés courses and training
there is scope for  this type of capacity building to be further developed.

Notwithstanding the examples cited earlier where cross -border cooperation to tackle
illicit fi rearms trafficking has proved difficult, there are also many examples of
successful cross -border cooperation:

Examples of successful cooperation between EU Member States to tackle
cross -border firearms trafficking

In Octobe r 2013 the National Crime Agency (NCA) in the UK concluded an
investigation (NCA Operation GUSTFUL) into a UK -based Organised Crime Group,
which was importing drugs and weapons into the UK from The Netherlands . The
operation demonstrated how law enforcemen t authorities successfully cooperate to
tackle cross -border illicit firearms trafficking as it involved 5 search warrants
executed in UK, coordinated searches being undertaken in Germany, 1 arrest made

in the UK, 4 in the Netherlands and 6 firearms seized.

The German customs approached the UKbs Serious Organised Cri me
the National Crime Agency) after detecting handguns and ammunition in a parcel

destined for an address in the UK. SOCA carried out a controlled delivery of the

parcel and arrested the recipient whilst upstream enquiries with German law

enforcement ascertained the identity of the consignor. In addition to a cannabis

charge, the recipient of the firearms was convicted on two counts of conspiracy to
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import firearms under and two count s of conspiracy to import ammunition. He was
sentenced to a total of eight yearsd i mprisonment
ammunition).

In Slovenia , the authorities have faced situations involving the transhipment of
firearms from the former confli ct areas in the Western Balkans to other EU Member
States and where they have been asked for help in tracking down those responsible

for trafficking activities. In general, cross -border collaboration works well. For
example, earlier this year the Swedish  police intercepted a consignment of
automatic weapons that were being transported in a box that had been placed on a

bus traveling from a town in Bosnia to Malmo. The consignment was not
accompanied by a passenger. Investigations were undertaken at the requ est of the
Swedish police by the  Austrian, Croatian and Slovenian authorities but no clear
picture emerged regarding the incident and the identity of the arms traffickers

remains unknown. However, it is thought that an organised crime gang in Malmo

was res ponsible and that they had probably asked a Bosnian citizen living in
Sweden who travels home frequently to place the weapons on the bus.

In 2007, Finland and Russia signed a Protocol on Intensifying Crime Prevention
Activities between the Finnish and Rus sian border guard authorities. This Protocol
has fostered excellent cooperation between the customs authorities of the two
countries. Many border incidents have been solved between border professionals
without the need for intergovernmental procedures. Thi s Protocol has even been
recognised in the EU as a good practice for organising border guard cooperation
with the Uniondés neighbouring countries.

Baltic States Example T Successful combat against converting gas (alarm)
pistols (revolvers)

Until 1 March 2011, gas (alarm) pistols (revolvers) as well as revolvers of small

power were not registered with the Lithuanian police. Thus, every person over 18

could purchase and carry gas (alarm) and small power handguns without checking

his/her reputa tion. Until 2011, about 6,000 gas (alarm) pistols (revolvers) and

revolvers of small power were sold every year in Lithuania. Weapons were

purchased legally from the licensed d ealers. The lack of control on gas (alarm)

firearms and no requirements for the persondés reputation to be che
(alarm) pistols (revolvers) very popular among criminals. The purposes for

purchasing so many weapons could be converting them to firearms with live fire

ammunition and selling them to illegal market.

From 2000 till 2008, t he Lithuanian Police Forensic Science Centre carried out

45 examinations of c onv e r-78e % o .lpthuania optoksibited th& H

i mport of gas-78p9 s tpobtom!| Z&6H January 2007. However,
did not have the expected impact. Criminals started to convert other types of gas

(alarm) weapons. From 2008 till 2013, t he Lithuanian Police Forensic Science

Centre examined 113 other converted gas (alarm) weapons. Moreover, from

2009 criminals started to use some models of traumatic revo Ivers without any

conversion, by using rubber or lead bullets with 9 mm Knall cartridges. For

exampl e, the revolver iME38 Compact GO wWaes very
Lithuanian Police Forensic Science Centre carried out examination of

revolvers ME38 C  ompact G, from 2008 till 1 July 2013 seized 93 times.

Lithuania prohibited the import of gas revolvers Olympic 38 and traumatic

revolvers ME38 Compact G from 15 June 2010.
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Verifications of some examples of gas (alarm) weapons consignments at the time of

th eir import into Lithuania were established as well. Checking was applied to those
models of gas (alarm) weapons, which were brought into Lithuania for the first

time. It was checked if the new model of gas (alarm) weapon meets the
requirements for gas (ala  rms) weapons. This control wasnot ef fecti
fact that manufacturers very often used to change the construction of the gas
(alarm) weapon without changing its name. Thus, Lithuania had many situations

when at first the same model of gas (alarm) weapon met the requirements for
gas/alarm weapons, but another consignment of the same model of gas (alarm)
weapons did not meet these requirements. According to our practice, every gas
(alarm) firearm could be converted or used without conversion as the r eal one.

The control mechanism for gas (alarm) weapons applied in Lithuania from 2007 till
2011 was not effective and the police had to seek for new ways and means to

control circulation of gas (alarm) weapons. It was decided to establish a simple

procedu re of registration of gas (alarm) weapons and to start checking the

reputation of every person who is going to purchase a gas (alarm) weapon

before issuing the permit to purchase it . This decision was made,
a person who is responsible for pul ling the trigger. Not a single gun can shoot by

itself.

The new legal regulation came into force since the 1st March, 2011. According to

the new legal regulation, it is required to register gas (alarm) pistols (revolvers) as

well as revolvers of small powe r.  Only a person, who meets all requirements of
the Law, can purchase, store and carry gas (alarm) weapon. Requirements applied

for a person reputation are the same as for possession of conventional firearms.

Gas (alarm) pistols (revolvers) as well as rev olvers of small power could be acquired
and possessed by natural persons only upon getting the permit from the police.
Possessors of gas (alarm) weapons, who acquired such weapons until 1 March
2011, must register them at the police stations until 1 Januar y 2014.

From 1 March 2011 till 1 February 2014, the Lithuanian police registered more than

35,000 gas (alarm) pistols (revolvers) and revolvers of small power. After the
registration procedure for these types of firearms was established, the

demand for gas alarm weapons decreased by ten times. In 2010 it was sold
6850 gas (alarm) weapons (single person could purchase uncontrolled

number of such weapons). In 2012 only 691 pistols (revolvers) were sold,
therefore it can be stated, that purchasing of gas (alar m) weapons for converting
them to conventional firearms and selling to illegal market reduced significantly.

To be effective, any measures to combat illicit firearms trafficking should include

capacity -building support to third countries. Because of the ea rlier civil war,  Bosnia
is an important source of illicit firearms (during the first 9 months of 2013, 5,094

illicit weapons were seized) and there is close cooperation with the State
Investigation and Protection Agency (SIPA) to help tackle the problem. C arrying out
investigations in Bosnia can be very difficult because of the fragmented
administrative and judicial picture. Differences between the law on firearms
trafficking (e.g. on how possession is treated) at a federal level and the law in force

in the 11 cantons can make it difficult to pursue investigations. There can also be
complications caused by uncertainty over which courts and prosecutors within

Bosnia have the competence to deal with investigations and cases. A national
strategy group has been set up to tackle these and other problems.
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2.8 Summary 1 Problem definition

The nature and scale of illicit firearms trafficking in the EU is difficult

reliably to assess quantitatively given the hidden nature of the problem.

The two basic approaches we have used 1 a broader indicator based on the number

of unregistered firearms and a narrower measure based on firearms seizures T give
very widely differing estimates: 67 million unregistered firearms in the EU or 79%

of the 81 million total | icit and illicit firearms  ; seizures are estimated to account for
around 1% or 81,000 of the total. The first of these is likely to be very much an
overestimate of the quantity of illicit firearms whilst the second calculation is almost

certainly an underes timate.  The number of lost and stolen firearms registered in

the SIS Il also provide s indication of their availability and transfer. Together these
provide a range of estimates, within which the actual quantities almost certainly lie.

A central problem with the approaches used to estimat e the scale of illicit
firearms trafficking is that they involve data (i.e. number of registered vs
unregistered firearms, number of illicit firearms seizures over a five year

period) that are only collected by some EU Me mber States. Even where data

is collected, there are considerable limitations. For example, some Member States

have different legal definitions and employ different law enforcement authorities to

address internal and cross -border firearms trafficking (the proposed Firearms

Contact Points could help resolve this problem) . In this regard the development of

Europol and Eurojustds roles as centr al reposito
judicial cooperation  could be important in developing better monitoring d ata and a

better understanding of illicit firearms trafficking.

The wide range of possible estimates highlighted in Section 2.2 underlines

the conclusion that the scale of llicit firearms trafficking cannot be
accurately estimated and quantified on the basis of presently -available
data . Notwithstanding the methodological complications in measuring the
phenomenon, most of the literature suggests however that illicit arms trafficking

takes pl ace on a considerable scale: a judgment endorsed by pract itioners and
representatives of relevant national enforcement agencies. In many respects the
most appropriate indicator to use to highlight the problem of the illicit firearms
trafficking is the number of firearms -related homicides (some 1,200 p.a. in addi tion
to which there are around 4,000 firearms -related suicides). In addition, there are
many firearms -related injuries. Although the precise number cannot be quantified,

there are likely to be long -term consequences for the well -being of the individuals
concerned.

Turning to the consequences of the problem , illicit firearms trafficking has
been directly responsible for at least 10,000 firearms -related deaths in EU
Member States over the past decade. Some other estimates (e.g. by the
UNODC) put the deaths at a higher level than this. In addition to murders
committed by individuals, illegally -held firearms are often used by organised crime
groups to coerce and to intimidate their victims. Moreover, the use of illicit firearms

in organised crime activities such as drug trafficking, prostitution, and money
laundering leads to further  deaths (e.g. from drugs use). Terrorists and extremists
have also used firearms to carry out attacks.

In terms of the drivers of illicit firearms trafficking, a distinction can be
ma de between demand -side and supply  -side drivers , i.e. the factors that
explain why there is a problem . On the demand -side, end users are criminal or
terrorist individuals and groups procure firearms illegally to use in the pursuit of
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their goals. On the sup ply side , t raffickers and other intermediaries are involved in

the trafficking of firearms either for profit or some other reason (e.g. the

intermediaries may be part of the same criminal or terrorist group as the end users.

In some cases it could be that the intermediaries ar e unaware of their role . Lastly,

the suppliers themselves are individuals and organisations that provide a s ource of

illicit firearms (either in tentionally or unintentionally) who are again likely to be

motivated by financial considerations. There are other rel evant pr okt
including differences in legal frameworks, administrative and judicial procedu res,

and the capacities of | aw enforcement agencies in different EU Member States ,
which means that the problem cannot be effectively tackled.

The main sources of illicit weapons  within the EU are the reacti  vation of
neutralised weapons, burglaries and thefts, embezzlement of legal arms,
legal arms sold in the illegal market, firearms retired from service by army

or police, and the conversion of gas pistols. Most illicit firearms originate from

cross -border trafficking, often , as noted above , from outside the EU. Since the early
1990s, the firearms illicitly trafficked have originated from three main sources that

have replaced each other: first of all the former Soviet Union and Warsaw Pact bloc
because a sou rce of illicit firearms following the collapse of the iron curtain; then,
during the wars of Yugoslav succession, the Western Balkans became an important
source of illicit firearms; and more recently, North Africa has superseded the
former, with a pool of weapons available and following some of the main drug
trafficking routes into the EU. According to Europol, the amount of heavy firearms

and SALW in circulation in the EU seems to satisfy much of the demand at present

and suppliers in south  -eastern Europe have the capacity to meet any rise in demand
in the foreseeable future.

As Section 2.6 shows, there is already considerable cross -border
cooperation between EU Member States and their law enforcement

agencies to combat illicit firearms trafficking. Whilst there are many examples

of successful operations to intercept weapons before they can be used, there are

also cases where police and/or judicial cooperation has been made more difficult

because of differences in legal frameworks in different countri es. There are also
significant complications to tackling cross -border illicit firearms trafficking of a non -
legal nature.
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Comparative Analysis of Legal Issues

In this section we provide a comparative analysis of the legal frameworks in EU
Member States that are used to combat illicit firearms trafficking. The analysis is
supported by a number of comparative tables in the appendices.

3.1 Introduction

We begin by examin ing the legal frameworks that are in place to help tackle the
problem of illicit firearms trafficking in the EU Member States . The purpose
help identify the scope for greater harmonisation that might, in turn, make it easier to

deal with cro ss-border aspects of the problem. This analysis covers the current legislation
at both EU and international l evel, as wel
elements are:

i Definition of offences and their impact on the enforcement of illicit firea
trafficking and related sanctions;

3

is to

| as

rms

1 Level and type of penalties and sanctions applicable to legal and natural

persons;

i Aggravating or mitigating circumstances and their impact on both the
definition of illicit firearms trafficking and related sanctions ; and the factor of

negligence and degrees of intent

The context in which these elements are examined is the absence of EU -wide

legislation criminalising illicit firearms trafficking and the resulting diversity of

national laws in the EU . This has the po tential to impede effective police and judicial
cooperation in cross -border cases. Article 83 (1), the basis for any EU action in this area,
provides for the possibility of a directive on minimum rules concerning the definition of

criminal offences and san  ctions in the area of illicit firearms trafficking with a cross -border

dimension.

The overview in Section 3.2 below summarises the current legislative framework at
international and EU level. This is followed at Section 3.3 by a more detailed comparative
assessment of existing legislation at the EU, national and international levels (including

the UN Firearms Protocol, UNPOA, UNODC Model Law and the Arms Trade Treaty) relating
to the abovementioned key elements of legal frameworks applicable to illicit fire
trafficking.

3.2 Current legislative framework at the international and EU levels

We begin by providing an overview of the existing international and EU instruments as

arms

regards the criminalisation of illicit firearms trafficking. In section 3.2.2 we set out a high -

level summary of the extent to which EU Member States are compliant with the UN
standard on the provisional basis of the research carried out for the study to date. This

leads to a more detailed comparative analysis in Section 3.3 of nationa | legislation related
to illicit arms trafficking and the possible need for an EU measure in this area notably

based on possible identified good practices
3.2.1 Overview of existing international and EU frameworks

UNPOA provides the main international framework agreement containing norms and

obligations on a wide range of issues relevant to preventing and combatting illicit firearms
trafficking. It is however, politically rather than legally binding. The principal | egal

instruments  which influence or could influence (despite incomplete ratification in some
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i nstances, described below) EU Member Statesé
are the following:

1 UN Firearms Protocol® (the AProtocol o)
i Draft UN Arms Trade Treaty (AATTO) ;

1 UNODC ModelLaw ® ( iModel Lawo) ;
1

Directive on the control of the acquisition and possession of weapons (91/477/EEC)

as amended by Directive 2008/51/EC (the #fADi

(EU) No 258/2012.
UN Firearms Protocol

The Protocol was adopted in May 2001 as the third supplementary Protocol to the United

Nations Convention against Transnational Organized Crime (the AConventiono),

General Assembly resolution 55/255. The Protocol entered into force on 3 July 2005. It
aims at promoting and strengthening international cooperation and developing cohesive
mechanisms to prevent, combat and eradicate the illicit manufacturing of and trafficking

in firearms, their parts and components and ammunition. 8 By ratif ying or acceding to the
Firearms Protocol, contracting states make a commitment to adopt and implement a

series of crime -control measures that aim, inter alia, at establishing as a criminal
offence the illicit manufacturing of and traff|ck|ng |n firearms i n line with the
Protocol's requirements and definitions

UN Arms Trade Treaty

The UN Arms Trade Treaty regulates the international trade in conventional
arms .%8 The definition of conventional arms is given at Article 2 and covers a wide range
of weaponry , from small arms to battle tanks, combat aircraft to warships. A definition of

ismall arms and | ight weaponso is not included

General Assembly adopted the ATT. However, it will not enter into force until it has been

rat ified or acceded to by 50 states; 8 at the time of writing 114 states have signed the
treaty, of which over 40 have so far ratified it %9 It is expected that it comes into force by
the end of 2014.

Under Article 6, State Parties are prohibited from authoris ing any transfer of conventional
arms covered under the treaty if that transfer would violate their international obligations,

and in particular those relating to the transfer of, or illicit trafficking in, conventional

arms. While a key aim of the treaty is to promote and ensure responsible authorisation

and control of conventional arms transfers by states, to prevent violations of UNSC arms
embargoes or of international human rights and humanitarian laws, and to prevent and

combat diversion of legal arms transfers into illicit markets or unauthorised end -uses and

8 UN Protocol against the lllicit Manufacturing of and Trafficking in Firearms, their Parts and Components and
Ammunition, adopted May 2001.

% UNODC, Model Law against the lllicit Manufacturing of and Trafficking in Firearms, Their Parts and
Components and Ammunition, 2011.

8 See Article 2 of the Firearms Protocol.

87 http://www.unodc.org/unodc/en/firearms - protocol/firearmsprotocol.html

8 http://www.un.org/disarmament/ATT/

8 Arms Trade Treaty: Treaty Status . United Nations website, 4 June 2013.

0 http://www.un.org/disarmament/ATT/
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end-users. The ATT focuses on states parties6é obligations

effective controls on legal transfers of conventional arms, and thus to reduce sources of

3

illicit or uncontrolled flows or arms. It does not directly cover fllicit firearms traffickers

who are not State Parties. In other words, it does not explicitly address the
criminalisation of illicit firearms trafficking among individuals or criminal
organisations operating independently of any state who is a signatory to the

treaty . The ATT isthus rele vant to this study but does not provide an adequate source of
legal obligations and regulations to address the main concerns of this study.

UNODC Model Law

The final UN instrument is the Model Law developed in 2011 by the United Nations Office
on Drugs an d Crime (UNODC). This was in response to the request of the General
Assembly to the Secretary  -General to promote and assist the efforts of Member States to
become party to and implement the United Nations Convention against Transnational
Organized Crime an d the Protocols thereto (including the Firearms Protocol). It was
developed in particular to assist States in implementing a legislative regime consistent
with the provisions contained in the UN Firearms Protocol, supplementing the United
Nations Conventio n against Transnational Organized Crime.

Overview of UN Model Law provisions

The Model Law is divided into three parts:

1 Part One (Introductory provisions) contains Model Law text on the introductory
provisions and definitions States may choose to include in their domestic
legislation. Terms used in the Firearms Protocol are included in the definitions.
Additionally, draft definitio ns are suggested for other terms used in the present

firear ms tr atfiaf ifotolw thosgidcluded in the Protocol.

1 Part Two (Mandatory provisions) contains Model Law text on all th e mandato
provisions of the Firearms Protocol that States are required to ensure are
included in their domestic legislation. This includes chapters on preventive

international tr  ansfers of firearms, their parts and components and ammunition.
The mandatory penal provisions that derive from the preventive measures and

the mandatory international cooperation measures are also included in chapters

in this part.  This section includes m odel provisions on the criminalisation

of illicit firearms trafficking pursuant to the general provisions in the

Protocol. It also contains commentary on the position in the Convention,

Protocol and Model Law as regards penalties and sanctions (including

their applicability to legal persons), mens rea  requirement and the
existence of aggravated offences.

1 Part Three  (Non-mandatory provisions) elaborates inter alia on provisions in
the Firearms Protocol on brokers and brokering activities that States are
required to consider for inclusion in their national legislation. This section is
out of the direct scope of the s tudy.

1 Annex | (Additional considerations) contains other provisions that States can
also consider for inclusion in their national legislation. These provisions are

Model Law. Thi s section includes definitions

ry

measures aimed at regulating the manufacturing, marking, record -keeping and

;etn;:t’:gy & Evaluation

Services

53

t

(



Study to Support an Impact Assessment on Options for Combatting lllicit Firearms Section
Trafficking in the EU

Comparative Analysis of Legal Issues 3

included to assist States in developing comprehensive legislation on various
aspects of fir earms regulation. These suggestions stem from other international
instruments and national practice. This section includes suggestions for
optional firearms -related offences which a State can also consider for
inclusion in their national legislation.

EU legislation
The key legislation at EU level is Directive 91/477/EEC , as amended, and
Regulation (EU) No 258/2012 . The preamble to Directive 91/477/EEC includes the

following rationale and aims for this instrument:

i Mutual confidence will be improved if the abolition of controls on the possession
of weapons at intra -Community frontiers is underpinned by partially harmonised
legislation. It would therefore be useful to determine the category of firearms
whose acquisition and possession by private persons are t 0 be prohibited, or
subject to authorisation or declaration.

i Passing from one Member State to another while in possession of a weapon

should, in principle, be prohibited, and derogation from this is only acceptable if a

procedure is adopted that enables Me mber States to be notified that a firearm is

to be brought into their territory (the &6dEuropean
In turn, the preamble to Directive 2008/51/EC 1 provides that, not least in light

of the Commission having signed the UN Arms Protocol on behalf of the EU in
2002, notions of illicit manufacturing and trafficking of firearms, their parts and

ammunition, as well as the notion of tracing, should be defin ed for the purposes

of Directive 91/477/EEC . Definitions of Afirear mso and il
accordingly included in the amended Article 1 of Directive 91/477/EEC and these are

modelled on the definitions found in the Protocol. A general provision on sanctions for

infringements of national rules adopted pursuant to the Directive is set out in the revised

Article 16.

More recently, Regulation (EU) No 258/2012 of the European Parliament and of the

Council of 14 March 2012 implements Article 10 of the Protocol (this covers general

requirements for export, import, and transit licensing or authorisation systems). Recital

16 of the Regulation, like Article 16 of Directive 91/477/EEC, as amended, provides that
Member States should lay down rules on penaltie s applicable to infringements of the
Regulation % and ensure that they are implemented, and those penalties should be
effective, proportionate and dissuasive

Appendix A summarises how, if at all, existing international and EU law prescribe national

legal f rameworks in the area of illicit firearms trafficking. It is clear that there are

closely overl apping definitions of &é6firearmsé and o6i l
Protocol, Model Law and Directive 91/477/EEC, as amended i though in both

cases the Pr otocol definition is slightly wider than the EU definition (for the

former because there is no blanket prohibition on categorising post -1899

weapons as O6antique weaponsd in the Directive, and f

9 See Preamble 6.
92 Or relevant national legislation, in the case of Article 16 of Directive 91/477/EEC, as amended.
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conducts of importing and exporting a re not included in the EU trafficking
definition). The important question of whether the EU definitions should be modified or
amplified as part of any EU legislative initiative on illicit firearms trafficking will be
considered at Section 4. The ATT meanwh ile refers to O6dsmall
without defining these terms.

The Protocol is vague on the criminalisation of illicit firearms trafficking, and

3

ar ms

criminalisation is not covered at all by the Directive (or ATT). However, the Model Law

provides t he following suggested provisions criminalising illicit firearms
trafficking

Model Law 1 lllicit firearms trafficking offences

Article 34. Transnational transfers without legal authorization

1. Every person who [ specify level of intent, as appropriate ] imports, exports
otherwise acquires, sells, delivers, moves or transfers any firearm or its parts and
components or ammunition from or across the territory of [ name of State ]to ano
State without legal authorization [a licence] issued in accordance with [ name of
Law] commits an offence.

2. A person guilty of an offence under paragraph 1 of this article shall upon conviction
be subject to [imprisonment for ...] and/or [a fine of/up to ...] [a fine of the ...
category].

Article 35. Transnational t ransfers of unmarked/improperly marked firearms

1. Every person who [ specify level of intent, as appropriate ] imports, exports
otherwise acquires, sells, delivers, moves or transfers any firearm from or across the
territory of [ name of State ] to another State that have not been marked at the time
of manufacture, at the time of import or at the time of transfer from government
stocks to civilian use in accordance with chapter IV of this Law commits an offence.

2. A person guilty of an offence under paragr aph 1 of this article shall upon conviction
be subject to [imprisonment for ...] and/or [a fine of/up to ...] [a fine of the ...
category].

or

ther
this

or

The model UN provisions set out above are designed to assist national legislators in
implementing the legal framework established by the Protocol (and consequently the
Directive, whose definition of illicit firearms trafficking we have seen closely follows

the Protocol). As such they are an obvious starting point for provisions on illicit firearms
trafficking offences in any EU legal instrument. The inclusion of similar or identical

that of

wording to Articles 34 and 35 in a possible EU measure will be con sidered further in

Section 4 (policy options).

In relation to sanctions, the Firearms  Protocol and UNODC Model Law genera
leave these to individual states to determine, while the Directive makes general

Iy

reference to Member States laying down penalties that are effective,

proportionate and dissuasive. (The ATT contains a general enforcement provision that
does not refer expressly to penalties and sanctions.) Neither the ATT nor Directive covers
the possible liability of legal as well as natural persons n or refers to aggravating
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mitigating factors 1 though the Firearms Protocol and UNODC Model Law state that civil
and criminal l'iability should attach t(artcle 2(g) af per sons

the Palermo Convention debimss meadsagi dceonducte const
offence punishable by a maximum deprivation of liberty of at least four years or a more

seri ous p eThepbssilility pf.negligent illicit firearms trafficking is not addressed by

the Directive or ATT, while the Firearms Protocol and UNODC Model Law only cover an

offence of intent.

Notwithstanding the provisions on the illicit firearms trafficking offence included
in the Model Law, the margin of discretion afforded to Member States by the UN

and EU instruments in matters of criminalisation and the related elements of
level and types of penalties is considerable and the monitoring of compliance
fairly limited . This also applies to provisions on the liability of legal and natural persons,

existence in national law s of aggravating or mitigating circumstances, and the notions of
intent and negligence. The margin of discretion in relation to these issues is a key factor
accounting for the diverse legal frameworks at national level. Together with a general
analysis t hese factors, which are in turn potential obstacles to effective police and judicial
cooperation at the cross  -border level, are examined in more detail in Section 3.3.

322 Overview of Me mber Statesbd compliance wi t h U
criminalisation of illici t firearms trafficking

Despite the existing international legal framework for illicit firearms trafficking described
in Section 3.2.1 there continue to be divergences at national level in the approach to
defining the crime of illicit firearms trafficking a nd the possible sanctions.

Below we set out a high -level summary of the more detailed comparative table founds at
Appendix E. Member States are grouped according to their compliance with the UN

standard as regards the criminalisation of illicit firearms t rafficking. The stringency of
Me mber St atesod nati onal |l egislative framework for t
firear ms trafficking of fence (including definition
manufacturing, provisions in relation to marking, s anctions regime) are examined in detail

at section 3.3.

Table 3.2: Criminalisation of illicit firearms trafficking: Compliance of Member
States with UN standard

Compliance of national illicit firearms No. | Member States

trafficking prohibition with UN Protocol

standard

Compliant 8 BE, DE, EL, ES, FR,LV, PT, SI

Largely Compliant 8 BG, CY, DK, HR, SK, UK, MT,
RO

Partially Compliant 5 AT, CZ, EE, LT, SE

Non -compliant 2 Fl, IE

Source: Legal fiches, CSES research (Note: When Member States are missing in the table,
no information was available)

Note 1. Information in Table 3.2 and Appendix E has been sent to national experts for
their comment/clarification.
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Note 2 : Member States are deemed 0 lomlyragiedleyelencentifigr! i ant 6 wh
example, relating to marking of weapons or illicit manufacturing) of the firearms
trafficking offence is missing in the national law. If more than one element appears
absent, the Member States is deemed O6partially compli

For the 18 EU jurisdictions for which information is presently available a clear majority are
either compliant or largely compliant with the UN standard as established, inter alia, in
Article 3 of the Protocol.

3.3 Comparative assessment of national legislation relating to firearms
trafficking

In this section we set out a comparative assessment of national legislation

relating to firearms trafficking. The information here draws on the responses to our

| egal 6fichesd for each Me rdésk resedfch asucke as, the dsgal we | | as
Loopholes Study * and other Phase Il material such as stakeholder interviews and online

survey responses. As noted earlier, for the purposes of this comparative assessment,

Me mber Statesd national | a w safficking lar@ tdivisded bytthe kefyi r ear ms t
elements of:
i Definition of offences and their impact on the enforcement of illicit firearms
trafficking and related sanctions;
i Level and type of penalties and sanctions applicable to legal and natural
persons;
i Aggravating or mitigating circumstances and their impact on both the definition of
illicit firearms trafficking and related sanctions, and the factor of negligence and

degrees of intent

For each key element, we begin by summarising the relevant EU and international

legislation (including the UN Firearms Protocol and Arms Trade Treaty), before looking at

the common ground/areas of divergence in the legislation at Member State level and the

potential of such divergences to inhibit effective police and judicial coopera tion in cross -
border cases. Having done this, in our discussion of the policy options at section 4 we will

be in a position to make recommendations as to the advisability of the approximation of

certain offences and sanctions, as well as to suggest specifi ¢ provisions (such as illicit
firearms trafficking offences based on Articles 34 and 35 of the Model Law).

The source material for the analysis in this section are the legal fiches and stakeholder

guestionnaires compiled as part of the Phase Il research pr ogramme, as well as the
comparative tables of nati onal |l egislative definitic
traffickingd at Appendix B and E of this report

% European Firearms ExperStudy of loopholes in tianal weapons legislation and regulations in Europe
2011.
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3.3.1 Definition of offences and their impact on the enforcement of illicit
firearms trafficking and related sanctions

The analysis of the definition of illicit firearms trafficking offences is a fundamental
element of the legal analysis and indeed the study itself. For t his reason, section 3.3.1 is
divided into three sub  -sections dealing with the conducts identified in Article 5 of the
Protocol.

Article 5, UN Protocol

1. Each State Party shall adopt such legislative and other measures as may be necessary
to establish as  criminal offences the following conduct, when committed intentionally:

(a) llicit manufacturing of firearms, their parts and components and ammunition;
(b) icit trafficking in firearms, their parts and components and ammunition;
(c) Falsifying or illic itly obliterating, removing or altering the marking(s) on

firearms required by article 8 of this Protocol.

2. Each State Party shall also adopt such legislative and other measures as may be
necessary to establish as criminal offences the following conduct:

(@) Subject to the basic concepts of its legal system, attempting to commit or
participating as an accomplice in an offence established in accordance with paragraph 1
of this article; and

(b) Organizing, directing, aiding, abetting, facilitating or counse lling the commission of
an offence established in accordance with paragraph 1 of this article.

Thus, there are sub -sections for each of (i) illicit firearms trafficking (ii) illicit

manufacturing and (iii) the issue of marking (removing or altering serial numbers of other

markings). The first sub  -section on illicit trafficking is the most substantive of these, and

will look at both the definition of 'firearms' and 'illicit firearms trafficking'.

® Definition of o6illicit ifAraclewmdinesg tdeaffifnictkiioogdégf O6°f i |
national legislation

We begin wi t h a comparative assessment of t he def i
|l egislation, before moving on to consider the definit

6Fi rear ms 6 md-eltdarnatiortali/ BU standard

UN Protocol

fioFi rearmd6 shall mean any portable barrelled w
may be readily converted to expel a shot, bullet or projectile by the action of an

explosive, excluding antique firearms or their replicas. Antique firearms and their replicas

shall be defined in accordance with domestic law. In no case, however, shall antique
firearms include firear ms mArcleB@rtured after 1
Directive 91/477/EEC, as amended

fiFor the purposes of this Directive, 6firearmd shall f

that expels, is designed to expel or may be converted to expel a shot, bullet or projectile
by the action of a combustible propellant, unless it is excluded for one of the reasons
liste d in Part Ill of Annex I. Firearms are classified in Annex .

For the purposes of this Directive, an object shall be considered as capable of being
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converted to expel a shot, bullet or projectile by the action of a combustible propellant if:
- ithas the a ppearance of a firearm, and
- as a result of its construction or the material from which it is made, it can be so

converted . 0 (Article 1(1))

Note: Certain carve -outs are set out in Part Ill of Annex | of the Directive, with the
effect that the EU definitio n is narrower than that of the Protocol. The most notable
carve -out is for antique weapons or replicas not included in other categories in Annex |
and which are already subject to national laws: such weapons are excluded from the
definition ofthedDirective 8y cordrast, in the Protocol there is a blanket

prohibition of any firearms manufactured aft%r

A comparative tabl e of nati onal |l egislative defini
Appendix E, the high -level findings of which are summarised below.
Tabl e 3. 3: Definition of firearms: Conformity of Memb
Protocol

Conformity of national definitions of No. Member States

firearms with UN Protocol

Wider definition than Protocol 5 BG, CZ, LV , AT, NL

Conforms to Protocol definition 6 BE, CY, EL, ES, HU, PL

Narrower definition than Protocol 14 DE, DK, EE, FR, IE, IT, LT, PT, RO,

Sl, SK, SE, UK, MT

Source: Legal fiches, CSES research
Of the jurisdictions for which information is available, roughly half have either a wider
definition or one that conforms to that found in the Protocol and, by extension, the
Directive. Where the definition is judged to be wider, this is because, unlike the UN
definition, there is no requirement for t he weapon to be barrelled (LV); or it is not
necessary for the weapon to be designed or readily converted to shoot, merely that it can
do so (BG and CZ).
For Me mber St ates judged to have narrower definiti
contained in the UN Protocol, in many cases (DE, DK, EE, FR, IE, LT, PT, SE, UK) this is
because there is no  explicit reference to weapons that may be readily converted (that is,
in addition to weapons that are specifically designed) to fire projectiles. Some jurisdictions
(FR, | E, UK) stipulate that weapons must be o6l ethal 6
classified as o6firear mséoé, whereas in the UN Protocol

not specifically contemplated. In Germany a firearm is a gun designed for specifi

“Part I 1 of An n ePBor the pupppsesvor thieAnnex dbjects which correspond to the definition of a
'firearm' shall not be included in that definition if they: (a) have been rendered p ermanently unfit for use by
application of technical procedures which are guaranteed by an official body or recognized by such a body; (b)

are designed for alarm, signaling, life -saving, animal slaughter or harpoon fishing or for industrial or technica
purposes provided that they can be used for the stated purpose only; (c) are regarded as antique weapons or
reproductions of such where these have not been included in the previous categories and are subject to national

laws. Pending coordination through out the Community, Member States may apply their national laws to the
firearms listed in this Section. 0
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purposes of attack or defence, or for the specific
hunting, firing darts or sport and recreation.

The following summary matrix considers further el emen
national legislation, brok  en down by Member State.

Table 3.4(a): Definition of o6illicit firearmsd (AT to

AT BE | BG | CY | CZ | DE | DK EE EL ES Fl FR | HR | HU

Does this definition s |a |x|x|a|x|al|x|al|al|al|a]|a |na
include replicas?

Does this definition X | x| x|a|alala/|x|al|al|a/|a]|x|na
include antiques?

Does this definition
include deactivated a a X a a X a X a a a a a |NA
arms?

Does this definition
include parts,
essential a a a a a a a a a a a a a N/A
components or
ammunition?
Are there any
categories of arms

restricted or a a X a a a a a X a a a a |[NA

prohibited for  civilian

use?

Table 3.4(b): Definition of ¢6illicit firearmsdé (I E to

Does this definition x InAala [ x |na|nala [nala [a | x |ala | x
include replicas?

Does this definition NA[NA| & | & [NANA| X [NA| & | x | & | & | x | x
include antiques?

Does this definition
include deactivated N/A |N/A | X X |N/A |NA | & [NA | a a a X a X
arms?

Does this definition
include parts,
essential x |N/A | a a |NA [NA | a [NA | a a a a a a
components or
ammunition?
Are there any
categories of arms
restricted or x |N/A | a a |NA [NA | a [NA | a a a a a a
prohibited for civilian
use?

From the matrix it can be seen that six EU jurisdictions (CZ, DK, EL, ES, FI, FR and PT)

have a definition of Illicit firearms  wide enough to include replicas; antiques; deactivated
firearms; and parts, essential components or ammunition. In this context it should be
noted that m atters related to deactivated firearms were investigated by a separate study
for DG HO ME.
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The UN definition excludes antique firearms or their replicas from the general firearm

definition (though it provides that firearms manufactured after 1899 should not be classed

as antique firearms in domestic law). It is important to note that there is no equivalent

post - 1899 proviso in the Directive. Instead, as long as antique or replica weapons do not

fall into other categories in the Directive and are subject to national laws they fall outside

the definition of 6firear mbé.howssthere issome avidencedot udy bel o0\
suggest t hat this situation has given rise to a 061l ec
aware of national laws are able to exploit. The possibility of including an amended

definition of 6firear mbé i n ineawitly thenReotocolEnMdrding,euaderu r e , in |
Policy Option 3 (comprehensive legislative solution) will be addressed in Section 4.

Case example: criminals exploiting o6l egal | oo

A recent article in the London Evening Standard ( A" Gangs use '"antique'
i mport deadl y weapons into Londono, 17 Apr

Metropolitan police that weapons manufactured after 1899 (the point beyond which no

weapon may be classified as anol),@adwhichqme eapable of d e
firing live ammunition, are being brought into the UK from other EU Member States and

legally traded. In this way, police believe gang members are actively exploiting Section

58 of the UK Firearms Act 1968§ whapgdnexfermpm st
t he Act relating t o 6firear mséo, i ncl udi n gsoldt

transferred, purchased, acquired or possessed as a curiosity or ornament .0 The A
to define 6éantique. 6 A s p mhkabBalistcs Intélligence Sdrvice tblK 6 s

the Evening Standard

fiOur concern is that at the moment you are entitled to walk down the street with

an antique firearm capable of firing real bullets. Criminals are finding it difficult to

acquire modern  weap ons so they are  having to find alternative sources of supply
such as antique weapons. We are finding criminals with a knowledge of the law.
They recognise that they can carry these weapons with little or no risk of jail . 0

Ot her exampl es o f s idclade tthe q1926s6 Dutghuravolver carried by the
terrorist extremists who killed Drummer Lee Rigby in Woolwich, London in May 2013.

Turning from the defi niti oilcifoerm®tfafiickigar mséd: t o t hat of

ol l'l'icit firear maintiomr a{f Ihterrationah/ W standard
UN Protocol

Aél 1l licit traffickingd shall mean the import,
or transfer of firearms, their parts and components and ammunition from or across the

territory of one State P arty to that of another State Party if any one of the States Parties
concerned does not authorize it in accordance with the terms of this Protocol or if the

firearms are not marked in accordance with article 8 of this Protocol .0 (Article

Directive 91  /4A77/EEC, as amended

fiFor the purposes of this Directive, "illicit trafficking" shall mean the acquisition, sale,
delivery, movement or transfer of firearms, their parts or ammunition from or across the
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territory of one Member State to that of another Memb er State if any one of the Member
States concerned does not authorise it in accordance with the terms of this Directive or if
the assembled firearms are not mar ked(Aiticel@}rcor

Note: The Protocol conductée xpfordibmmaret @oand ncl ud
illicit firearms trafficking in the Directive. The extent to which it would be advisable to

widen the EU definition in line with the international/UN wording will be considered in the

discussion on policy opt ions in Section 4.

The comparative summary at Table 3.2 is reproduced here. This table groups EU Member

States according to their degree of compliance with the UN definition of the illicit firearms
trafficking as established in Article 3 of the Protocol. A separate analysis of national
legislation specifically covering the two sub -elements of firearms trafficking per Article 5
of the Protocol, namely illicit manufacturing and the issue of marking, will be discussed
separately at (ii) and (iii) below.

Com pliance of national illicit firearms No. Member States
trafficking prohibition with UN Protocol

standard

Compliant 6 DE, EL, ES, FR, PT, SI,
Largely Compliant 6 BG, CY,DK, LV, SK, UK
Partially Compliant 5 AT, CZ, EE, LT, SE
Non -compliant 2 Fl, IE

Source: Legal fiches, CSES research (Note: When Member States are missing in the table,
no information was available)

For the EU jurisdictions for which information is available, a clear majority is either
compliant or largely compliant with the UN standard. The analysis below should be read in

conjunction with the comparative table in Appendix E, which includes, where available,

the text of the relevant national legislation.

It is notable thateve n f or those Member States judged o6écompl i a
transposes the precise working of Article 3 of the UN Protocol into their national law.

Rather, it can be said that the relevant national provisions taken as a whole conform to

the UN standar d. In France , furthermore, the UN standard is implicitly met since under

the relevant provision % fillicit firearms trafficking conduct is criminalised if it violates EU or

international law.

6Largely compliantd Member St at es atoneofilict fingadms ant wi t h
trafficking but for a missing reference to marking (BG, DK, LV, UK); exporting, in the case

of Cyprus ; or sales, in the case of the Slovak Republic

Partially compliantd Me mber St ates ar e mi ssing mo r €
definition. Thus, Czech Republic has no reference to sale, import/export, or movement

or transfer of firearms; Estonia no reference to acquisition or marking; Lithuania  no

reference to sale of firearms or marking; Sweden no reference to export, acquisition,

% Décret n° 2013 -700 du 30 juillet 2013 article ler T 1l 7 11° (see infra) Décret n° 2013 -700 du 30 juillet 2013

article Zer i Il i 11.
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sale, delivery or movement of firearms, or illicit manufacturing or reference to marking of
firearms.

The only Member States so-cbapl i akintadd ahdslreldna
the former case, there is no legal definition of "trafficking in fire arms": legal sanctions do

however exist and are divided into several laws and regulations. For the latter jurisdiction,

3

6.nm

the country respondent r e dhere dssno specificAgnal ddfirdtionxof E :
Firearms Trafficking. Firearms Importation Licensing Laws cover offences of Trafficking

and sales without a permit. There is no historic, present or expected future firearms
manufacturing industry in this state. The impact of Firearms Trafficking has as a result

0

only been an inward phenomenon from other European and international States.

Legislation has not been required to regulate a non -existent Firearms industry in Ireland

As with the o6firearmsdéd definition, the fol
of the 6illicfiitckfiinrgeda ronisf etnrcaef, br oken down

by

n

0

oOWi

Table 3.5(a): Definition of ¢6illicit firear ms

AT | BE | BG | CY | CZ |DE | DK | EE | EL | ES | FI FR

HR

HU

Does the definition
include selling a
f_|rearm without a a X a a a a X a a a |NA | a
licence or

authorization from the
State?

N/A

Does the definition
include selling to an a X a a a a a a a x [N/A | &
unlicensed buyer?

N/A

Is there a distinction
made between selling
or supplying firearms
unlawfully to a
legal/natural person X X X X X a X a a x |N/A| &
resident in the  country
as opposed to a
legal/natural person
abroad?

N/A

Are there other
offences related to
illicit firearms ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~
trafficking in your a a a a a a a a a a |NA | &
country, such as
possession of arms?

N/A

Is the use of special
investigative ~
techniques legally
envisaged?

N/A

Is there liability for
legal persons, ie
corporate bodies? To
what extent can a a |NA | a a| a X a a X a X | &
legal person be held
liable in the context of

illicit arms trafficking

N/A

Cse:;:t,:gy & Evaluation

Services

63

ng summ

Me mber

traffi

S

c



Study to Support an Impact Assessment on Options for Combatting lllicit Firearms
Trafficking in the EU

Section

Comparative Analysis of Legal Issues

3

(fine, criminal liability
of directors)?

Does the offence of
illicit firearms
trafficking allow for
6l esser o
intent, such as
suspicion of
committing an
offence?

for |

N/A

N/A

N/A

N/A

N/A

N/A

Is possession of
firearms criminalised
in the laws on illicit
firearms trafficking?

N/A

N/A

N/A

N/A

N/A

Is export/import of
firearms criminalised
in the laws on illicit

firearms trafficking?

N/A

N/A

N/A

N/A

N/A

Table 3.5(b): Definition of

traffi

LV

LU

o

SE

Does the definition
include selling a firearm
without a licence or
authorization from the
State?

N/A

N/A

N/A

N/A

N/A

Does the definition
include selling to an
unlicensed buyer?

N/A

N/A

N/A

N/A

N/A

Is there a distinction
made between selling
or supplying firearms
unlawfully to a
legal/natural person
resident in the country
as opposed to a
legal/natural person
abroad?

N/A

N/A

N/A

N/A

N/A

N/A

Are there other
offences related to illicit
firearms trafficking in
your country, such as
possession of arms?

N/A

N/A

N/A

N/A

Is the use of special
investigative techniques
legally envisaged?

N/A

N/A

N/A

N/A

Is there liability for
legal persons, ie
corporate bodies? To
what extent can a legal
person be held liable in
the context of illicit

N/A

N/A

N/A

N/A
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arms trafficking (fine,
criminal liability of
directors)?

Does the offence of
illicit firearms
trafficking allow for
6l essero6 form
such as suspicion of
committing an offence?
Is possession of
firearms criminalised in
the laws on illicit
firearms trafficking?

Is export/import of
firearms criminalised in
the laws on illicit
firearms trafficking?

X |[NJA|N/A | x |[N/A|NA | x |NA| & x |N/A | & X X

X |IN/A| & a |N/A|INA |NA|NA | & |NA| & |[NA| A& a

X |IN/A| & a |N/A|INA |NA|NA| & |NA| & |NA| A& a

Looking at the findings of the matrix in more detail, in general terms there appears to be

some divergence in Member Statesd6 approach to aspect
offence not already covered by the definition of IFT in Article 3 of the Protocol. These

divergences are summarised in Table 3.6 below and are most evident in t he cases of (i)

distinctions in national laws between selling or supplying firearms unlawfully to a legal or

natural person resident in the country versus to a legal or natural person abroad; (ii)

whether liability extends to legal as well as natural perso ns; (iii) the use of special

investigative techniques; (iv) attempted trafficking; (v) aiding or abetting and (vi)

whet her the offence of il licit firearms trafficking
national legislation. The latter is considered furtherin S ection 3.3.4.

Table 3.6: Inclusion of aspects of IFT offence in national laws by number of EU
Member States

Element of illicit firearms trafficking offence contained in national Yes No [NA
law

Does the definition include selling a firearm without a licence or authorization 17 4 7
from the State?

Does the definition include selling to an unlicensed buyer? 19 2

Is there a distinction made between selling or supplying firearms unlawfully 7 13 8
to a legal/natural person resident in the country as opposed to a

legal/natural person abroad?

Are there other offences related to illicit firearms trafficking in your country, 21 1 6
such as possession of arms?

Is the use of special investigative techniques legally envisaged? 12 11

Is there liab ility for legal persons,i  .e. corporate bodies? 14 8
Does the offence of illicit firearms tra 3 13 12
such as suspicion of committing an offence?

Is possession of firearms criminalised in the laws on illicit firearms 15 1 12
trafficking?
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Elaborating on the key legislative divergences: %

Distinction at national law between selling or supplying firearms unlawfully to a person
resident in the country versus a person abroad 7.

: In seven Member States no distinction
is made between selling or supplying firearms unlawfully to a legal or natural person
resident in the country as opposed to a legal or natural person abroad. However, in the

United Kingdom , for example, a different re gime applies in the latter circumstances and
the Export Control Act 2002 will be applicable for selling or supplying firearms outside the
territory of the UK. This does not mean that a person outside the territory of the UK
cannot be prosecuted. It only me ans that the person will be prosecuted under a different
legal regime.

Liability for legal persons: % In Bulgaria, Cyprus, Czech Republic, Demark, Estonia,

France, Lithuania, Portugal, Spain, Slovenia, and the United Kingdom only natural
persons have the ability to register a firearm under their name, thus obtaining a license to

use it. A corporate body or a legal person can register a firearm only under limited
circumstances, namely in the case of obtaining it as a collection item or where the firearm

its elf is deactivated. The Czech Republic is an example of a Member State which has
recently enacted provisions regarding corporate criminal liability. Nonetheless, a legal

person can still be found guilty of illicit firearms trafficking in all of the aboveme ntioned
countries. Germany,  Slovakia and Sweden , for instance, recognise only personal liability

and there are no provisions regarding legal persons. An interesting regime is applicable in

Slovenia where a two -step process is followed: proceedings are init iated and carried out
against the legal person together with parallel proceedings against the perpetrator of the

same criminal offence. In practice, a single charge will be lodged against both the natural

and legal persons and the court will deliver a sing le judgment.

Use of special technigues for the investigation of criminal offences : this is not envisaged

in Cyprus, Denmark, Estonia, Greece, Finland, France, Ireland and Spain . By
contrast, the  Czech Republic, Germany, Lithuania, Portugal, Slovak Republic ,
Slovenia, Sweden and the United Kingdom have enacted such provisions. A summary

of the special techniques available for specific offence in each applicable Member State is

provided below.

Attempted trafficking  : under Article 5(2)(a) of the UN Firearms Pr otocol signatories are
required to adopt such legislative measures as are necessary to establish as criminal
offences attempting to commit or participating as an accomplice in either illicit

manufacturing of firearms, or illicit trafficking in firearms. Bulgaria , Cyprus , the Czech
Republic, Germany, Lithuania, Portugal, Slovak Republic, Slovenia, Spain and the

United Kingdom have adopted definitions which cover attempted trafficking. By
contrast, the definition in Denmark, Estonia, Greece, Finland, France a nd Latvia do

not expressly cover attempted trafficking.

®The extent to which the offence of illicit firearms traffic
|l egislation is considered at 3.3.4, |In addition, Member States
(covering export/import, acq uisition/sale, and delivery movement or transfer of firearms) formed part of the

analysis of the IFT definition for Table 3.2, and are not discussed again here.

¥ This distinction is not mentioned in the UN Protocol.

% This point is not covered in the UN P rotocol
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Aiding or abetting the commission of the offence: under Article 5(2)(b) of the UN Firearms
Protocol each state party is required to adopt legislative measures as may be necessary to

establish as crim inal offences the organizing, directing, aiding, abetting, facilitating or
counselling the commission of an illicit firearms trafficking offence. In Bulgaria, Cyprus,
the Czech Republic, Germany Lithuania, Portugal, Slovak Republic, Slovenia

Spain, Sweden and the United Kingdom the definition of illicit firearms trafficking
encompasses aiding and abetting. In contrast, on the basis of the existing legal fiches the

definitions in  Denmark, Estonia, Greece, Finland, France and Latvia do not cover
aiding or abetting.

Table 3.5: Form of special investigative and applicable IFT offence by EU Member
State

In general the following Member States can make use of special investigative techniques:

UK, Sweden, Slovenia, Slovakia, Portugal, Lit huania, Estonia, Czech Republic. In contrast,
in the following they cann ot: Spain, Ireland, Greece and Cyprus. ¥
Member Special investigative technique Applicable IFT
State offence / statutory
reference
BG Framework for tracing of civilian firearms which is Any unlawful activity
coordinated by the Control of Hazardous Devices Offices
within the Ministry of Interior.
cz No details provided in legal fiche See previous column
DE In the prosecution of illegal trafficking of firearms all means See previous column
provided for by the Code of Criminal Procedure are
admissible (if their respective requirements are met).
LT It is legally envisaged a possibility to execute criminal See previous column
intelligence investigation s (i. e. undercover actions: secret
surveillance, secret control of telecommunications, controlled
delivery, undercover agents, simulation of criminal offence,
etc) for all crimes related to illicit firearms trafficking,
including less serious crimes provi ded for in Article 253 of
Criminal Code of the Republic of Lithuania. Forensic
examination of firearms and ammunition is envisaged as
well.
PT No details provided in legal fiche See previous column
SK No details provided in legal fiche See previous column
SE No details provided in legal fiche See previous column
S| Secret surveillance of the person suspected of committing General rules of the
illicit firearms trafficking, including electronic communication, Criminal Procedure Act
wiretapping also in foreign premises, control of computer
systems of banks or other legal entities which may be
involved in financial or other commercial activities.
Moreover, the investigative techniques allow the use of

% Note that not all Member States answered this guestion. Therefore, not all MS are mentioned.
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undercover agents and the acquisition of bank transactions
data, thus allowing the national authorities to trace any
suspicious activity on part of both natural and legal persons.

UK No details provided in legal fiche See previous column

Source: CSES legal fiches
(i) Illicit firearms manufacturing

Under Article 5 of the UN Protocol, State Parties are required to adopt necessary
legislative measures criminalising the conduct of illicit manufacturing of firearms, their
parts and components and ammunitio n. A definition of illicit manufacturing is provided at
Article 3 of the Protocol.

ol llicit firearms manuf adntemational e stdndairdi ni t i on
UN Protocol
i 611 1icit manufacturingé shall mean the man
parts and components or ammunition:
(i) From parts and components illicitly trafficked;
(i) Without a licence or authorization from a competent authority of the State Party
where the manufacture or assembly takes place; or
(i) Without marking the firearms at the time of manufacture, in accordance with
article 8 of this Protocol o (Article 3(d))
Directive 91/477/EEC, as amended
fiFor the purposes of this Directive, o6illicit
or assembly of firearms, their pa rts and ammunition:
(i) from any essential component of such firearms illicitly trafficked;
(ii) without an authorisation issued in accordance with Article 4 by a competent
authority of the Member State where the manufacture or assembly takes place; or
(i i) without marking the assembled firearms at the time of manufacture in accordance
with Arti dArtele 42))1) . o
Note: These definitions are very similar. Ho we \
and componentso where the Diyeotarveweseswot
essential component 0.
A summary table of national | egislative defini
such an offence exists) is set out in the table below. Reference should be made to
Appendix E for further detail, including where available the wording of the relevant
national provisions.
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Table 3.6: Conformity of definition of illicit firearms manufacturing definition
with UN Protocol

Conformity of national definitions of illicit firearms No. Member States
manufacturing with UN Protocol

Wider definition than Protocol 0 -

Conforms to Protocol definition 5 CY,DEES, FR, LT
Manufacturing criminalised but legislative definition 8 BG, DK, EL, LV, PT, SlI,
unavailable SK, UK

Offence not defined in national law 3 FI, IE, SE

Source: Legal fiches, CSES research (Where MS are not mentioned, data was missing)

Eight Member States have criminalised the illicit manufacturing of firearms offence;

however, the precise wording of the definition is not available. 190 Of other EU jurisdictions,
Cyprus and Spain replicate the definition found in the Protocol (and thus the Directive,
which is based on the wording in the Protocol). The situation in ~ France is identical to the
overarching illicit firearms trafficking offenc e definition: the relevant international and EU
standards are implicitly incorporated. Meanwhile, illicit firearms manufacturing in
Lithuania  appears to be covered by Article 253(2) of the Criminal Code:

fiA person who, without an authorisation, produces , acquires, stores, carries,
transports or handles at least three firearms, the ammunition, explosives or
explosive materials of a large explosive power or in a large quantity shall be
punished by imprisonment for a term of four up to eight years . 0

In relat ion to Sweden Chapter 9 of the Weapons Act covers persons who intentionally
possess a firearm without having the right to it, or transfer or lend a firearm to someone

who is not entitled to possess the firearm. The national expert for SE has been asked to
confirm if a manufacturing of illicit firearms offence exists elsewhere in Swedish criminal

law. Finally, as already stated Finland and Ireland do not formally define illicit firearms

trafficking or, it Fcsonpdruecstubmeodf, itlhlag.cistubmanuf acturi
(iii)  Marking

The final sub -section of this 3.3.1 refers to falsifying or illicitly obliterating, removing

or altering the marking(s) on firearms as criminalized at Article 5 of the UN Protocol.

190 we will seek this information from legal fiche respondents and other stakeholder in order that this information
is established by the end of Phase II.
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6l 1l 1licit firearms tr aflhterrationah/gGWstaddarii ni t i on
UN Protocol
Article 3(e):
ol llicit traffickingé shal.l mean the i mport, ¢
transfer of firearms, their parts and components and ammunition from or across the
territory of one State Party to that of another State Party if any one of the S tates Parties
concerned does not authorize it in accordance with the terms of this Protocol or if the
firearms are not marked in accordance with article 8 of this Protocol .0 (Ar
3(e))
Article 8:
fil. For the purpose of identifying and tracing each fire arm, States Parties shall:

(a) At the time of manufacture of each firearm, either require unique marking providing

the name of the manufacturer, the country or place of manufacture and the serial
number, or maintain any alternative unique user -friendly mar king with simple geometric
symbols in combination with a numeric and/or alphanumeric code, permitting ready
identification by all States of the country of manufacture;

(b) Require appropriate simple marking on each imported firearm, permitting
identificati on of the country of import and, where possible, the year of import and
enabling the competent authorities of that country to trace the firearm, and a unique
marking, if the firearm does not bear such a marking. The requirements of this
subparagraph need n ot be applied to temporary imports of firearms for verifiable lawful
purposes;

(c) Ensure, at the time of transfer of a firearm from government stocks to permanent
civilian use, the appropriate unique marking permitting identification by all States Parties

of the transferring country.

2. States Parties shall encourage the firearms manufacturing industry to develop
measures against the removal or alteration of markings . 0

Directive 91/477/EEC, as amended
Article 1(2)

fiFor the purposes of this Directive, "ill icit trafficking" shall mean the acquisition, sale,
delivery, movement or transfer of firearms, their parts or ammunition from or across the
territory of one Member State to that of another Member State if any one of the Member

States concerned does not au  thorise it in accordance with the terms of this Directive or if
the assembled firearms are not marked in accordance with Article 4(1) .0
Article 4(1)

fiMember States shall ensure either that any firearm or part placed on the market has
been marked and regi stered in compliance with this Directive, or that it has been
deactivated . 0

The table that follows divides EU Member States recorded in the comparative table at
Appendix E as including a marking requirement in their definition of illicit firearms
traffick ing and Member States where such a requirement is absent from the relevant IFT
provisions.
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Table 3.7: Marking requirement in national illicit firearms trafficking legislation

EU Member States including marking requirement in No. Member States
offence of illicit firearms trafficking
Marking requirement 9 CY, CZ, DE, EL, ES, FR, PT, SlI,
SK
No marking requirement 9 BG, DK, EE, FlI, IE, LT, LV, SE,
UK
Source: Legal fiches, CSES research (Note that not all Member States answered this

guestion. Therefore, not all MS are mentioned.)

There is no marking requirement in just over half of jurisdictions for which information is
avail abl e. On the face of it this i s a notable de
legislation, which could be redressed by an EU measure either:

i Setting out it s own legislative provision criminalising the import, export or
otherwise acquisition, sale, delivery, movement or transfer of any firearm from or
across the relevant Stateds territory to another
the prescri bed manner; or

i Enshrining Article 35 of the UN Model Law, or a suitably amended version of this,
in EU law.

The policy options as regards a possible EU legislative instrument in this area will be
considered further at Section 4.

Consequences of diversity of national le gislation on illicit firearms trafficking offences

(including definitions of 0firear msod, 0firear ms traf
requirements on marking of weapons) for cross -border cooperation by police and judicial

authorities

Turning to th e potential consequences of the diverse definitions of the illicit

firearms trafficking offence in national laws I starting with differences in the
meaning of 6f i r e & rcamshamper tcrese | f-border efforts to combat the
offence . The Legal Loopholes St udy notes that:

ADi fferences in (Member Statesd) nati onal |l egi sl at
instance, what one Member States considers a criminal offence and prosecutes

accordingly might be entirely legal in another. Not only does this lead to practical

problems in combined efforts to combat illegal firearms and other weapons, these

di fferences may al so have serious judici al or C
(Differences in EU definitions of firearms) make comparisons and surveys virtually

impossi bl e, thwarting collaboration between Europeods

preferred approach of the EU and UN to tackle the illicit trafficking of firearms,
ammunition and explosives and, consequently, creating too many opportunities for
criminalstoa ¢ t %o

WEyuropean Firear ms Bugyefloogholes i EafoBad Weapons legislation and regulations in
Europe , p.5
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The study goes on to cite the example of toy weapon
avail abl e i n many European countrieso, but istrict.l
| egi s | ®%Ih ouna@wn Phase 2 research we heard the example of stun devices and
self -defence sprays which can be legally held and carried in a large number of countries,

including some EU Member States, but not the UK. This gives rise to difficulties for UK

prosecuting authorities who need to show intent and knowledge on the part of the

suspect. Because of this legislative divergence it is often not possible to do so T and

therefore often no prosecution is made ias O6i mportersd claim they did no
items are covered by a prohibition or restriction in the UK (see case exam ple in Section

3.3.3 below).

A majority (59%) of respondents to our online survey are of the view that compared with

illicit firearms trafficking that takes place purely within their Member State the cross -
border dimension of illicit firearms trafficking is either quite or very significant. Asked
about the extent to which legal barriers , such as the differences in legal definitions , are
also an obstacle to cross -border cooperation, 38% of stakeholders thought these were a

very significant impediment, with another 13% and 19% considering as quite or slightly
significant respectively. Under a third of respondents (31%) considered legal barriers

were not an impediment.

It is important to acknowledge that obstacles to successfully combatting illicit
firearms tr  afficking in the EU are practical as well as legal . The table at Appendix E
records answers from country respondents to the questions of whether there are any
obstacles to securing illicit arms trafficking convictions in relation to the offences outlined

in national legislation; and whether there are any there gaps or shortcomings in the

Me mber Stateods |l egislation to combat t he il licit ar
include:
i For Cyprus , it was felt that, while the legislation was poorly designed to s ecure

convictions, there were insufficient resources t o tackle the full scale of the

problem of illicit firearms trafficking.

1 Thoroughgoing criminalisation of firearms trafficking was required according to the
respondent for Spain : Tlie articles of the Cr iminal Code are not intended for arms
trafficking. It would be very important that the illicit arms trafficking existed as a
crime itself and that the Audiencia Nacional has the competence for dealing with
these cases . 0

i In other EU Member States ( FI, UK ) shortcomings were noted in the laws on

deactivated firearms. %
In pointing out these O0deficienciesd it is important
States for which respondents have so far completed this question, 104" country researchers

were of the view that there were no shortcomings in national legislation as regards
securing convictions or tackling illicit firearms trafficking more generally.

102 1pid,

19 |ssues in relation tdeactivation are dealt with in more depth in the Ernst & Young study being undertaken
for DG Home iparallel with this study

%4 See Appendix E.
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It is clearly of vital relevance to establish whether an identified de ficiency is of a
legal or practical nature . Generally a distinction needs to be made between legal
shortcomings and practical or cultural factors (surrounding, inter alia, corruption, low
prosecution and conviction rates, inadequate resourcing for police and judicial authorities
to confront the problem). The latter factors would require different and possibly non -
legislative solutions at the EU -level when it comes to formulating policy options.

Conclusions 1 definitions of specific offences relating to fi rearms trafficking

Despite the substantively similar definition

and Directive 91/477/EEC, and the existence of model provisions on the

criminalisation of o6illicit firear ms ddfirtibniali c

di fferences in Member Statesd national l egi s

identified in article 5 of the UN Protocol and discussed in this section of firearms

trafficking, firearms manufacturing and falsifying or illicitly oblitera ting, removing or

altering the markings on firearms. It is not possible to create an approximated EU

offence of Illicit firearms trafficking without a standard, EU -wide definition of

6firear msod; in turn, both the absencermkodaan

the offence of illicit firearms trafficking creates uncertainty for national investigating

authorities and has the potential to impede cooperation at the cross -border level.

3.3.2 Level and type of penalties and sanctions applicable to legal and natural
persons

Under the Model Law, it is generally up to individual states to determine penalties and

sanctions of breaches of illicit firearms treafficking
to be compliant with the Convention (the parent instrument of the Protocol) sanctions

must be custodial sentences of at least 4 years for both natural and legal persons. The

Directive meanwhile merely stipulates that rules on infringements of its provi sions T which

do not explicitly cover an offence of illicit firearms trafficking i should be effective,

proportionate and dissuasive.

EU Member States

The following matrix identifies the maximum and minimum (i) custodial sentences and (ii)
financial penalties for illicit firearms trafficking by Member State. This matrix will be
updated with the outstanding information for the remaining EU jurisdictions in Phase llI.

Table 3.8(a): Sanctions (AT to HU)

AT BE | BG | CY | CZ | DE | DK EE EL ES Fl FR | HR | HU
What is the
minimum 6 6 6 6 4
custodial 1

N/A | N/A - |mont - - |mont |mont |[mont |mont - N/A | N/A
sentence for year hs hs hs hs hs
illicit firearms
trafficking?
What is the
maximum N/A 5 6 15 8 10 6 10 2 4 4 10 NA | N/A
custodial lyears lyears |years lyears years |years lyears years [years years |years
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sentence for
illicit firearms
trafficking?
What is the
minimum
financial penalty | \ya |nja lazol - | - | - | - | - laso| - [wAa | - [NA |[NA
for illicit
firearms
trafficking?
What is the
maximum
financial penalty t25p015p42(01.030 u30 050
for illicit NA Too [oo [25 | M oo | = | = [oo | = [NA [ogo |VA [NA
firearms
trafficking?
Table 3.8(b): Sanctions (IE to UK)
IE IT LT LV. | LU | MT |NL |PL | PT RO SE | SK | SI UK
What is the From
minimum 15 days
custodial up to
sentence for 90 days
illicit firearms (or3
trafficking? years in 2 10 6 1 6
N/A |N/A | the N/A | N/A [N/A [N/A N/A  |mont mon -
case of |Y&&rs years hs P [ ihs
an
overlap
with
smuggli
ng)
What is the 8 years
maximum or 10
custodial years in
_sgn_tence_ for 6 the case 10 9 12 6 8 3 5
illicit firearms N/A | ofan N/A | N/A mon [N/A N/A year year
trafficking? years overlap years h years years " [ |years
with
smugglin
g
What is the
minimum
financial penalty | \a Inja | - S NN R N7 (N7 77N B 77N S (N7N) -t I
for illicit 000
firearms
trafficking?
What is the
maximum
financial penalty | \a Inia | - - |NA|NA [NAINA| - [NA | - NAfELY -
for illicit
firearms
trafficking?
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Table 3.8 summarises the information in the matrix by grouping the Member States by
stringency in relation to custodial sentences and financial penalties.

Table 3.9 (a) : Sanctions T Summary of Current situation in Member States
Custodial sentence Member States
Maximum sentence 0 T 3 years and 364 days years EL, SI ,NL
Maximum sentence 4 i 10 years BG, Cz, DE 1% DK, EE, ES, FI, FR, IE,
LT, LV, SE, SK ,BE
Maximum sentence 11 years + CY, PT
Administrative sanctions ( Financial penalties ) Member States

Maxi mum penalty |l ess than BG, CY, DE,EL ,BL,BE

Maxi mum penal tyii L1000@0®0O0 FR, SI

Maxi mum penalty more than a cz

Source: CSES legal fiches (Note: When Member States are missing in the table, no
information was  available)

It can be seen from the table above that some Member States (EL) have relatively low

maximum custodial sentences as well as low maximum financial penalties for illicit

firearms trafficking offences. Others are a mixture, in that they have higher maximum
sentences but lower maximum penalties (CY). Others still (FR) are in the middle grouping

in terms of stringency for both maximum custodial sentences and financial penalties. A

more detailed discussion follows of the individual sanctions regimes in Member States.

Bulgaria is an example of a Member State which has recently introduced more stringent
requirements for acquisition of firearms, licencing, while at the same time imposed more

severe punishments in case of offending any of the provisions. In 2012 the Law on Arms,
Ammunitions, Explosive Substances and Pyrotechnical Articles was passed. Under Articles
156-212 of t hat law in cases of violations fines m |

ay
property sanctions from U500 to U & Sssued) Izensa riod withdr e
manufacture, acquisition or trade with SALW up to 1 year. In case of a repetitive
infringement property sanction up to 025,000 and with
years can be imposed. Along these administrative sanctions, Art icles 338 and 339 of the
Penal Code *°° impose a punishment of 1 to 6 years in case of storing, trading, importing
or exporting firearms without having the right according to law to do so.

In Cyprus the maximum sanction which can be imposed on a person found guilty of illicit
firearms trafficking is imprisonment not exceeding 15 years or to a fine not exceeding

G642, 715 d°%. Inadditidm, the firearms subject to the offence will be confiscated by

the relevant authorities and destroyed with the consent of th at person.

195 Chapter 51 (2) of the Weapons Act.
196 As amended in 2010.
07 Article 51 (1) of Law 113(i) 2004.
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The legislation % in Portugal stipulates that illicit firearms trafficking is punished by

imprisonment from 2 to 10 years. However, there is a discretion on part of the judges

who can increase the sentence from 4 to 12 years 199 in cases where the person is an
official responsible for the prevention of any illicit firearms trafficking, where the person

has knowledge that the arms are destined for the purposes of criminal organisations, or

where he gains substantial remuneration from the trade in arm S.

In Greece , by contrast, a less stringent regime with regards to penalties is into place. By

virtue of Law 2168/93 ,° jllicit firearms trafficking is subject to both criminal penalties

and administrative sanctions. Criminal penalties range from imprisonment of at least 6

months to 2 years along with fines ranging from 03,00

Slovenia applies a dual sanc tions regime: provisions relating to natural persons and legal
persons are contained in separate legislative frameworks. In essence this reflects both the
prevailing national criminal procedure and the different treatment of offences as
undertaken by the O ffice of the State Prosecutor General of the Republic of Slovenia. The
illicit firearms trafficking of chemical, biological or nuclear weapons is punished by a
sentence from 6 months and up to 5 years in prison. Large quantities of or very valuable

and dan gerous arms invoke a sentence of imprisonment for not less than 1 and not more

than 10 years ''*. If the natural person is found guilty of trafficking an individual firearm or

a small quantity of ammunition he will be punished by imprisonment of up to one yea r.

With regard to illicit trafficking of composite or spare parts of firearms, ammunitions or

any substances or ingredients, which are known to be used for manufacture of firearms a

sentence of up to 5 years in prison will be applied. In relation to legal persons '*? the
possible sanctions for the entity involve a fine, confiscation of property (in cases where

the proscribed punishment is 5 years of imprisonment) and winding up of the legal entity

itself. In addition to the measure of confiscation the Sloveni an authorities have a wide

discretion in imposing safety measures - either the publication of the judgment or

prohibition of a specific commercial activity. Under Article 13 the fine which may be

prescribed for an offence committed by a legal person may not be | ess 1600@or U

more than 01,000, 000. Di fferent financi al penalties

sentences - puni shment of wup to 3 yearsd i mprisonment is ac
0500, 000 whereas a fine of at Id evhesetthe pumiShménoi® wi | | be

imprisonment of over 3 years. '

Due to the fact that Estonia makes an express differentiation between offences
committed by natural and legal persons two sanctions regimes are applied: in the former
situation the offender can be faced with financial penalties alongside a custodial sentence,
whereas in the latter ca  se the legal entity will be punishable by a pecuniary punishment or
compulsory dissolution, thus allowing for the liability of company directors to be dealt with
separately. Confiscation of the firearms is also envisaged by virtue of Article 392 of the

198 Article 87 - Law 5/2006 -iWeapons. Lawod

19 To be read in accordance with the Portuguese Penal Code - LEI 59/2007.

10 | aw 2168/93 on  "Matters related to arms, ammunition and explosives" , 3 September 1993, amended by Law
3944/2011 in 2011 to transpose the provisions of Directive 2008/51/EC.

11 Article 307(2) of  lllegal Manufacture of and Trade in Weapons or Explosive Materials .

112 | jability of Legal Persons for Criminal Offences Act
13 Article 26 of the Liability of Legal Persons for Criminal Offences Act.
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Penal Code. The unlawful handling of small firearms, including small quantities of

cartridges is punishable by a pecuniary penalty or wup
object of the offence is a large quantity of firearms or essential components thereof the

offender is faced with up to 5 years of imprisonment. However, the Penal Code makes an

explicit reference to offences committed by criminal organisations - the act of unlawful

handling of large quantity of firearms prohibited for civilian use is punisha ble by 6 to 20

yearsd i mprisonment.

In Spain in case of being found in possession of a firearm without authorisation/licence a
sliding scale of sentencing will be applied: imprisonment from 1 to 2 years for handguns

and in case of long firearms a sentence of 6 months to 1 year. With regards to the more
serious offences the Spanish legislation provides for stronger sanctions and much higher
financial penalties. In the case of owning, trafficking and deposition of regulated firearms

or the ammunition for thes e, a sentence of imprisonment of 2 to 4 years is envisaged
for the principals, and with imprisonment from 6 months to 2 years for those found to

have cooperated to the organisation of the offence.

Latvia is also an example of an EU Member State that enfo rces financial penalties
alongside custodial sentences. The applicable punishment for a person who illegally
imports or exports explosives, weapons or ammunition the applicable punishment is
deprivation of liberty for a term not exceeding 5 years. The auth orities, however, have the
discretion of ordering community service and a fine instead of imprisonment. Depending

on the involvement of any aggravating or mitigating circumstances the property may be
confiscated by the Latvian police authorities. Similarly to the legislative framework in
Estonia, Latvia also takes a stronger stance against acts committed by organised
groups - imprisonment for a term of not less than 2 years and not exceeding 11 years is
prescribed by section 190.1 (3) of the Criminal Law. In addition to that, members of the
organised group face the possibility of probationary supervision for a term not exceeding
3 years with deprivation of the right to take up a specific office or engage in
entrepreneurial activity for a term not exceeding 5 years. The Czech Republic
has provisions regarding offences committed by an organised group and the applicable
prison sentence in that case ranges from 2 to 8 years.

115 also

In Slovakia the Penal Code stipulates imprisonment ranging from 1 to 8 years dependi ng
on the severity of the offence. This is to be judged by virtue of the specific motivation of

the offender. However, the term might be extended where the possession, exports,

transits of firearms, ammunitions or explosives is carried out as a member of a dangerous
group. In such cases the term of imprisonment of the offender may be increased of up to

20 years when chemical or biological weapons are involved. 118 |t is important to note that

no financial penalties are envisaged in the Slovakian Penal Code.

Sw eden applies a categorisation of illegal trafficking where the maximum sanction

according to the Act on Penalties for Smuggling is imprisonment for at most 6 years HTOA
different sanctions regime applies in cases of petty and grave smuggling - in the former
the maximum sentence is a fine, and in the latter the maximum sentence is imprisonment

14 Article 566, Chapter V of the Criminal Code.

15 Section 279 of the  Criminal Code No0.40/2009  Coll.
116 Article 294 (4 ) Penal Code No. 300/2005.

17 Section 5(1) of  Act on Penalties for Smuggling.
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for at most 6 years. The unlawful import of firearms is sanctioned with a maximum
sentence of imprisonment for at most 2 years. 118

In the United Kingdom the sanctions regi me is relatively straightforward and no sliding

scale of sentences is envisaged. The maximum sanction for illicit firearms trafficking is 5

year so i mpri sonment . The maxi mum custodi @dech sent enc
Republic ° is also 5 years with a discret ion given to the authorities in assessing whether

large quantities of ammunition or weapons of mass destruction were involved. In the
former case the offender shall be punished by a prison sentence of up to 2 years,
disqualification in case of a legal pers on, and forfeiture of items or other assets.

In Denmark a broadly similar approach is followed subject to the caveat that a different
regime is applied for exceedingly dangerous weapons (examples include mortars,
grenades, bombs, submachine guns and machine guns), which will involve a custodial
sentence of up to 6 years. With regards to small firearms (also including ammunition,
crossbows, silencers and optical sights) section 192(a) of the Danish Criminal Code
stipulates that sanctions will vary from a fine to imprisonment of up to 2 years. A novel
provision covering the commission of acts of terror is contained in the Danish legislative
framework. Life imprisonment may be applied to any person who transports weapons or
explosives with a view to commi  t such acts. %

No specified offences for illicit firearms trafficking are envisaged in Ireland  and therefore
the sanctions regime ap  plies only to firearms offences which are punishable up to 6 years
of imprisonment on indictment.

As a consequence of the abo ve -mentioned diversit y of national legislation on
sanctions , cross -border cooperation by police and judicial authorities could be
hampered. In this regard harmonisation of the sanctions regime among EU Member

States could facilitate smoother application of many preventive and investigative
measures.

Looking at the possible cross -border consequences of the varying nature and

severity of penalties and sanctions in national laws outlined above , the present
maximum custodial sanction for illicit firearms traff icking related offences of two years
(for unlawful import) in Sweden to 10 years in France to 15 years in Cyprus arguably
encourages Oforum shoppingd by <criminals. Under t hi
choose EU jurisdictions between which to move illi cit firearms on the basis that such
activity carries a lower penalty if the offenders are caught in the chosen Member State(s).

Although beyond the scope of this study , further research is needed to establish whether

this theory is correct in practice, but a number of stakeholders (including representatives

of police and investigating authorities) were of the view that forum shopping of this kind

was indeed practised by criminals.

If illicit firearms trafficking is not consistently criminalised for legal a s well as natural
persons , this creates an uneven framework for penalising the offence which could be

exploited by criminals to their advantage. At the same time it may hinder cross -border
judicial and police attempts to combat illicit firearms trafficking . for example, if a

18 Section 7 of  Act on Penalties for Smuggling .
119 Section 279 of the  Criminal Code  No. 40/2009 Coll.
120 Section 114(2) of the  Danish Criminal Code
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corporate entity (i.e. a legal rather than a natural person) is operating in two jurisdictions,

A and B, and undertakes activities which constitute illicit firearms trafficking in jurisdiction

A but not in jurisdiction B, this will hind er a joint investigation by, or cross -border
assistance between, the investigating authorities of those Member States. Equally, joint
investigations and assistance run the risk of being undermined if the likely sanction for

the same firearms trafficking of fence is serious in one jurisdiction but relatively trivial in
another.

Conclusion T penalties and sanctions applicable to legal and natural persons

Approximating penalties and sanctions for illicit firearms trafficking

sanctions would provide legal certainty for police and judicial authorities

and reduce criminalsé& i ncen.tThiyv\aes wds@xpressed byn s |
most stakeholders that we consulted although some did not have a definite view.

However, there may be political and legal obstacles to ensuring uniformity of
national laws in this area, given that penalties and sanctions are deeply embedded

in Member Statesdé criminal <codes.

Because any EU measure in this area would onl
maxi mumd threshol ds f oer Statea waultl bedreestq set Meatever

upper limit on sanctions that they wished (provide they were at least four years).

The overall public and policy benefit of minimum rules in the area of illicit firearms

trafficking under the legal basis of article 8 3(1) TFEU is additionally pertinent to

any subsidiarity assessment.

3.3.3 Impact of aggravating or mitigating circumstances on definition of illicit
firearms trafficking and related sanctions

The key legislation at international and EU level does not address the impact of

either aggravating or mitigating circumstances on the definition of illicit firearms

trafficking and related sanctions . The Model Law containing model provisions

prohibiting llicit firearms trafficking (in the form of (i) a ny transnational transfer of

firearms without legal authorization and (i) any transnational transfer of firearms if these

are not marked) '?' simply states that the general system of aggravating or mitigating

circumstances already existing within a Member St at eds nati onal l egislatio
applicable to these provisions. ~ '#

2L Articles 34 and 35 of the Model Law.
22 Model Law Section B commentary, p.45.
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Table 3.9: Aggravating or mitigating circumstances - Current situation in
Member States

Principle aggravating or mitigating circumstances Member States

Degree of intention CZ,ES, PT, Sl

Participation in organised criminal organisation CzZ, DE, FR, LT, LV, SE, SI,

SK

Recidivism CZ, ES, FR, SI

Terrorism connection CZ,FR

State of emergency / war / crisis situation CZ, LT, SK

Large scale / grave consequences CZ, LT, LV, SE

No explicit provision in national law (could be an element at the BG, CY, DK, EE, EL, FI, IE

judicial discretion)

Aggravated illicit firearms trafficking a separate offence UK

Aggravating/mitigating  circumstances derive from general CZ, ES, LT, PT, SI, SK

criminal procedural code

A comparative table containing the national provisions for aggravating or mitigating
circumstances in respect of illicit firearms trafficking offences is set out at Appendix E.

Member States

As can be seen from the table above, around half of Member States for which information

is available provide in their national laws for aggravating or mitigating circumstances

relating to the factual circumstances of the offender. In four Member States the guestion
of mens rea is applicable. The question of aggravating or mitigating circumstances for

illicit firearms trafficking is dealt with under general criminal law provisions in several EU
jurisdictions, while the UK is the only Member State where there is only a separate
offence of aggravated illicit firearms trafficking.

Examining the findings in further detail: aggravating factors in the case of Czech

Republic ,** Germany ,'* Lithuania '*°, Latvia '*, Slovak Republic  ,*?" Slovenia '

123 pggravating circumstances in CZ are governed by those set out in the criminal code for all offences. Of most

relevance for illicit firearms trafficking are sectaocominal4?2
of fence fAduring an emergency situationodinalanger exemt co manmdt i( 0g

commi tting t h eas anfofgenizer,ea nfember of an organized group or a member of a
conspiracy , 06 See CZ |l egal fiche, question 2.2.12.

(a) 0
bme

n
o

2 gections 51(2) and 52(2) (sanctions) of the German Weapons Act:

generally be deemed to apply when the offender acts for gain or as a member of a gang formed for the purpose

of committing such offences on a continuing basis, with the involvement of another

125 gee Lithuania legal fiche.

Criminal Law Section 190.1, sub -sections (2) and (3). See Latvia legal fiche.

127 section 294, sub  -sections (4) and (5). See Slovak Republic legal fiche.

128 Under Article 307 of the Criminal Code the sanction for the basic offence is imprisonment of not less than six

months and no more than five years. The sanction for the criminal offence committed in aggravating
circumstances (a large quantity or very valua ble or dangerous firearms or an offence committed

within criminal association) consists of imprisonment of not less than one year and no more than ten years.

See Slovenia legal fiche.
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and Sweden *?° principally involve whether the offence is (i) committed as part of an

organi sed criminal gang or (i $wedeno nit namy afsd ber ane scal eo
aggravating factor if the illicit trafficking act was
theact ot her wi se involved a serious violation of an impo
the Czech Republic  and also the Slovak Republic it is relevant if the act was committed

in a Acrisis situationo. I n common wi t h these ot h
cir cumstances for weapons offences in France include whether the offender was part of a

criminal organization , as well as whether he was a repeat offender or engaged in terror -
related activities.

In Portugal , the degree of intention of the offender is signif icant (see further
discussion on intent and negligence at section 3.3). In this jurisdiction, illicit firearms
trafficking offences committed intentionally are deemed aggravated and this is reflected in

the resulting custodial sentence. Similarly, it is th ought that absence of intent could be

a mitigating factor in Spain . Article 565 of the Spanish Criminal Code 130 provides:
AThe Judges or Courts of Law may | ower the penal't
Articles by one degree, as long as the circumstances of th e fact and of the
of fender prove the |l ack of intention to tWse the wea

However, this refers to articles 563 and 564, which relate to crimes of possession of arms

and not illicit firearms trafficking. The lack of intention may t herefore be a mitigating
factor only if the court applies an analogous approach to the sentencing of illicit firearms
trafficking offences as it does to illicit firearms possession offences.

It should be noted that in jurisdictions such as Bulgaria, Cypr  us, Denmark, Estonia,
Finland, Greece and Ireland where there are  no explicit provisions in national
legislation on aggravating or mitigating circumstances, it is nevertheless very conceivable

that the court may, at their discretion, take the existence of such circumstances into
account in their sentencing of guilty offenders.

Consequences of diversity of aggravating or mitigating factors for cross -border
cooperation by police and judicial authorities

Having set out the above brief comparative overview regarding the existence of
aggravating/mitigating circumstances for illicit firearms trafficking in EU Member States,
what are the consequences of the diverging situation described above in terms

of polic e and judicial cooperation in a cross -border context ? The first point to note
is that aggravating or mitigating circumstances are linked to the issues of
penalties and sanctions , discussed above. These in turn have an effect on police and

judicial cooperat ion. In the case of mitigating circumstances, where the existence of these

is likely to lower the possible penalty or sanction for a suspected offence, incentives may

be reduced for sustained, coordinated investigation by investigating authorities in two o r
more EU jurisdictions.

Our online survey indicates that stakeholders consider issues of negligence (see Section
3.3 below) and aggravating or mitigating circumstances to be of relevance to the problem

2 The Act on Penalties for Smuggling defines faggravating circums
Sweden legal fiche.
W see Chapter V AOn owning, trafficking and deposit of weapons, amm

31 Spain legal fiche.
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of illicit firearms trafficking. However, one surve y respondent noted that, more than these

legalistic concerns, tackling illicit firearms trafficking involves more practical, operational
issues relating to the manner in which police investigations are organised and conducted.

CSES Online Survey i Negligence, aggravating or mitigating circumstances

Q: How effective are the notions of negligence, aggravating or mitigating
circumstances in tackling the problem of illicit firearms trafficking?

17.6% ; Small extent: 17.6%; No extent: 11.8%

A: Survey respondents : lLarge extent: 23.5% ; Some extent: 29 .4% ; Neutral:

Stakeholder (ltalian firearms manufacturer) comment: fiThe problem is not the law,
but the structure of operative organisations,

Conclusion T aggravating or mitigating circumstances

There are divergences in the treatment of aggravating or mitigating
circumstances i n Member St aThesedearchauggesistheat
external factual context in which the offence is committed is frequently a

material ~ factor (for example, whether the suspect is part of a criminal organisation

or the scale/gravity of the alleged trafficking offence). In a smaller number of EU
jurisdictions, by contrast, the internal

committed aggravated illicit firearms trafficking. Finally, it should be noted that
national laws refer more frequently to the existing of aggravating than mitigating
circumstances 1 though mitigating f actors may indeed be available as part of a

Approximating  national legislation on aggravating or mitigating
circumstances may be politically challenging for the reasons outlined above in
relation to penalt ies and sanctions. Namely, it may result in anomalies regarding

firearms trafficking as compared with other related offences, such as drug or people
trafficking. Member States may be reluctant to undertake these, and may
furthermore be of the view that the availability and nature of aggravating or
mitigating circumstances is best determined at a national not EU level.

tha w s

wor
degree of intent in committing the offence) is relevant to whether he has

jurisdictiondéds general criminal |l egal framewo

nati onal courts?o approach to aggravating

or

3.34 Factor of negligence and degrees of intent

Article 5 of the UN Firearms Protocol only provides for an offence of illicit

firearms trafficking committed intentionally . The drafting does not stipulate a precise

form of intent (for example knowledge onl

woul d suffice). I n |l ight of it he v ameyd raag inchaionale e s

;etn;:t’:gy & Evaluation

Services

y ’

82

or

whet |
and



Study to Support an Impact Assessment on Options for Combatting lllicit Firearms Section
Trafficking in the EU

Comparative Analysis of Legal Issues 3

jurisdi ©ttheoModel Law also leaves it to individual states to specify the level of

intent required for each article in accordance with their legal system and nati onal practice.
Table 3.5:  Negligence and degrees of intent - Current situation in Member States
Negligence and degrees of intent Member States
No distinction between intentional or negligent illicit firearms trafficking BG, CY, DK, IE, ¥
LV
Higher penalty for intentional illicit firearms trafficking (aggravating PT
factor)
Lower penalty for negligent illicit firearms trafficking (mitigating factor) CZ, DE, ES, FR, SE
Negligent illicit firearms trafficking not criminalised EL,134LT, Sl, SK,
UK

Source: CSES legal fiches (Note: When Member States are missing in the table, no
information was available)

Note: 6 Negligent illicit firearms traffi-irkarmsgm@latéads under s
offence which an offender is judged to have been committed negligently , howsoever this
is precisely defined under local law. Negligence commonly entails conduct of an

unreasonably low standard but which lacks specific knowledge/intent on the part of the
perpetrator.

EU Member States

The above table shows that in a number of EU jurisdictions the offence of illicit firearms

trafficking offence is not worded in such a way that criminal intention is explicitly

required. In other Member States ( Czech Republic , France, Germany, Portugal,

Spain, Sweden ) the degree of intention T its presence or absence i may influence the

penalty or sanction awarded by the court. % ltisals o notable that unl awf ul
firearms in  Sweden includes a gross negligence offence, meaning that ordinary

¥ Model Law, Secton B commentary, p.45. On the meaning of é6intentiond, the
cauti ons trbfargonly th thescontluct or action that constitutes each criminal offence and should not be

taken as a requirement to excuse cases in particular wher e persons may have been ignorant or unaware of the

law that constituted the offence 0.

133 There is no distinction because no specific legal definition of firearms trafficking exists in Ireland (see IE legal
fiche.)

13 However, it should be noted under section 1 (1) and section (5) of the Firearms Act 1968 possession of an
illicit firearm is an absolute offence and therefore encompasses negligent possession.

1% |n Spain the possibility of a lower sanction in the absence of intent is applicable if illicit firear ms trafficking is

dealt with analogously to illicit firearms possession. The legal fiche notes that Article 565 of the Criminal Code

(Chapter V AONn owning, trafficking and deposit of wheTalpeo nkuydgaemsmuni t
or Courts of L aw may lower the penalties stated in the preceding Articles by one degree, as long as the

circumstances of the fact and of the offender prove the lack of intention to use the weapons for unlawful

purposes 06 . However, this refers t oreateditacdnesdaf poSsésSionafmrths énd nbt illicih a t
firearms trafficking.o
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negligence does not suffice for the court to establish the crime. 1% In a minority of

jurisdictions ( Greece, Lithuania, Slovak Republic, Sloveni a) it is not possible
negligently to commit the crime of illicit firearms trafficking : some degree of intent
on the part of the suspect must be established, in other words.

As noted above, negligent illicit firearms trafficking falls outside the scope of the UN
Firearms Protocol. However, article 34, paragraph 3
Protocol ex pressly allows states to adopt Aimore strict or

those provided for by the Convention .17 In other words, there is nothing in the

curr ent international (or indeed EU) instruments to stop Member States from criminalising
illicit firearms trafficking committed negligently as well as intentionally. The reason

policymakers have left the issue of negligence to individual states is because it is an area

of criminal law where there are divergences in the legislation and legal culture between
jurisdictions. 6Dol us eventualisé, for exampl e, i s a
systems negligence is only rarely sufficient for criminal liabil ity to arise: most criminal

offences require intention, knowledge or recklessness. Indeed, a maxim of the common
law considered fundamental to upholding the rule of law is that "actus non facit reum nisi
mens sit read (Athe deed do emessrhis mindhaduity)a man gui l ty

It has already been established that negligent illicit firearms trafficking is an offence in

some Member States and not others. Further differences exist as to the meaning of

6intentiondé in the differ waview & the j varying degrees ofon s . An o
intention required by Member States , Where this information has so far been

established in our research, is provided below:

Table 3.6: Intent T Current situation in Member States
Intention 6Lesser b form of intent possi bl e
blindness)
Yes CZ, EL, ES, LT, PT, SI, SK
No (knowledge required) BG, CY, DE, IE, UK

Source: CSES legal fiches (Note: When Member States are missing in the table, no
information was available)

Not only is there a divergence between Member States where intention refers to
knowl edge of and desire to commit the crime and those
but the form of this lesser intent also differs between EU jurisdictions.

For example , in Spain the judge has wide discretion to determine whether the suspect

had a requisite state of mind amounting to intention at the time of committing the

offence. *® In Lithuania , by contrast, the Criminal Code distinguishes between specific

and general i ntent. The latter category requires knowledge on the part of the suspect.

However, gener al intent may nevertheless be considere

1% gSee Sweden legal fiche.
137 See Model Law, Section B commentary, p.45.
138 gee Spain legal fiche, question 2.2.7.
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extent that, so long as the suspect consciously allows the offence to take place, general
intent can be made out  even if the court determines he did not actually desire it to

happen .'* Similarly, in Slovenia the suspect does not need to wish to perform the
offence if it can be established that he was aware that he could perform it and he
consented to it (contingent intent).  4°

In other Member States (  Czech Republic , Greece, Portugal and Slovak Republic ) the

legal fiche responses suggest that lower forms of intent than pure knowledge, such as

suspicion or wilful blindness, are sufficient for the offen ce of illicit firearms trafficking.

Strict liability is applied to corporations and legal persons in the Czech Republic

Turning to the possible consequences of this legislative variation in the factor of

negligence and degrees of intent on cross -border po lice and judicial cooperation

to combat illicit firearms trafficking , as noted at section 3.3 above, 53% (nine of 17)
stakeholders responding to the online survey questi ol
negligence, aggravating or mitigating circumstance s in tackling the problem of illicit

firearms trafficking?6 agreed that t héhegracticalt i ons we
consequences of the standard of mens rea for investigating/prosecuting

authorities charged with combatting cross -border llicit firea rms trafficking was

illustrated by a senior policy officer at the UK National Crime Agency. These are

summarised in the text box below.

Case example i knowledge and intention in UK firearms trafficking legislation

I Section 5 of the Firearms Act 1968 is a strict liability offence. This means that
mere possession of a proscribed firearm i s
state of mind/intention.

1 However, there is no specific importation of illicit firearms offence under
the firearms legislation . The relevant importation offence is found at section 170
of the Cust oms and Exci se Management Act
offence under section 170 an individual must have knowledge and intention in
relation to importing firearms. 141

1 A senior officer at the UK National Crime Agency told us that on several
occasions (2006 -2009), handguns have been imported concealed in private
multi -occupancy passenger -vehicles or privately operated parcel post vehicles
which carry legitimate post, parcels and passenger s for monetary remuneration
(typically minibuses providing a service to transport parcels/post and passengers
from Lithuania to the UK). Even where large numbers of firearms have been
found in these vehicles, successful prosecutions have been problematic a S
it is difficult to prove knowledge of the items and the intent to evade the
importation restriction

9 Differences in what constitutes an illicit firearm between Member States can also

contribute to the difficulty of establishing mens rea on the part of the suspect.
139 Article 15 of the Criminal Code. See Lithuania legal fiche, question 2.2.7.
140 Article 25 of the Criminal Code. See Slovenia legal fiche, question 2.2.12.
11 The NCA official explained that, to commit an offence under s.170 CEMA, the person must be knowingly
concerned with the acquisition, carrying, removing, depos iting, harbouring, keeping or concealing or in any
manner dealing with items whose importation or exportation is prohibited or restricted by legislation. In addition
to this, the importation must be with the intent to evade a prohibition or restriction on the items.
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For example, stun devices and self -defence sprays can be legally held and
carried in a large number of countries, including some EU Member States and
the USA, from where many travellers to the UK arrive. As both intent and
know ledge are necessary in order to prove the offence, it is often not possible to

do so 1 and therefore often no prosecution is made i as Oi mporterso
did not know that such items are covered by a prohibition or restriction in the
UK.

Source: CSES research

Conclusion i factor of negligence and degrees of intent

Approximating legislation in the area of negligence and degrees of intent

would reduce the uncertainty produced by existing divergences for
national police and investigating authorities. It would further remove the
potential obstacle of illicit firearms trafficking activity being considered an offence

in one EU jurisdiction but not another as a result of differing approaches to the
negligence and/or the mens rea requirement in the Member States, hampering
efforts to tackle the problem at a cross -border level.

Approximating legislation in such a way that lowers the requirement of intent and

includes the possibility of a negligent illicit firearms trafficking offence in all EU

Member States would make it easier for police and judicial authorities to prosecute

suspects, and give confidence that cross -border investigations will bear fruit. It

woul d in addition reduce incentives for fo
jurisdictions by crimina  Is. However, regards negligence, in particular the common

law jurisdictions may consider this a sensitive area given that as a general principle

criminal offences require an element of intention or recklessness (with the latter

defined as the conscious tak ing of an unjustified risk). Negligent conduct T
understood as conduct of an unreasonably low standard but which is unconscious

or lacking in foresight T generally falls outside of criminal liability.
Finally, it should be noted that policy and practical factors may be more
relevant than legislative divergences/deficiencies in this area. The UK

National Crime Agency official told us that although the police, armed forces and
coastguard were all under a statutory duty to assist in the enforcement of the

im portation offence (s.170 of CEMA), in reality conflicting policy priorities T in
particular in relation to counter terrorism i may lead to other offences being
considered instead.

3.4 Conclusions - Comparative legal analysis

International and EU legal frameworks that have a bearing on illicit firearms

trafficking leave signatories are broadly defined and leave signatories with

considerable discretion on how key provisions are implemented. Example
provisions on the criminalisation of illicit firearms tra fficking are included in the Model

Law. The latter was developed after many signatory states to the Convention and Protocol

indicated their need for model legislation or guidelines in order to harmonise domestic

legislation with the requirements of these U .N. instruments. However, the Model Law itself

has no binding force on EU Member St ates. Wh a't
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appreciationd for national |l egislators to i mplement t
manner in line with their legal traditi ons, neither the Model Law clauses nor the

international or EU instruments are prescriptive as regards the various legal elements of

an fllicit firearms trafficking offence, notably the areas of penalties and sanctions; the
existence of aggravating or miti gating circumstances and the possibility of a negligent
illicit firearms trafficking offence. Other important issues where there are differences
relate to the ways in which firearms trafficking offences are prosecuted (as mere
possession in some instances ) and seizure in transit (and tracing issues).

As a result of the different legal cultures and the non - prescriptive approach at
international/EU level, there is a diversity of legal frameworks in relation to
illicit firearms trafficking at the national lev el. However, it should be emphasised

that divergences in national legislation are not per se a rationale for EU intervention. The
relevant issue is whether such divergences reflect legislative deficiencies at the national
level which undermine both local a nd intra -Member State efforts to combat the trafficking
of firearms.. It goes without saying that the legal basis of any EU measure is of
preeminent relevance in any consideration of the rationale for EU action in this area,
namely Article 83(1) TFEU, whic h provides for the establishment of minimum rules
concerning the definition of criminal offences and sanctions in the area of illicit firearms
trafficking with a cross  -border dimension where this is necessary as a consequence of the
nature or impact of thi s offence or from a special need to combat such trafficking on a
common EU basis.

Minimum, EU -wide rules on illicit firearms trafficking (of the kind set out for

Policy Option 3 in Section 4) would have the potential benefit of: reducing legal

uncertainty produced by divergences between Member Statesbd
illicit arms trafficking offences for police and investigating authorities;

facilitating prosecutions, where this is a result of deficient national legislation

rat her than a 0 cactical reluctahcé to dring gharges for illicit firearms

trafficking offences; ensuring that criminals are unable to exploit loopholes, and

reducing incentives for criminals forum shop between EU jurisdictions. The
results of our Phase 2 research indicat e that divergences do indeed affect cross -border
police and judicial cooperation T and that, given the intrinsically cross -border nature of
illicit firearms traffic ~ king, there is an argument for combatting the problem on an EU -wide
basis.

However, the res earch suggests that in addition to differences in the laws,

practical issues such as lack of resources, impediments to joint investigations by
police authorities in different Member States (for example lack of intelligence -

sharing or use of special investigative techniques), conflicting policy priorities

(for example with anti -terror legislation) and lack of enforcement of existing

laws also hinder cross -border efforts to combat illicit firearms trafficking .
Feedback from the research indicates that at the judicial stage in cross -border cases, for

example in seeking permission for controlled deliveries or asking for a prosecutor to take
up a case following an investigation, differences in legal frameworks can cause
complications.

In considering any E U initiative it is to bear in mind that there are likely to be political
sensitivities in approximating some elements of the illicit firearms trafficking offence

where and to the extent that these involve fundamental principles of criminal law at the

natio nal level.
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This section begins by defining the policy objectives and policy options with

regard to any EU intervention to strengthen the framework for combatting
illicit firearms trafficking. The various policy options are then evaluated to

identify the preferred opt ion. The final section sets out a framework for the
monitoring and evaluation of measures relating to the preferred option.

4.1 Overview - Policy objectives and options

To recap briefly, the assessment set out in Sections 2 and 3 suggests that

different | egal frameworks exist across the EU to address illicit firearms

trafficking and that these make it more difficult to tackle the problem. The
research shows that  cross -border police and judicial cooperation can be impeded by the

lack of harmonisation with regard to the definition of offences for illicit firearms
trafficking, aggravating or mitigating circumstance, sanctions and penalties, and the

factor of negligence and degrees of intent . That said the research highlights other (non -
legal) factors that are also significant.

The overall policy objectives of any new EU -level initiative to combat illicit
firearms trafficking can be summarised as being to combat illicit firearms

trafficking in the EU more effectively and by doing so to enhance the common

area of freedom, security and justice. More specifically, the aims should be to
better prevent, deter, detect, disrupt, investigate, prosecute and cooperate on illicit
firearms cross -border trafficking. The policy objectives are summarised below:

Policy Objecti __ves

Operational objectives

T To minimize the differences in definitions of firearms offences and levels of
sanctions across the EU.

1  To further encourage the sharing of information and intelligence on illicit
firearms trafficking and the links with other criminal activities.

1 To put in place a system for regular monitoring the effectiveness of efforts to
disrupt firearms crime including generation of comparable statistics.

Strategic __objectives

1 To deter the committing of criminal offences related to illicit firearms
trafficking.

1 To improve the cooperation between law enforcement authorities at the EU and
Member State levels in preventing , detecting, disrupting, investigating and
prosecuting illicit ~ fire arm s trafficking.

1  To provide a model which can be promote d in discussions with third countries
on firearms risk reduction.

Overall __objective

i  To contribute to an enhanced level of security and to less firearms -related
crime in the EU by reducing the number of firearms illicitly trafficked to, from
and within the EU.
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Policy Objectives & Options

Ultimately the policy objective should be to contribute to a reduction in the
level of illicit firearms trafficking in the EU, thereby enhancing the security and
welfare of citizens, and reducing the social and economic harm caused by the
problem.

Definition of Policy Options

Based on the research, a number of policy options can be defined that, in varying
degrees, would promote EU objectives and tackle the problem of illicit firearms
trafficking. To summarise:

4

Summary of Policy Options

1  Policy Option 1: Status Quo I continuati on of the current situation with no
new EU intervention.

1  Policy Option 2(a): Non -legislative action - would aim to promote closer
collaboration between Member States in combatting illicit firearms trafficking
rather than introducing any new EU -level initi atives (except where this is

necessary to promote closer collaboration). This option would include non -
statutory intervention, either as a first step or to support action for
implementing EU legislation in the future.

1 Policy Option 2(b): Minimum legislati ve intervention at the EU level -
this would involve a minimum level of legislative intervention at EU level to
strengthen cross -border cooperation, e.g. by adding legal obligations to
certain aspects of cooperation. Policy Option 2(b) would require Member
States to undertake certain tasks set out in Policy Option 2(a), thereby
strengthening cooperation between the law enforcement agencies and
judiciaries of different Member States.

1 Policy Option 3: Comprehensive legislative solution at EU level - EU
action to introduce legally -binding common minimum standards across
Member States with regard the definition of criminal offences and their

sanctions related to illicit arms trafficking and linked offences.

1  Policy Option 4 - this would involve combining Policy Options 2 and 3.

The research indicates that there is a consensus amongst those we consulted that the
status quo is not desirable and that if nothing is done, the problem of illicit firearms
trafficking will worsen . Beyond this, however, there is considerable uncertainty amongst
key stakeholders as to which Policy Option should be pursued.

To the extent that opinions were expressed, it would seem that Policy Option 2is
favoured most followed by Policy Option 3. Man y argued that differences in legal
frameworks are not the main obstacle to effective cross -border cooperation in the effort
to tackle the problem of illicit firearms trafficking, and that priority should be given to
addressing other issues such as improvin g the sharing of information on illicit firearms
trafficking, strengthening the capacity of law enforcement agencies to tackle the
problem, and speeding up judicial proceedings in relation to investigations.
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4.2  Policy Option 1 - Status Quo and Baseline Scenario

Policy Option 1 is a situation where no new EU action is taken to tackle illicit firearms

trafficking.

If no action is taken at EU level, the scale of illicit firearms trafficking problem

is likely to increase in the coming years. As discussed i n Section 2 (6Probl
definition6), it is very difficult to quantify the nu
However, the EU6s internal mar ket and dismantling of
trade means that the trafficking of illicit firearms is made much easier. * Even if the

scale of the illicit trafficking in firearms remains the same, this would nevertheless

transl ate into an increased stock of illicitly held f
argued that the EU still has the advantage of h aving a relatively immature firearms
trafficking market, with the majority of cases being
The existing supply of illicit firearms from within the EU (theft of legal firearms,

reactivation, etc) appears to be large enough for Organised Crime Groups to procure

their weapons without the need to import firearms. This situation could continue if no

action is taken at the EU level.

More generally, i f no action is taken at the EU level, it is expected that the

problem of illici t firearms trafficking will continue to develop as an important

driver/facilitator of criminality in the EU. The research has shown that Member

States could be categorised into three board types: (i) countries of origin, (ii) transit
countries and (iii) countries where the firearms are used. One Member State can fit

into more than one of these categories. No action at EU level would thus also increase
the risk that countries which are currently only countries of origin or transit might
gradually experience higher level of criminality stemming from the availability of

firearms.

Overall, Policy Option 1 would have no positive impact on the policy objectives

and could have negative effects by sending a signal to criminals that the EU

does not consider illicit firearms trafficking as an important issue. Furthermore,

if the problem is not seen to be tackled, the EU as a whole would lose some of the

goodwi I | and o6soft |l everagebd6 it currently holds in tr)

at a global level.

The status quo scenario does not mean that nothing will change in terms of

actions to combat illicit f irearms trafficking because some initiatives are
currently underway . Even if no new actions are taken at the EU level, the problem
would still be affected by existing measures, or pieces of legislation that are either
already in place or expected to be int roduced in the near future by Member States.
Amongst these, the following are of particular importance:

Firstly, existing international conventions (the UN firearms protocol and Draft Arms
Trade Treaty (ATT)) are being implemented by all EU28 Member State s. Even without

12 For example, France experienced a 40% rise in the seizure of illicit firearms between 2010 and 2011 with

new trends emerging. The recent seizure of firearms in Reims (France) illustrates this situation: the suspected
group of fcol Iteddeadivatedfirearmmspby mail from a number of Member States which were then
reassembled. The Shooting in Istres was also done with a firearm that had been ordered online and received

through the post. Such loopholes in the legislation and enforcement of the legislation will continue to exist in
a status quo scenario and could lead to the illicit firearms trafficking problem becoming worse.

Centre for 90
Strategy & Evaluation

Services



Study to Support an Impact Assessment on Options for Combatting lllicit Arms Trafficking in ffeaBWwaion Section

Policy Objectives & Options 4

EU action, a minimum level of harmonisation already exists with the illicit
manufacturing of and trafficking in firearms being crimalised in line with the Protocol's
requirements and definitions.

Secondly, some legislative developments at the national level could proceed
anyway in the absence of an EU initiative in this area. For example, Belgium amended

its law of firearms in 2006  '** which drastically reduced the legal ownership of some
types of firearms. Traditio nally, the introduction of new national firearms legislation
follows high -profile incident where they are used (e.g. the Liege shooting in Belgium)

and this pattern is likely to continue as long as incidents occur involving fatalities linked

to the use of llicit firearms. However, such legislative developments will be piecemeal

both in the timetable of their implementation and the substance of the national laws

enacted, and therefore less effective than a comprehensive EU -level initiative.

Thirdly, exi sting tools for police and judicial cooperation will almost certainly
evolve and improve . Cross-border efforts to tackle illicit firearms trafficking rely on
close operational joint working at the police/judicial and customs levels, and over time

this coop eration has improved as officials get used to working together more closely.

Law enforcement and judicial officials consulted during this study have underlined the
usefulness of existing tools such as Joint Investigation Teams, direct rogatory letters

exch anged to gather information and other types of cooperation, and the use of these

existing techniques is likely to increase.

4.3 Policy Option 2(a) Non -Legislative Action

Policy Option 2(a) would aim to promote closer operational collaboration

bet ween Me mber Statesd | aw enforcement agencies witl
tackling illicit firearms trafficking. This option would focus on non - statutory

intervention, possibly as first step or supporting action for m ore comprehensive EU

legislation in the future (i.e. Policy Option 3) but this need not necessarily be the case.
The key measures could include:

1 Improving the exchange information on illicit firearms trafficking;

i Facilitating special investigative techni gues and the capacity building needed for
more effective action to combat cross -border aspects of the problem;

i Strengthening the regulatory framework for legal firearms to reduce the

transfer of weapons into the illicit market;

i Other measures - improved mo nitoring and data collection tools, strengthening
the role of the EU agencies.

Policy Option 2(a) would be designed to help make existing legislative

frameworks, institutional set -ups and implementation structures work more
efficiently and effectively. Unlike Policy Options 2(b) and Policy Option 3, no new
legislation would be introduced at either the EU or Member State levels. Interventions

would be aimed at promoting closer collaboration between Member States rather than
introducing new EU -level initiativ  es (although these may be necessary to promote close
collaboration, e.g. an EU  -level information sharing platform). The focus would be on
measures to improve enforcement of existing legal frameworks, to strengthen police

143 oi réglant des activités économiques et individuelles avec des armes of 8 June 2006.
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and judicial cooperation, and to im prove monitoring systems. Policy Option 2(a) could
include other non -legislative actions such as improve networking between Member
States, capacity building, etc. This policy option could be considered to be partially
addressed through the framework of the firearms policy cycle priority and the
implementation of the COM Communication.

Figure 4.1: Overview of Policy Option 2 Measures

7 + Database for ¢ Exchange of + Training for * Not ¢ Regular + Not

E firearm information administrativ applicable for updates/ame applicable for
E dealers between e authorities legal firearms ndments to legal firearms
Q * Database for national who are in databases

E firearm administrativ charge of

— owners e authorities arms

go * Database on of Member registration

2 registered States and marking.

Weapons

e

* Database on * Exchange of * Training for * Establishing * Regular .
lost and stolen information Law effective and updates/ame Appropriate/ha

n weapons via Europol to enforcement efficient ndments to rmonized

E * Integrated all Member officials (EU investigation databases sentences for
~ Ballistics States and MS) to techniques the relevant
8 Identification identify and (e.g. offences.

= System confiscate controlled
: + Database on illicit weapons delivery,

© confiscated wiretapping)

a,'o firearms

= * Database on

convictions on
firearms
offences

According to our interviews and the workshops, law enforcement agencies generally

have good relationships with each other and already work closely together on cross -
border cases. However, in some of the newer EU Member States i which are often the
transit routes of if not the source of illicit firearms - there is a need to improve the
capacity of law enforcement agencies to ¢ ollaborate as some face a shortage of human
resources and the skills needed to deal with cross -border cases. In this situation,
perhaps inevitably, priority tends to be given to dealing with domestic law and order

cases. According to the research, there is also a need to improve the sharing of
information and intelligence on illicit firearms trafficking. 144

144 These points were  stressed particularly by the representatives of law enforcement authorities from Croatia,
Slovenia and Bosnia who participated in the workshop organised by CSES covering Austria, Hungary and the
Western Balkans.
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