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1. MSG 317 IND 2022 0184 IRL EN 05-10-2022 05-07-2022 COM 6.2(3) 05-10-2022
2. Commission
3. DG GROW/E/3 - N105 04/63
4. 2022/0184/IRL - SERV60
5. article 6, paragraph 2, third indent, of Directive (EU) 2015/1535
6. Within the framework of the notification procedure laid down by Directive (EU) 2015/1535 , the Irish
authorities notified to the Commission on 4 April 2022 the draft “Electoral Reform Bill 2022 (Part 4 - sections 117
to 139 inclusive)” (hereinafter the “notified draft”).
The Commission services addressed to the Irish authorities a request for supplementary information on 16 May
2022. The answers provided by the Irish authorities on 30 May 2022 are taken into account in the following
assessment.
In the notification message, the Irish authorities explain that the primary purpose of the notified draft is to
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provide for transparency in political advertising in the online sphere, considered necessary to support open
political discourse in democratic processes and protect the integrity of the electoral processes. In addition, your
authorities explain that the requirements set out in the notified draft would only apply during electoral periods.
The notified draft applies to the purchase for placement, display, promotion or dissemination, directly or
indirectly including through an intermediary, of an online political advertisement during an electoral period. As
notified, Part 4 of the Electoral Reform Bill 2022 would impose requirements on online platforms and on the
buyers of political advertising.
The Commission acknowledges and shares the objectives pursued by the notified draft. The Commission has
also been working on creating a harmonized regulatory framework on the transparency and targeting of political
advertising in the EU. The Commission welcomes the support expressed by the Irish authorities in their replies
to these initiatives.
Nevertheless, on the basis of the analysis of the notified draft, and the responses to questions from the
Commission provided by the Irish authorities, the Commission considers that some of the measures included in
the notified draft – concerning their intended practical interpretation – are incompatible with Articles 14(1) and
15(1) of Directive 2000/31/EC.
Examination of the notified draft and replies provided by the Irish authorities have prompted the Commission to
issue the following detailed opinion.
(1) General remarks - Directive 2000/31/EC (the “e-Commerce Directive”)
The notified draft as well as the notification message indicate that the certain requirements therein would apply
to “online platforms”. The notified draft provides a definition of online platforms for the purposes of the Electoral
Reform Act, which encompasses providers of websites, web applications, digital applications or, more generally,
other sellers of an online political advertisement accessible to the general public or a section of the public.
In their replies to the request for supplementary information sent by the Commission, the Irish authorities also
clarify that the national measure transposing the e-Commerce Directive remains applicable to all online services
in parallel and in addition to the obligations in the notified draft, which are confined to online political advertising
during an electoral period.
Consequently, online platforms under the scope of the notified draft constitute information society services as
defined in Article 1(b) of Directive (EU) 2015/1535 and therefore also within the meaning of Article 1 and 2 of
the e-Commerce Directive, insofar as they fulfil the conditions mentioned therein ("any service normally
provided for remuneration, at a distance, by electronic means and at the individual request of a recipient of
services"). The applicability of the e-Commerce Directive to the notified draft also stems from the obligations
included therein, which concern the taking up or pursuit of the activity of information society services. These
obligations would thus fall within the coordinated field of the e-Commerce Directive as set out in its Article
2(h)(i) and, consequently, have been assessed against this Directive.
In the light of the definition of “online platforms” contained in the notified draft, the scope of the notified measure
also includes providers of information society services, some of which are expected to qualify as intermediary
service providers as per Section 4 of the e-Commerce Directive.
(2) Country of origin - the “e-Commerce Directive”
As regards territorial scope, Section 117 of the notified draft provides that the obligations for online platforms
would apply to services that account for more than 10,000 unique monthly users in Ireland. In their replies to the
request for supplementary information sent by the Commission, the Irish authorities confirm that notified draft
would, in principle, be applicable to information society service providers not established in the territory of
Ireland. However, the Irish authorities clarify that for information society services established in Member States
other than Ireland, in the event that it was established that the provisions of the notified draft were stricter than
those applicable in the Member State of establishment, the requirements would be altered and reduced to the
requirements of the Member State of establishment.
The Commission takes note of this explanation and reminds the Irish authorities of their duty to ensure that the
national measures in question fulfil substantive and procedural requirements of Article 3 of Directive
2000/31/EC.
(3) Compatibility with Articles 14 and 15 of the e-Commerce Directive
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To the extent that the notified draft also applies to the providers of intermediary services falling under Section 4
of the e-Commerce Directive, the Commission has assessed these obligations against Articles 14 and 15 of the
e-Commerce Directive and reached the following conclusions.
The notified draft imposes obligations on online platforms in the context of political advertising, but is unclear as
to how online political advertising is to be identified, and by whom. When requested to provide more information
on the scope of the obligations for online platforms stemming from the notified draft, the Irish authorities
confirmed that the responsibility for ascertaining (i) whether an advertisement constitutes an online political
advertisement, (ii) the identity of the buyers, and (iii) the residence of the buyers, will fall primarily on online
platforms.
In this context, online platforms are obliged to consider certain documents which may be obtained from the
buyer or gathered independently from the buyer to “ascertain and verify” of certain data and information
provided by the buyer of advertising regarding its identity.
In particular, the notified draft lays down the following requirements for online platforms:
– Section 120 requires online platforms to apply the measures set out in section 121 to verify the identity of the
buyer of an online political advertisement, and if for any reason it considers that the information and documents
it obtains thereby are insufficient to verify the identity of the buyer of the online political advertisement, the online
platform shall request and obtain any additional information as it is necessary for such verification, and failing
that, shall not place, display, promote or disseminate the online political advertisement (section 120);
– Section 121 details the measures online platforms are required to take to identify and verify the buyers of
online political advertisements. These include (i) ascertaining and verifying the identity of the buyer on the basis
of official documents (whether or not available in electronic form); (ii) ascertaining and verifying the buyer’s
address on the basis of official documents (where they contain address information) or statements from a
regulated financial services provider; (iii) obtaining from the buyer a statement regarding the source of the funds
used to purchase the advertising.
– Section 121(7) applies to cases where the online platform becomes aware of information on which there are
reasonable grounds to consider that a buyer of an online political advertisement, or a person providing the
funds, is a person prohibited by the notified draft from purchasing an online political advertisement. In such
cases, it creates an additional obligation for online platforms to make such inquires necessary to ascertain the
accuracy of the information and veracity of the documents provided by the buyer.
– With reference to the condition in section 121(7), Section 123(1) sets out that buyers of online political
advertisement from outside of Ireland are required to provide evidence in relation to citizenship or incorporation
in the European Union. By a cross reference to Section 120 and 121, the notified draft extends the verification
requirements of online platforms also to this evidence.
– Section 120(5), 121(9) and 123(6) state that it will be a criminal offence for an online platform not to comply
with the provisions therein.
Article 14 provides for an exemption of liability for third party content hosted at the request of the recipient of the
service for providers of hosting services. This is on condition that the provider does not have actual knowledge
of illegal activity or information and, as regards claims for damages, is not aware of facts or circumstances from
which the illegal activity or information is apparent; or the provider, upon obtaining such knowledge or
awareness, acts expeditiously to remove or to disable access to the information.
However, the notified draft imposes criminal liability on those platforms that do not take measures against illegal
advertisement where the online platform becomes or is made aware of information according to which there are
reasonable grounds to consider that a buyer of an online political advertisement, or a person providing the
funds, is prohibited by the notified draft. In such cases, the notified draft creates an additional obligation for
online platforms to make such inquires necessary to ascertain the accuracy of the information and veracity of
the documents provided by the buyer.
The Commission considers that this imposition of liability must not be triggered by a lower knowledge standard
than the “actual knowledge” requested by the e-commerce Directive. The Court of Justice of the European
Union has interpreted that actual knowledge can be triggered by a notification, to the extent that it contains
“sufficient information to enable the operator of that platform to satisfy itself, without a detailed legal
examination, that that communication is illegal and that removing that content is compatible with freedom of
expression”. In as much as, on the basis of reasonable grounds, the online platform would be required to carry
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out a detailed examination of the facts to determine whether the buyer or provider of the funds is allowed under
the law, the Irish draft appears to be lower than the knowledge standard set out in Article 14 of the
e-Commerce Directive, as interpreted by the Court of Justice of the European Union.
Furthermore, Article 15 of the e-commerce Directive prohibits Member States to impose a general obligation on
intermediary service providers to monitor the information that they transmit or store; or a general obligation
actively to seek facts or circumstances indicating illegal activity. In this sense, the Commission has paid due
regard to the interpretation of such general monitoring prohibition under CJEU case law.
While the notified draft does not make it clear how the political nature of a political advertisement is to be
established, in their reply to the request for further information sent by the Commission the Irish authorities
confirm that they intend that this should fall primarily on online platforms.
Therefore, in order to comply with the requirements under sections 119, 120 and 121, to obtain and provide
information with online political advertising and to identify and verify the buyers (and in light of prospect of
criminal liability for failure to comply), the online platforms would in practice, prior to displaying it, need to
determine whether an ad constitutes a political advertisement according to the notion set out in the notified
draft.
From the notified draft, it is unclear what actions or measures online platforms are expected to take in order to
determine, ex ante and prior to displaying it in their services, the nature of the advertising and whether it
constitutes a political ad for the purposes of the notified draft.
Consequently, as it stands, in order to ensure compliance and avoid liability, the notified draft is likely to require
online platforms systematically to monitor all the advertisements available in their services, in real time and prior
to their presentation, to assess whether it fulfils the notion of “for political purposes” as set out in the notified
draft.
As regards the obligations of online platforms, concerning the information and documents obtained from a buyer
of online political advertising, in cases where the online platform:
1. has reason to consider that the information that it receives is insufficient to verify the identity of the buyer of
the online political advertisement; and
2. becomes or is made aware of information on which there are reasonable grounds to consider that a buyer of
an online political advertisement or a person providing the funds to the buyer is prohibited from purchasing
political advertising services;
The notified draft requires online platforms to respectively, (i) request and obtain such other information and
documents from the buyer as are necessary and appropriate in order to verify the identity of the buyer, and (ii)
make such inquires as are necessary to ascertain the accuracy of the information and veracity of the documents
provided by the buyer, without any further indications on the extent of the verification obligations for online
platforms.
In those cases, online platforms are therefore expected to carry out extensive and potentially costly
cross-checking and fact-finding exercises in order to verify the information provided by the buyer of the
advertisement, which would go beyond the best efforts that can reasonably be expected from online platforms
in this context. This includes, according to the information made available to the Commission by the Irish
authorities, gathering additional information, even when not available in electronic format, and resorting to any
relevant database, which in the case of European elections might not be available in Ireland.
The Commission notes that the notified draft does not provide any additional explanations on the circumstances
considered sufficient to understand that there are reasonable grounds to doubt the identity and address of the
buyer of advertising or the person providing the funds and their lawfulness in accordance with the notified draft.
In view of the foregoing, it follows that neither the wording of the relevant provisions of the notified draft, nor the
replies provided by the Irish authorities provide sufficient safeguards on its compatibility with Articles 14 and 15
of the e-Commerce Directive. Therefore, in the Commission’s view, as it stands, the practical implementation of
the obligations set out in the notified draft (Sections 120, 121, 123, as described above) would amount to a
breach of the exemption of liability under Article 14(1) of the e-Commerce Directive and would entail a general
monitoring and fact-finding obligation incompatible with Article 15(1) of the e-Commerce Directive.
Finally, it is recalled, from the CJEU case law that the prohibition to impose a general monitoring obligation
enshrined in Article 15(1) of the e-Commerce Directive must also be assessed in the light of the Charter. In
particular, when establishing measures, national authorities and courts must strike a fair balance between the
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various conflicting fundamental rights that are often at stake in this connection, including the freedom of
expression, the right to the protection of privacy and personal data, and freedom to conduct a business. The
Irish authorities are thus advised, to consider the impact of the requirements under the notified draft on
fundamental rights, in particular the freedom of expression and information and the freedom to conduct a
business.
For the above reasons, the Commission issues a detailed opinion in accordance with Article 6(2) of Directive
(EU) 2015/1535 to the effect that Sections 120, 121, 123 of the notified draft are not compliant with Article 14(1)
and 15(1) of the e-Commerce Directive, as drafted and on the basis of the responses provided by the Irish
authorities.
The Commission services stand ready to support the Irish authorities in complying with their obligations
provided under Directive (EU) 2015/1535 and in ensuring the compatibility of the notified draft national law with
EU law. In this context, the Commission services remain available to discuss regulatory solutions that, without
amounting to a general monitoring obligation, impose on online platforms specific and proportionate duties of
care that can reasonably be expected from them in order to detect and prevent non-labelled political
advertisements or labelled advertisements with inaccurate information on provenance, such as an enhanced
vigilance during sensitive electoral periods. Without imposing ex-ante fact-finding obligations, online platforms
could be required to make reasonable efforts to ensure that the information provided by the advertiser is
complete, via for instance a reasonable level of random checks proportionate to the needs in electoral periods,
or other proactive measures, as an obligation of means rather than an obligation of results (as would be the
case with a positive liability linked to a particular failure).
The Commission is conscious of the political importance attached to the Irish Electoral Reform Bill of which the
notified draft is a part, and it shares the Irish authorities’ objective to support free and fair elections and resilient
electoral processes which provide a high degree of transparency to citizens, strengthen accountability,
empower citizens and deter interference. The Commission would like to remind the Irish authorities that once
the European Union adopts legislation on these matters introducing exhaustive harmonization, Member States
are not allowed to maintain or introduce national rules on the issues covered by the harmonised rules of EU
legislation. The Commission also reminds the Irish Government that, under the terms of Article 6(2) of the
above-mentioned Directive (EU) 2015/1535, the delivery of a detailed opinion obliges the Member State, which
has drawn up the draft technical regulation concerned, to postpone its adoption for four months from the date of
its notification.
This deadline therefore comes to an end on 5 August 2022.
The Commission also draws the attention of the Irish Government to the fact that under the above- mentioned
provision the Member State, which is the addressee of a detailed opinion, is obliged to inform the Commission
of the action, which it intends to take as a result of the detailed opinion.
Should the Irish Government not comply with the obligations provided in Directive (EU) 2015/1535, or should
the text of the draft technical regulation under consideration be adopted without account being taken of the
above-mentioned objections, or be otherwise in breach of EU law, the Commission may commence
proceedings pursuant to Article 258 of the Treaty on the Functioning of the European Union.
The Commission furthermore invites the Irish Government to communicate the adoption of the definitive text of
the draft technical regulation concerned, in accordance with Article 5(3) of Directive (EU) 2015/1535.
Thierry Breton
Member of the Commission
European Commission
Contact point Directive (EU) 2015/1535
Fax: +32 229 98043
email: grow-dir2015-1535-central@ec.europa.eu
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