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FOREWORD

The objective of this Return Handbook is to provigiedance relating to the performance of duties
of national authorities competent for carrying oeturn related tasks, including police, border

guards, migration authorities, staff of detentiaailities and monitoring bodies.

The content of this handbook deals essentially stiéimdards and procedures in Member States for
returning illegally staying third-country nationasd is based on EU legal instruments regulating
this issue (in particular the Return Directive 200%/EC). When reference is made in this
handbook to other types of procedures (asylum piwres, border control procedures, procedures
leading to a right to enter, stay or reside) tHevant Union and national legislation will apply to
such types of procedures. In any case, Member sStdteuld always ensure a close cooperation

between the different authorities involved in thpeacedures.

This handbook does not create any legally bindinlggations upon Member States and it does not
establish new rights and duties. It bases itseH targe extent on the work conducted by Member
States and the Commission within the "Contact CabesiReturn Directive” in the years 2009-
2014 and regroups in a systematic and summarised fhendiscussions that have taken place
within this forum, which do not necessarily reflectconsensus among Member States on the
interpretation of the legal acts. It is complemdnby supplementary guidance on newly arising
issues (e.g. new ECJ judgements). Only the ledalatwhich this handbook is based on, or refers
to, produce legally binding effects and can be ke before a national jurisdiction. Legally

binding interpretations of Union law can only bgagi by the European Court of Justice.

! The findings of the Contact Committee Return Btikee are compiled in document MIGRAPOL CC Return

51.
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1. Definitions

1.1. Third-country national

Legal Basis: Return Directive - Article 3(1); Schhen Borders Code - Article 2(5)

Any person who is not a citizen of the Union wittme meaning of Article 17(1) of the Treaty and
who is not a person enjoying the Community rightreé movement, as defined in Article 2(5) of
the Schengen Borders Code

The following categories of person are not congdéthird-country nationals™:

= Persons who are Union citizens within the meanirigAdicle 20(1) TFEU
(previously Article 17(1) of the Treaty) = persamslding the nationality of an EU
Member State

=  Persons holding the nationality of EEA/CH,;

= Family membersf Union citizens exercising their right to freeomement under
Directive 2004/38/EC;

= Family membersof nationals of EEA/CH enjoying rights of free neowent

equivalent to Union citizens.

Any other person (including a stateless persoty e considered "third-country national”.

Further clarification:

* Members of the family of EU/EEA/CH nationals areespective of their nationality:

— the spouse and, if this is contracted on theshafsine legislation of a Member State and
recognised by the legislation of the host MembeateéStas equivalent to marriage, the
partner with whom the EU/EEA/CH citizen has contedca registered partnership;

— the direct descendants under the age of 21 andignts, including those of the spouse
or registered partner;

— the dependent direct relatives in the ascendmgy including those of the spouse or

registered partner.

By virtue of a special provision in the UK Acciess Treaty, only those British nationals who arenlted
Kingdom nationals for European Union purposes'ase citizens of the European Union.
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» Third-country nationals whose claim to be familymi®er of a Union citizen enjoying an EU
right to free movement under Article 21 TFEU ordaitive 2004/38/EC was rejected by a Member

State may be considered as third-country natidhath persons may therefore fall in the scope of
application of the Return Directive and the minimgtandards, procedures and rights foreseen
therein will have to be applied. However, as regargossible appeal against the decision rejecting
being a beneficiary of Directive 2004/38/EC, then®uission considers that the person will
continue — as a more favourable provision undeickréd of the Return Directive — to be able to
rely on the procedural safeguards provided for ayer VI of Directive 2004/38/EC (for example
as regards notification and justification of dewmsi the time allowed to voluntarily leave the

territory, redress procedures etc.).

1.2. lllegal stay

Legal Basis: Return Directive - Article 3(2); Schhen Borders Code - Article 5

The presence on the territory of a Member State, thiird-country national who does not fulfil, or
no longer fulfils the conditions of entry as set ouAtrticle 5 of the Schengen Borders Code or

other conditions for entry, stay or residence iatthlember State

This very broad definition covers any third-countigtional who does not enjoy a legal right to stay
in a Member State. Any third-country national plogdly present on the territory of an EU Member
State is either staying legally or illegally. Théseno third option.

Legal fictions under national law which considergoms physically staying in specially designated
parts of Member State territory (e.g. transit area€ertain border areas) as not “staying in the

territory” are irrelevant in this context, sincasthvould undermine the harmonious application of
the EU Return acquis. Member States may, howewsidd not to apply certain provisions of the

Return acquis to this category of persons (se@seztbelow).

The following categories of third-country national®, for instance, considered_as illegally staying

in the Member State concerned:

Holders of an expired residence permit or visa,
Holders of a withdrawn permit or visa,

Rejected asylum seekers;

RV

Asylum applicants who have received a decisionrentheir right of stay as asylum

seeker;



Persons subject to a refusal of entry at the bprder
Persons intercepted in connection with irreguladbocrossing;

Irregular migrants apprehended in Member Statédeyr

R

Persons enjoying no right to stay in the MembeteSté apprehension (even though

they are holding a right to stay in another Mentbiate);

U

Persons present on Member State territory duripgri@md of voluntary departure;

=  Persons subject to postponed removal.

The following categories of persons are not considl@s illegally staying since they enjoy a legal
right to stay (which may only be of temporary najun the Member State concerned:

= asylum applicants staying in the Member State inclwvithey enjoy a right to stay
pending their asylum procedure;

= persons staying in a Member State where they eajdgrmal toleration status
(provided such status is considered under natiamabs "legal stay");

= holders of a fraudulently acquired permit for aagaas the permit has not been

revoked or withdrawn and continues to be considasedalid permit.

Further clarification:

» Persons subject to_a pending application for @eese permit may be either legally or illegally

staying, depending on whether they hold a valid wisanother right to stay or not.

* Applicants for_renewal of an already expired perane illegally staying, unless national law of

a Member State provides otherwise. (see also $e51i6).

* Third-country nationals to whom the return proaedestablished by the Return Directive had

been applied and who are illegally staying in theitory of a Member State without there being

any justified ground for non-return (scenario reddrto in para 48 of ECJ judgement in case C

329/11Achoughbabiapare illegally staying. The special reference magl&CJ inAchoughbabian

relates only to the compatibility of national crimal law measures with the Return Directive.
Nothing is said in this judgement on the scopelappllity of the Return Directive and the general
rule fixed in Article 2(1) remains applicable: "B#tr A or B", meaning that a person is either
staying illegally and the Return Directive appli@sthe persons enjoys a right to stay and the

Return Directive doesn’t apply.

1.3. Return



Legal Basis: Return Directive - Article 3(3)

Means the process of a third-country national gobragk - whether in voluntary compliance with
an obligation to return, or enforced - to:
1) his or her country of origin, or
2) a country of transit in accordance with Commumt bilateral readmission agreements
or other arrangements, or
3) another third country, to which the third-countrational concerned voluntarily decides

to return and in which he or she will be accepted.

This definition contains limitations on what can becepted as "return" and what cannot be
accepted as "return" for the purposes of implemgnthe Return Directive. Passing back an
illegally staying third-country national to anotidember State cannot be considered under Union
law as return. Such action may, however, be exueally possible under bilateral readmission
agreements or Dublin rules. It is recommended potdll it "return” but rather "transfer" or

"passing back".

This definition also implies that Member States trardy carry out return to a third-country in the
circumstances exhaustively listed in one of ite¢hindents. It is therefore, for instance, not nbss
to remove a returnee to a third country which ighee the country of origin nor the country of

transit without consent of the returnee.

Further clarification:

» "Country of transit” in the second indent covendyahird countries, not EU Member States.

« "Community or bilateral readmission agreementstber arrangements” in the second indent

relates to agreements with third countries onlyatBral readmission agreements between Member
States are irrelevant in this context. Such agre¢smeetween Member States may, however, in
certain cases allow for passing back of irregulgramts to other Member States under Article 6(3)

of the Return Directive (see section 5.5. below)

* The term_"voluntarily decides to returimi the third indent is not tantamount to voluntary

departure. "Voluntary" in this context refers t@ tthoice of the destinatioby the returnee. Such
voluntary choice of the destination may also happehe preparation of a removal operation: there
may be cases in which the returnee prefers torheved to another third country rather than to the

country of transit or origin.



» Specification of the country of return in the cadeemoval: If a period of voluntary departure

is granted, then it is the returnee's respongibiiit make sure that he/she complies with the
obligation to return within the set period and thex in principle no need to specify the country of
return. Only if coercive measures have to be usedlémber States (removal), then it is necessary

to specify to which third country the person widl kemoved.

1.4. Return Decision

Legal Basis: Return Directive - Article 3(4); 6(6)

An administrative or judicial decision or act, stay or declaring the stay of a third-country

national to be illegal and imposing or stating doligation to return.

The definition of a ‘return decision’ focuses onotwssential elements. A return decision has to
contain: 1. a statement concerning the illegalftthe stay and 2. the imposition of an obligation t

return.

A return decision may contain further elementshsag an entry ban, a voluntary departure period,

designation of the country of return.

Member States enjoy wide discretion concerning them (decision or act, judicial or
administrative) in which a return decision may deged.

Return decisions can be issued in the form of fass@&hding act or decision or together with other

decisions, such as a removal order or a decisidmgnegal stay (see section 12.1 below).

A return decision states the illegality of staythie Member State which issues the decision. It needs
to be highlighted, however, that in accordance wAtticle 11, return decisions may be
accompanied by entry bans having an EU-wide effieiciding on all States bound by the Return

Directive).

Further clarification:

. The flexible definition of ‘return decision’ doenpreclude the decision imposing the
obligation to return from being taken in the forrha criminal judgment and in the context of
criminal proceedingsSagor C-430/11, para 39).

1.5. Removal Order
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Legal Basis: Return Directive - Article 3(5); 8(3)

Administrative or judicial decision or act orderintpe enforcement of the obligation to return,

namely the physical transportation out of the Mengtate.

The removal order can either be issued togethdr thig return decision (one-step procedure) or
separately (two-step procedure). In those caseshich return decision and removal order are
issued together in a one-step procedure, it mustdme clear - in those cases in which a period for
voluntary departure is granted - that removal willy take place if the obligation to return within

the period of voluntary departure has not been diechpvith.

In view of the obligation of Member States to alwagspect the principle of non-refoulement the
Commission takes the position that removal (physicansportation out of the Member State)
cannot go to an unspecified destination but onlg &pecified country of return. The returnee must
be made aware of the destination of the removalabipa in advance so that he or she can express
any reasons for believing that removal to the psepgodestination would be in breach of the
principle of non-refoulemerdndis able to make use of the right to an appeal. Cammission
recommends that this should be done either by ma&nty the country of return in the separate
removal decision (two-step procedure) or by memigrihe country to which the person will be
removed in the case of non-compliance with thegaltion to return, in the combined return and
removal decision (one-step procedure).

1.6. Risk of absconding

Legal Basis: Return Directive - Article 3(7); Redi6

The existence of reasons in an individual case lware based on objective criteria defined by law
to believe that a third-country national who is ghébject of return procedures may abscond.

The existence (or absence) of a "risk of abscoridehg decisive element for determining whether a
period of voluntary departure shall be granted air and for deciding on the need of detention.
Member States must base their assessment whe#nerisha risk of absconding or not on objective

criteria fixed in national legislation. Frequentlged criteria in national law are, for instance:

lack of documentation;
absence of cooperation to determinate identity;

lack of residence;

R

use of false documentation or destroying existioguthents,
11



failing repeatedly to report to relevant authosfie
explicit expression of intent of non-compliance;
existence of conviction for criminal offence;
non-compliance with existing entry ban;
violation of a return decision;

prior conduct (i.e. escaping);

lack of financial resources;

L I

being subject of return decision made in anothemiler State;

U

non-compliance with voluntary departure obligation.

According to general principles of EU law, all da@ons taken under the Return Directive must be
adopted on a case-by-case basis. The above listitefia should be taken into account as an
element in the overall assessment of the individutalation, but it cannot be the sole basis for
assuming automatically a "risk of absconding”. Aautomaticity (such as "illegal entry = risk of
absconding") must be avoided and_an individualssssent of each case must be carried out. Such

an assessment must take into account all relevastors and may in certain cases lead to a
conclusion that there is no risk of absconding etf@mugh one or more of the criteria fixed in

national law are fulfilled.

1.7. Voluntary departure

Legal Basis: Return Directive - Article 3(8)

Compliance with the obligation to return within thime-limit fixed for that purpose in the return
decision.

Voluntary departure in the context of the EU retaaguis refers to the voluntary compliance with
an obligation to return to a third country. Thentelvoluntary departure” does not cover cases in
which legally staying third-country nationals decide to go bctheir home country based on their
own decision. Such "truly" voluntary return (sceadr in the below picture) falls outside the scope

of the Return Directive, since it concerns legahd not illegally staying third-country nationals.
The departure of illegally staying third countrytioaals who have not been detected/apprehended
yet (e.g. overstayers), can be considered as abugrethe definition of "voluntary departure”.
These persons are already under an "abstract"atioligto return under the Return Directive and
may receive a return decision as well as an eranydnce the authorities obtain knowledge of their

illegal stay (at the latest upon exit check — selews section 13.3.).
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The Return Directive covers only scenarios 2 and 3

1. VOLUNTARY RETURN: 2. VOLUNTARY 3. REMOVAL.: enforced
voluntary return ofegally DEPARTURE: voluntary compliance with an
staying third country compliance with an obligation obligation to return of
nationals to return ofillegally staying illegally staying third
third country nationals country nationals

2 + 3 = "Return” (within the meaning of Art 2(3)
Return Directive)

Going from thenational territory of one Member State to the territoryamfother Member State in

accordance with Article 6(2) (see below section)scdnnot be considered as voluntary departure.
The definition of voluntary departure always reqaideparture to a third country. Specific rules on

transit by land through territories of other MemiStates in the context of voluntary departure are

set out in section 6.4. below.

1.8. Vulnerable persons

Legal Basis: Return Directive - Article 3(9)

Minors, unaccompanied minors, disabled people,rgldeeople, pregnant women, single parents
with minor children and persons who have been sidgketo torture, rape or other serious forms of

psychological, physical or sexual violence.

Contrary to the definition of vulnerable personsdigh the asylum acquis (see for instance: Article
21 of the Reception Conditions Directive 2013/33/BU Article 20(3) of the Qualification

Directive 2011/95/EU), the definition in the Retubirective is drafted as an exhaustive list. The
need to pay specific attention to the situatiovalherable persons and their specific needs in the

return context is, however, not limited to the eegsly enumerated categories of vulnerable persons.

The Commission therefore recommends that MembeesStshould also pay attention to other
situations of special vulnerability, such as thosmtioned in the asylum acquis: being a victim of
human trafficking or of female genital mutilatidsging a person with serious illness or with mental

disorders.

Likewise, the need to pay specific attention to $iteation of vulnerable persons should not be
limited to the situations expressly referred to thg Return Directive (during the period of

voluntary departure, during postponed return andndudetention). The Commission therefore
13



recommends that Member States should pay attetdidhe needs of vulnerable persons in all

stages of the return procedure.

2. Scope

Legal Basis: Return Directive - Article 2 and Aléiet(4)

The scope of the Return Directive is broad and @@y third-country national staying illegally
on the territory of a Member State. The followingidber States are currently (2015) bound by the

Return Directive:

—all EU Member States, except UK and Ireland;

— Switzerland, Norway, Iceland and Liechtenstein.

Member States may decide not to apply the Directivecertain categories of third-country

nationals:

— "border cases" in accordance with Article 2(2J¢#®tails see section 2.1. below) and

—"criminal law cases" in accordance with Articl@b) (details see section 2.2. below).

The decision of a Member State to make use of #regation and not to apply the Directive to

"border cases" or "criminal law cases" must be nthelar, in advance, in the national implementing

legislatior?, otherwise it can develop no legal effects. Thereno specific formal requirements for
making known an "opt-out" decision. It is, howeuenportant that it clearly derives — explicitly or
implicitly - from the national legislation if ana twhich extent a Member State makes use of the
derogation.

If a Member State hasn’t made public, in advarisajecision to use the derogations under Article

2(2)(a) or (b), these provisions cannot be used gsstification for not applying the Return

Directive subsequently in individual cases.

Nothing prevents Member States from limiting thee wf the derogation of Article 2(2)(a) or

2(2)(b) to certain categories of persons (e.g.y oefusals of entry at air borders or sea borders),

provided this is made clear in the implementingamet legislation.

Unlike EU Member States, Switzerland, NorwayJdod and Liechtenstein are not bound by EU direstion

the basis of Art. 288 TFEU, but only once they haczepted them and according to general public
international law principles. Thus, contrary to BWember States, Switzerland, Norway, Iceland and
Liechtenstein are not bound by the ECJs case-llaterkto the transposition of directives into nagiblaw and
are free to choose the modalities of the transiposdf the obligation set out in the Return Direeti{e.g by a
direct reference to the text of the Directive) ampliance with its international obligations.
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Member States can decide to make use of the dévoggt a later stage. This must, however, not

have disadvantageous consequences with regardse fhersons who were already able to avail
themselves of the effects of the Return Direct{@ee ECJ irrilev and Osmani, C-297/12...in so

far as a Member State has not yet made use ofitbatetion ... it may not avail itself of the rigbt t
restrict the scope of the persons covered by thattive pursuant to Article 2(2)(b) thereof with

regard to those persons who were already able tol #vemselves of the effects of that directive").

2.1. Border cases - Article 2(2)(a)

Persons who have been refused entry and who aserpiri a transit zone or in a border area of a
Member State are frequently subject to speciakruidVlember States: by virtue of a “legal fiction”
these persons are sometimes not considered totdgrs in the territory of the Member State"
concerned and different rules are applied. The iRelirective doesn’t follow this approach and it
considers any third-country national physicallyystg on Member State territory as covered by its

scope.

Member States are, however, free (but not obliged)ecide not to apply the Directive to "border

cases", defined as third-country nationals who:

— are subject to a refusal of entry in accordancéhvfirticle 13 of the Schengen Borders
Code, or

—who are apprehended or intercepted by the compaighorities in connection with the
irregular crossing by land, sea or air of the extal border of a Member State

and who have not subsequently obtained an auth@aisar a right to stay in that Member State

Further clarification:

. The following categories of persons are for instanovered by the terrapprehended or
intercepted by the competent authorities in coriaectvith the irregular crossingpf external

borders, because there is still a DIRECT connec¢bdhe act of irregular border crossing:

= persons arriving irregularly by boat who are appreted upon or shortly after
arrival,

= persons arrested by the police after having clinrdobdrder fence;

= irregular entrants who are leaving the train/busctviibrought them directly into the

territory of a Member State (without previous ste@oin Member State territory).
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. The following categories of persons are not covénethe termapprehended or intercepted

by the competent authorities in connection withithegular crossingof external borders, because

there is no more DIRECT connection to the actrmefgular border crossing:

= irregular entrants who are apprehended within Mentbiate territory, within a
certain period after irregular entry;

= irregular migrants apprehended in a border regiomegs there is still a direct
connection to the act of irregular border crossing)

= anirregular migrant leaving a bus coming fromiedtibountry, if the bus had already
made several stops in EU territory;

= irregular migrants who, having been expulsed ateaipus occasion, infringe a still
valid entry ban (unless they are apprehended iaecticonnection with irregular
border crossing);

= irregular migrants crossing an internal border (I8Bth the wording of Article 2(2)a
and Article 13 SBC clearly refer to "external basfg

. Practical example of cases covered by the cléaisé who have not subsequently obtained

an authorisation or a right to stay in that Memi&fates"

=

irregular entrants who had been apprehended a&xtieenal border and subsequently
obtained a right to stay as asylum seeker. Everaiter final rejection of the asylum
application - they become again "illegally stayintiiey must not be excluded from
the scope of the Directive as "border case";

a third-country national who was subject of a refusf entry and who is staying in
the airport transit zone (and thus may be excldd®d the scope of the Directive) is
transferred to a hospital for medical reasons ameinga short-term nationglermit
(and not just a postponement of removal under kr8¢2)(a)) to cover the period of

hospitalisation.

. The form, content and legal remedies of decisiesgead to third-country nationals excluded

from the scope of application of the Return Direetby Article 2(2)(a) are covered by national law.

. Refusals of entry according to Article 13 SBC coseerybody who does not fulfil the entry

conditions in accordance with Article 5(1) SBC.

. Persons who are refused entry in an airport trawasieé or at a border crossing point situated

on Member State territory fall under the scope hed Return Directive (since they are already
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physically present on the territory). However, Manli$tates can make use of the derogation of

Article 2(2)(a) stating that Member States may deciot to apply the directive to these cases.

. The temporary reintroduction of internal bordertcols does not re-convert internal borders

to external borders. It is therefore irrelevant tioe scope of application of the Return Directive.
The Commission takes the view that the excepti@nsbbrder cases under Article 2(2)(a) only

apply to cases of apprehension at the externakbgrdot at the internal borders.

. Border and border-like cases which may be excludea the scope of the Directive in

accordance with Article 2(2)(a) of the Directivee arot the same as the cases mentioned in Article

12(3) (simplified procedure in case of illegal ghtillegal entry (the term used in Article 12(33)

not synonymous with the "border and border-likeSesadescribed in Article 2(2)(a). Example: An
illegally staying third-country national who is appended in the territory of a Member State three
months after his/her illegal entry is not covergdAsticle 2(2)(a) but may be covered by Article
12(3).

2.2. Special safeguards for border cases

If Member States opt not to apply the Directivebtvder cases, they must nevertheless ensure — in
accordance with Article 4(4) of the Return Direetiv that the level of protection for affected

persons is not less favourable than that set dieirirticles of the Directive dealing with

Limitations on use of coercive measures;
Postponement of removal,

Emergency health care and taking into account neédsiinerable persons;

R

Detention conditions and

= Respect the principle of non-refoulement

In addition, it should be highlighted that the spf@rds under the EU asylum acquis (such as in

particular on access to asylum procedure) are byeans waived by Member States choice not to
apply the Return Directive to border cases. Thégabbns under the EU asylum acquis include in

particular an obligation of Member States to:

= inform third country nationals who may wish to malteapplication for international
protection on the possibility to do so;

= ensure that border guards and other relevant atiisonave the relevant information
and that their personnel receives the necessaey ¢d\training on how to recognize

17



applicants and instructions to inform applicantscahere and how applications for
international protection may be lodged;

= make arrangements for interpretation to the extexcessary to facilitate access to
the procedure;

= ensure effective access by organisations and pergooviding advice and
counselling to applicants present at border crgsgoints, including transit zones, at

external borders.

Further clarification:

» Practical application of this provision in caserefusal of entry at the border: There are two

possibilities: Either the person is physically msin the territory of a Member State after refusa
of entry at the border (e.g. in an airport tragsibe) or the person is not physically present e th
territory of a Member State (e.g. a person who méssed entry at a land border and who is still
physically staying on third-country territory). tine first case, the safeguards of Article 4(4) aad
should be applied. In the second case, Article déhnot be applied.

* The_right to non-refoulement recognised by Arti¢{é)(b) (and enshrined in Article 3 ECHR as

well as Article 19(2) CFR) is absolute and must Im@trestricted under any circumstances, even if
foreigners are a threat to public order or haverodiad a particularly serious crime. Such persons
may be excluded from refugee or subsidiary pradecstatus, but they still cannot be returned to a

place at which they may be tortured or killed.

2.3. Criminal law and extradition cases
Member States are free (but not obliged) to decideto apply the Directive to third-country
nationals

—who are subject to return as a criminal law saontor as a consequence of a criminal
law sanction, according to national law, or

—who are the subjects of extradition procedures.

Further clarification:

» The_criminal law cases envisaged by this provisimnthose typically considered as crime in the

national legal orders of Member States. Minor ntigra related infringements, such as mere

irregular entry or stay cannot justify the useho$ tderogation:
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= in Filev and OsmaniC-297/12 the ECJ expressly clarified that offenagainst the

provisions of the national law on narcotics andwictions for drug trafficking may

be cases to which the derogation is applicable.

= in Achoughbabianthe ECJ confirmed that this derogation cannotused without
depriving the Return Directive of its purpose andding effect, to third-country
nationals who have committed only the offencelefil staying.

» Extradition procedures are not necessarily reltdeeturn procedures (The basic 1957 Council

of Europe Convention circumscribes extradition aagrendering persons against whom the
competent authorities of the requesting Party ai@cpeding for an offence or who are wanted by
the said authorities for the carrying out of a sarte or detention orderThere may, however, be
overlaps and this derogation aims at making cleatr Member States have the option not to apply
the procedural safeguards contained in the Retineclive when carrying out return in the context

of extradition procedures.

3. More favourable provisions

Legal Basis: Return Directive - Article 4

Even though the Return Directive aims at harmogigieturn procedures in Member States, it
expressly leaves unaffected more favourable prawssicontained irbilateral or multilateral
international agreementg¢Article 4 para 1). The Return Directive also leavenaffectedany
provision which may be more favourable for the dklsountry national, laid down in the
Community acquis relating to immigration and asyl(#rticle 4 para 2) as well abe right of the
Member States to adopt or maintain provisions #wa& more favourable to persons to whom it

applies provided that such provisions are compatibith this Directive(Article 4 para 3)

Further clarification:

» Given that the Return Directive aims at providiog common minimum standards regarding
the respect of fundamental rights of the individuial return procedures, "more favourable" must

always be interpreted as "more favourable for thirnee” and not more favourable for the

expelling/removing State.

* Member States are not free to apply stricter stedglin areas governed by the Return Directive:
See ECJ irEl Dridi, C-61/11, para 33.... Directive 2008/115 .... does not however allowsého
States to apply stricter standards in the area thgbverns'
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 Removal to another Member State — instead of meftwia third country - of a person who does

not agree to go back voluntarily in accordance vitticle 6(2) to the Member State of which it

holds a permitit is normally not possible to use Article 4(3)ns _more favourable provisions

must be compatible with the Directive — which ig thee case in this context, since the general rule

under the Return Directive is return to a third oy and not the passing back of returnees to
another Member State. If, however, direct returratthird country is considered impossible by
Member State authorities (for factual or legal cgs$ a Member State practice of enforced passing
back to the Member State of which the person halgermit would not undermine the Directive
and could — to the extent that going back to thenkler State of which the person holds a right to
stay is more favourable for the person concernagilifyf as a more favourable measure under
Article 4(3).

+ Refraining from issuing return decisions to UAMs more favourable provision? The Return

Directive expressly allows Member States which dbwish to return/remove third-country minors
staying illegally on their territory or are restrad from removing the unaccompanied minor due to
the best interests of the child to grant at any mwtna permit or authorisation in accordance with
national law (e.g. a temporary permit for a mirmistay until the age of 18). The Return Directive
obliges, however, Member State to say either "Aaiig a permit or a legal right to stay) or "B"
(carry out return procedures). This is a straigifod approach, aimed at reducing “grey areas”
and improving legal certainty for all involved. émder to be compatible with the Return Directive,
the situation of unaccompanied minors should bedéich— in legal terms — either as granting of a

temporary permit or a right to stay until they ted@®, or as postponed removal.

* Imposing a fine instead of issuing a return deasiThe Return Directive does not permit a

mechanism being put in place which provides, in ¢lwvent of third-country nationals illegally
staying in the territory of a Member State, depegdon the circumstances, for either a fine or

removal, since the two measures are mutually exayZaizoune C-38/14).

» _Applying parts of the Return Directive to pers@xsluded from its scope under Article 2(2)(a)

and (b) is possible. Such practice is in the irgieoé the concerned person; it is compatible whth t

Directive and can be considered as covered bylAri(S).

4. Criminal law measures for infringements of migrdion rules

Legal Basis: Return Directive — as interpreted yJEn cases El Dridi, C-61/11, Sagor, C-430/11 Agiheabian, C-
329/11, Filev and Osmani, C-297/12.
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Member States are free to lay down penal sanctionslation to infringements of migration rules,

provided such measures do not compromise the apiplcof the Return Directive. It is up to

national law to determine which types of infringertseof migration rules are penalised. Nothing
prevents Member States from also addressing andgtakto account in their national penal law

infringements of migration rules committed in otihember States:

. The imposition of a — proportionate — financial gk for illegal stay under national

criminal law is not as such incompatible with thgestives of the Return Directive since it doesn’t
prevent a return decision from being made and implged in full compliance with the conditions
set out in the Return Directiv&@gor C-430/11). National legislation which foresees the event

of illegal stay — for either a fine or removal iscompatible with the Return Directive since it

undermines its effectivenesdajzoune C-38/14).

. Immediate expulsion under national criminal law ¢ases which aren’t excluded from the

scope of the Return Directive under Article 2(2)}b3ee section 2.3. above) is only allowed in so
far as the judgement stating this penalty compligth all safeguards of the Return Directive
(including on the form of return decisions, legafeguards and advance consideration of the

possibility of voluntary departure)Ségor C-430/11)

. House arrest under national criminal law is onlpwéd if guarantees are in place that

house arrest does not impede return and that itesoto an end as soon as the physical

transportation of the individual concerned outhafttMember State is possibl&agor C-430/11)

. Member States are not free to impose imprisonmedéemunational criminal law on the sole

ground of illegal stay before or during carrying oeeturn procedures since this would delay return.
(El Dridi, C-61/11)

. Member States are free to impose penal sanctioderumational criminal law aimed at

dissuading "non-removable returnees" from remairilegally on Member State territory, i.e. in

situations in which the coercive measures allowedeu the Return Directive have not enabled

removal. Such measures may, however, only be apglithere are no justified reasons for non-

return. Moreover full compliance with fundamentajhts, particularly those guaranteed by the
ECHR and CFR, must be respecteékti{ughbabianC-329/11)

Further clarification:

. "Justified reasons for non-return” may
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= either be reasongutside the scopef influence of the returnee (such as delays in
obtaining necessary documentation from third ceestcaused by bad cooperation
of third country authorities; crisis situation iountry of return making safe return
impossible; granting of formal postponement of mettoleration status to certain
categories of returnees, ...) or

= reasonswithin the sphere of the returneghich are recognised as legitimate or
justified by Union or national law (e.g. health plems or family reasons leading to
postponement of removal; pending appeal proceditltesuspensive effect; decision
to cooperate with authorities as witness,. ..) ifeze subjective wish to stay in the
EU can never be as such considered as "justifizsbre'.

. "Non-justified reasons for non-return” may be reeswithin the scope of influena# the

returnee which are not recognised as legitimafgsiified by Union or national law, such as: lack

of cooperation in obtaining travel documents; laifkcooperation in disclosing ones identity;
destroying documents; absconding; hampering remefyaits; ..... . It should be underlined that
the mere subjective wish of an illegally stayingdicountry national to stay in the EU can never be

considered as "justified reason".

. Penal sanctions aimed at dissuading non-removablenees who have no justified reasons

for non-return from remaining illegally must comphith fundamental rights, particularly those

guaranteed by the ECHR as well the proportionalitgciple. The maximum limit for depriving the

liberty of non-cooperating returnees has been dichiby the Return Directive, in line with — and
even going beyond - Article 5 ECHR, to 18 monthke TCommission considérshat Member

States should not impose imprisonment under peawaldfter the expiry of 18 months (or the
maximum allowed under relevant national law) omumates who committed no other offence than

irregular stay or non-cooperation.

5. Apprehension and obligation to issue a return dgsion

Legal Basis: Return Directive - Article 6

Member States shall issue a return decision tothmg-country national staying illegally on their

territory.

* This issue is subject of pending case C-39M&firabipari
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Member States are obliged to issue a return dectsi@ny third-country national staying illegally
in their territory, unless an express derogatiofioreseen by Union law (see list of exceptions
described below). Member States are not allowetblerate in practice the presence of illegally
staying third-country nationals on their territomthout either launching a return procedure or
granting a right to stay. This obligation on Mem#ates to either initiate return procedures or to
grant a right to stay aims at reducing “grey argas”prevent exploitation of illegally staying
persons and to improve legal certainty for all ined.

As a general rule, the relevant criterion for detieing the_Member State in charge of carrying out

return procedures is the place of apprehensionmiba If an irregular migrant has entered the EU

via Member State A (undetected), subsequently lied/ethrough Member State B and C

(undetected) and was finally apprehended in Men8iate D, Member State D is in charge of
carrying out a return procedure. Temporary reiniobidn of internal border control between

Schengen States doesn’t affect this principle. jphmes to this general rule are set out in sections
5.2,5.3,5.4,5.5. and 5.8. below.

Further clarification:

* An administrative fine under national law for grdar stay may be imposed in parallel with the

adoption of a return decision. Such administrative cannot, however, substitute the obligation of

Member States to issue a return decision and tg oat the removal4aizoune C-38/14).

 Return decisions in accordance with the Returredive must also be taken when a return

procedure is carried out using a readmission ageaenthe use of readmission agreements with a

third country (covering the relations between EUnhber States and third countries) doesn't affect
the full and inclusive application of the Returnré&itive (covering the relation between removing
State and returnee) in each individual case ofrmetm fact the use of the readmission agreement

presumes the issuance of the return decision first.

* National legislation may foresee that a third-doyimational is obliged to leave the territory of

the EU, if his stay is illegal. Such abstract leghligation doesn’t constitute a return decisian. |

must be substantiated in each case by an indivsshehieturn decision.

Apprehension practices — fundamental rights considations

The obligation on Member States to issue a reteaistbn to any third-country national stayi

2

g
illegally on their territory is subject to the peiple of proportionality expressly recognised bg th
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Return Directive in its recital 20: the legitimatgn of fighting illegal migration may be balanced

against other legitimate State interests, sucheasrgl public health considerations, the interést o

the State to fight crime, the interest to have c@hensive birth registration, respect for the best

interests of the child (expressly highlighted irit&@l 22) as well as other relevant fundame
rights recognised by the CFR. Without prejudicéh® competence of Member States to deterr
in accordance with national law the rules on appnelon of illegally staying third-countr
nationals by law-enforcement authorities, the Cossion encourages Member States to res
the considerations set out in the 2012 Fundamdritits Agency documentApprehension o
migrants in an irregular situation — fundamentalghis consideratioris (= Council doc
13847/12). Practices in Member States which regpese principles will not be considered by
Commission as an infringement of the obligationssue return decisions to any third-coun
national staying illegally under Article 6(1) ofetliReturn Directive:

Access to health:

Migrants in an irregular situation seeking mediassistance should not be apprehended

next to medical facilities.

Medical establishments should not be required tareshmigrants’ personal data with

immigration law enforcement authorities for evehtresurn purposes.
Access to education

Migrants in an irregular situation should not bg@r@tmended at or next to the school which ti
children are attending.

Schools should not be required to share migrang’sgmal data with immigration la

enforcement authorities for eventual return purpose
Freedom of religion

Migrants in an irregular situation should not b@rgtmended at or next to recognised religi

establishments when practicing their religion.
Birth registration

Migrants in an irregular situation should be abledgister the birth and should be able to ob

a birth certificate for their children without risk apprehension.
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Civil registries issuing birth certificates shouldt be required to share migrants’ personal

with immigration law enforcement authorities foreetual return purposes.
Access to justice

In the interest of fighting crime, Member Statesyn@nsider introducing possibilities f
victims and witnesses to report crime without fearbeing apprehended. To this end,
following good practices may be considered:

— introducing possibilities for anonymous, or s@nenymous, or other effective reporti
facilities;

— offering victims and witnesses of serious crirttes possibility to turn to the police v

third parties (such as a migrants ombudsman, dpedesignated officials; or entitigs

providing humanitarian and legal assistance);

— defining conditions under which victims or witses of crime, including domestic

violence, could be granted residence permits mgldupon standards included
Directive 2004/81/EC and Directive 2009/52/EC ;

— considering the need for delinking the immignatstatus of victims of violence from the

main permit holder, who is at the same time th@gteator;

lata

a

in

— developing leaflets in cooperation with labouspeactorates or other relevant entities to

systematically and objectively inform migrants agpnded at their work places

existing possibilities to lodge complaints agairieeir employers, building upon

Directive 2009/52/EC, and in this context takingpst to safeguard relevant evidence.

Migrants in an irregular situation who seek legdl should not be apprehended at or next to t

unions, or other entities offering such support.

In addition, the Commission recommends that thodntry nationals in an irregular situation w
wish to access public services premises which temgisternational protection applications sho

not be apprehended at or next to such facilities,

of

rade
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Special cases:

5.1. Apprehension in the course of an exit check

Legal Basis: Return Directive - Article 4(3); Artec6
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A return decision should in principle also be a@odpf an illegally staying third-country national i

apprehended at the EU external border when leawiageU territory. This situation frequently

arises in cases in which an overstay is detected egit control. Nothing prevents Member States
to launch a return procedure when acquiring knogdedbout the overstay and continue the

procedure leading to the issuing of a return desisaccompanied by an entry-ban in an

absentid procedure (see also section 11.3. below).

Even though in such a specific situation, the peisanyhow about to leave the EU, the issuing of
a return decision makes sense, since it allows Men3tates to also issue an entry ban, has
financial implications (distribution of AMIF alloti@ns based on the number of return decisions

issued by Member States) and impacts reliabilitgtafistical data.

Thus Member States are encouraged to provide focegures allowing the issuing of return

decisions and — if applicable — an entry ban) diyeat the airport (or other border crossing pgints

If a third country national has overstayed hisfiea or permit in a first Member State and leaves

the EU _via a second/transit Member State, the medecision and entry ban will have to be issued

by the second Member State (the "overstayer" valihmally also be "illegally staying” within the

meaning of the Return Directive in the second/itdilember State).

However, in those cases in which the bureaucragglved (time needed) for issuing a return
decision might have contrary effects (the persoghinmiss a flight and illegal stay would be
prolonged), Member States may refrain from iss@ngturn decision. (Such practice is covered by
the right of Member States to provide for more iaable provisions for returnees which are

compatible with the Return Directive.)

5.2. Holders of a return decision issued by anothéviember State

Legal Basis: Directive 2001/40/EC

Reminder/explanatianThe effect of a return decision issued by one MenState in another Member State had been
subject of a separate chapter V of the 2005 Conomigzroposal for the Return Directive ("Apprehemsia other
Member States"). This chapter, as well as Artiddeo? the Commission proposal which foresaw to @elgtective
2001/40 on the mutual recognition of decisions lo& expulsion of third-country nationalgas, however, removed
during negotiations and Directive 2001/40 remaiimefdrce.Directive 2001/40/E@xpressly enables the recognition of
a return decision issued by a competent autharmityne Member State against a third-country natipnasent within
the territory of another Member State. Article 6tbé Return Directive does not expressly mentian dhse that a
second Member State recognises a return decisardsby a first Member State in accordance witle®ive 2001/40.

A literal interpretation of Article 6 which wouldquire in such a case the recognising Member 8iatkso issue a full
26



second return decision in accordance with DirecZi©9@88/115, would deprive Directive 2001/40 of adged value. In
order to give an "effet utile" to the continuedsghce of 2001/40, it was necessary to look fonterpretation which

gives a useful meaning to the continued co-exigteri®irectives 2001/40 and 2008/115.

If Member State A apprehends a person who is ajreadbject of a return decision issued by
Member State B, Member State A has the choicetbéei

1) issuing a new return decision under Article G{filjhe Return Directive or

2) passing back the person to Member State B uadezxisting bilateral agreement in
compliance with Article 6(3) of the Return Direaivor

3) recognising the return decision issued by Men8iate B in accordance with Directive
2001/40/EC.

If Member State A recognises the return decisicuaes by Member State B in accordance with
Directive 2001/40, it is still obliged to apply theafeguards related to enforcement of return

(removal) foreseen in the Return Directive wheroesihg the recognised return decision.

The mutual recognition of return decisions may mtevfor significant added value in certain
constellations — notably in the context of tramditeturnees by land (see section 6.4. below). The

Commission encourages Member States to make ubke option of mutual recognition, whenever

it helps to speed up return procedures and to eeddministrative burden.

5.3. lllegally staying third-country national who can be transferred to another Member State

under Dublin rules

Legal Basis: Dublin Regulation (EU) No 604/2013rtiddes 19 and 24

Article 6 of the Return Directive does not exprggsiention the case that a second Member State
makes use of the possibility offered under the DuBkgulation to ask a first Member State to take
back an illegally staying third-country national. liéeral interpretation of Article 6 which would
require in such a case that the requesting (seddedjber State also issues a full return decision in
accordance with Directive 2008/115, would deprive televant Dublin rules of their added value.
The wording of the new Dublin Regulation No 604/2(EU expressly addresses this issue and
provides for clear rules regulating the co-exiséeraf the Return Directive and the Dublin

Regulation.

Cases, in which the third-country national has igppfor asylum and obtained a right to stay as

asylum seeker in the second Member State fall d@eitdie scope of the Return Directive since the

27



third-country national has a right to stay as asykeekers and cannot therefore be considered as

"illegally staying" in the second Member State.

Cases in which the third-country national has mgiiad for asylum and has not obtained a right to

stay as asylum seeker in the second Member Staie farinciple within the scope of the Return

Directive. The following situatioRould be envisaged:

I. The third-country national has_a status as asydeeker in the first Member State (on-

going procedure, not yet a final decision). In thase the Dublin Regulation takes
precedence, on the basis of the underlying priacipht every third-country national
lodging an application for asylum in one of the MmmnStates should have his/her needs

for international protection fully assessed by Member State. A Member State cannot

return that third-country national to a third cayntnstead it may only send him/her to

the Member State responsible under Dublin Regulatioorder to have his/her claim

examined.

ii. The third-country national has withdrawn hig/lasylum application in the first Member

State: If the withdrawal of the applicatibas led to a rejectioof the application (on the
basis of Article 27 or 28 of the recast Asylum Rwahares Directive), the rules described
below under point iii (choice between applying Dabiles or the Return Directive) can
be applied. If the withdrawal of the applicatidrasn’t led to a rejectiorof the
application, the Dublin Regulation takes preceddastex speciali}, on the basis of the
underlying principle that every third-country nata lodging an application for asylum
in one of the Member States should have his/heds&w international protection fully

assessed by one Member State.

The third-country national has a final decisin the first Member State, rejecting

his/her asylum application. In this case, a chaar be made between applying the
Dublin Regulation or the Return Directive. In thewnDublin Regulation this choice is
clearly stipulated in Article 24(4) and the clasdtion is added that from the moment in
which authorities decide to make a Dublin requéisgé application of the Return
Directive and return procedures are suspended ahlydDublin rules apply (this also

affects rules on detention and on legal remedies).

° The examples provided are simplified for explanapurposes. In practice every case must be etealzased

on the individual circumstances.
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iv. The third-country national had already beenjettbof successful return/removal

(following rejection or withdrawal of an asylum djgption) from the first Member State
to a third country. In this case, should the tldadintry national re-enter EU territory,
the new Dublin Regulation clearly stipulates in Atdicle 19(3) that the first Member
State can no longer be responsible for the thinhty national (and therefore no
transfer can be foreseen to this Member Statdhisnscenario the Return Directive will

have to be applied.

Concrete examples:

* An applicant for international protection in Meml&tate A travels without an entitlement to a
neighboring Member State B (crossing internal baederhere he/she is apprehended by police. As
a subject to the Dublin Regulation, he/she is feansd back from Member State B to Member
State A. Should Member State B in this situatiguésa return decision to this person for illegal

stay in the territory?
= Dublin rules prevail. No return decision can bsusd by Member State B.

* Is Member State A (in the above described scenafiowed to issue a return decision itself

(together with an entry ban that will be postpooatll the completion of the asylum procedure)?

= No. As long as the person enjoys the right to atagn asylum seeker in Member State
A, his/her stay is not illegal within the meanirfglee Return Directive in Member State

A and no return decision can be issued by Memlzde $t.

» A third-country national granted international fgcion by Member State A is illegally staying
in Member State B (e.g. overstaying 90 days). & Return Directive applicable in such cases?
What will be the procedures if the person refusegd back voluntary to the first member state

which has granted protection?

= The Dublin Regulation does not contain rules oking back beneficiaries of
international protection. Therefore the "generabmme" foreseen in Article 6(2) of the
Return Directive will have to be applied. This implthat Member State B will have to
ask the person to go back to Member State A anfdtheiperson does not comply
voluntarily — Member State B has to consider isguanReturn Decision, taking into
account all safeguards provided by the Return Divec including in particular the

principle of non-refoulement. In certain circumstas when return/removal to a third
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country is not possible and removal to another Men®tate can be qualified as "more
favourable measure" (see section 3 above) Memlade & may enforce the "passing-
back" of the person to Member State A.

* A third-country national who had been fingerprahfellowing irregular entry to Member State
A and who hasn’t requested asylum in Member Staig fubsequently apprehended in Member
State B. Can Member State B transfer the persok tmdviember State A in accordance with

Dublin rules?

= No. Since there isn’t any link to an asylum procedthe Dublin Regulation is not

applicable.

5.4. lllegally staying third-country national holding a right to stay in another Member State

Legal Basis: Return Directive — Article 6(2)

Third-country nationals staying illegally on therrieory of a Member State and holding a valid
residence permit or other authorisation offeringight to stay issued by another Member State
shall be required to go to the territory of thahet Member State immediately. In the event of non-
compliance by the third-country national concerneiih this requirement, or where the third-
country national’s immediate departure is requiréal reasons of public policy or national

security, paragraph 1 shall apply.

This provision — which replaces a similar rule eoméd in Article 23(2) and (3) of the Schengen
Implementing Convention (SIC) — foresees that narnedecision should be issued to an illegally
staying third-country national who is holding aigdagbermit to stay in another Member State. In

such cases the third-country national should infitiseplace be required to go immediately back to

the Member State where he/she enjoys a right to €maly if the person does not comply with this

request or in cases of risk for public policy otioaal security, a return decision shall be adopted

Further clarification:

» The form in which the request “to go to the temytof that other Member State immediately” is
issued should be determined in accordance witlomatiaw. It is recommended to issue decisions
in writing and with reasons. In order to avoid amibn, the decision should not be labelled "return

decision".
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» _Period for going back to other Member State: Noegal indication can be given regarding the

time which should elapse between the request ttw gbe territory of another Member State until
the moment at which a return decision in accordamitle Article 6(1) is issued. An appropriate
time frame should be chosen in accordance withonatkilaw, taking into account the individual
circumstances, the principle of proportionality ahd fact that the termifimediately is used in

the legal provision. The time between the requegbtto the other Member State and the issuing of
a return decision under Article 6(1) must not banted as part of an eventual period for voluntary
departure, since the period of voluntary deparisii@n element of the return decision and will start

running only with the issuing of return decision.

» Control of departure to other Member State: Unem doesn’t specify how compliance with

the obligation to go back to the other Member Stats to be controlled. Member States should

make sure, in accordance with national law thad@propriate follow-up is given to their decisions.

+ Verification of validity of permits/authorisationssued by another Member State: There is

currently no central system for exchanging infolioratbetween Member States on this issue.
Member States are encouraged to cooperate bilgteaald provide without delay relevant

information to each other, in accordance with naldaw and bilateral cooperation arrangement.
Existing national contact points (e.g. those listednnex 2 of the Schengen Handbook) might also

be used for this purpose.

« The term fesidence permit or other authorisation offeringight to stay® is very broad and

covers any status granted or permits issued by mbde State which offers a right to legal stay

(and not just an acceptance of temporary postponeofieeturn/removal).

The following cases are covered by this term:

= long-term visa (it clearly offers a right to stay)

= temporary humanitarian permit (in so far as sustmit offers a right to stay and not
just a mere postponement of return);

= an expired residence permit based on a still vatieknational protection status (the
status of international protection is not dependent validity of the paper

demonstrating it);

This term is a broad "catch-all" provision, whiodvers also those cases which are expressly esatlivdm the
definition of "residence permit" under Article 2(1(b) (i) and (ii) of the SBC.
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= a valid visa in an invalid (expired) travel docurh€NB: According to relevant
Union legislation, it is not allowed to issue aaiwith a validity going beyond the
validity of the passport. The case of a valid visaan expired passport should
therefore never appear in practice. If this caseeribeless arises, the third-country
national concerned should not be unduly penalised. detailed guidance on the
relevant Visa rules see the updated Visa Handbquktl, Point 4.1.1. and 4.1.2.).

The following cases are not covered by this term:

an expired residence permit based on an expiréderese status,
counterfeit, false and forged passports or resigl@ecmits;

paper certifying temporary postponement of removal;

RV

toleration (in so far as toleration does not implegal right to stay).

» _As a general rule no removal to other Member Stdtea third-country national does not agree

to go back voluntarily in accordance with Articlpto the Member State of which he/she holds a
permit, Article 6(1) becomes applicable and a retlecision, providing for direct return to a third
country should be adopted. It is not possible wsg#Eack the person to the other Member State with
force, unless an existing bilateral agreement betmember States which was already in force on
13.1.2009 (See Atrticle 6(3) below) provides expgges®r this possibility or in certain
circumstances when return/removal to a third cguidgr not possible and removal to another

Member State can be qualified as "more favouraldasure” (see section 3 above).

* No issuing of EU entry bans when using Article)6(&hen passing back an illegally staying
third-country national to another Member State unfigicle 6(2), no EU entry ban can be issued
under Article 11, since Article 11 applies onlydannection with the issuing of a return decision
and doesn’t apply in cases in case of mere "pa$sicl]' to another Member State. Moreover it is
pointless from a practical point of view to issureElJ entry ban in a situation where the person will

continue to legally stay in another Member State.

« Immediate departure required for reasons of publidicy or national security: In the

exceptional circumstances addressed by Article(B2phrase) (2 case), the persoshall be
immediately made subject of a return decision amdaved to a third country. The Member State
where the person enjoys the right to stay shoulidfieemed about this fact.

Concrete example:
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* What provisions of the Return Directive should &pplied with regard to third-country
nationals detected in Member State A, who possegslid residence permit issued by Member

State B and at the same time are subject of aml8tS(entry ban) initiated by Member State C ?

= Member State A should apply Article 6(2) (ask per® go back to Member State B).
As regards the co-existence of an entry ban isbyedember State C and a residence
permit issued by Member State B, this must befiddrbilaterally between the Member
State issuing the alert (C) and the Member Statetwhad issued the permit (B) in

accordance with Article 25(2) Schengen Implemen@ingvention.

5.5. lllegally staying third-country national covered by existing bilateral agreements between
Member States

Legal Basis: Return Directive — Article 6(3)

= An indicative list of existing bilateral readmisei agreements between Member States can be
found at the thventory of the agreements linked to readmisstorsted by the Return migration
and Development Platform of the European Universitystitute, available at:

http://rsc.eui.eu/RDP/research/analyses/ra/

Member States may refrain from issuing a returnigies to a third-country national staying
illegally on their territory if the third-country ational concerned is taken back by another Member
State under bilateral agreements or arrangementstiag on the date of entry into force of this
Directive (=13.1.2009). In such a case the MemMateSwhich has taken back the third-country

national concerned shall apply paragraph 1.

This provision foresees — as an exception anddaridhm of a "stand still clause"— the possibility f
Member States to pass back irregular migrantshterdtlember States under bilateral agreements or
arrangements existing on 13.1.2009.

Historic reminder/explanatianThe principle upon which the Return Directivebiased isdirect return of illegally
staying persons from the EU to third countries. pbssibility to request another Member State te tadck an illegally
staying person under bilateral agreements which theurn would carry out the return to a third nty ("domino-
return™) runs contrary to this principle and wasydncluded into the text of the Directive at adatage of negotiations
following a strong request from certain Member &awhich insisted that the Return Directive shawdt oblige them
to change well established practices of takingipgsback illegally staying third-country nationats other Member

States under bilateral agreements.

Further clarification:
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e Subsequent use of bilateral agreements betweenbble®tates A-B and B-C: The Return

Directive — and in particular its Article 6(3) - &® not expressly interdict "domino taking back"
under existing bilateral arrangements. It is, hasvevmportant that in the end a full return
procedure in accordance with the Directive willdaeried out by one Member State. Since this kind
of subsequent procedures is both cost intensive afiministrations and involves additional

discomfort for the returnee, Member States are @nagged to refrain from applying this practice.

* No issuing of EU entry bans when using Article)6(@hen passing back an illegally staying

third-country national to another Member State urfigicle 6(3) no EU entry ban can be issued
under Article 11, since Article 11 applies onlydannection with the issuing of a return decision
and doesn’t apply in case of mere "passing backhtdher Member State. Moreover it is pointless
from a practical point of view to issue an EU erttgn in a situation in which the person does not
yet leave the EU. (As regards the possibility tsues purely national entry bans in exceptional

circumstances under Article 25(2) SIC, see sectihB. below.)

 How should a decision on readmission to anothambkr State be called? — Since the notion of

"return" under the Return Directive always implresurn to a third-country, it is recommended to
call this kind of national decisions "transfer dgen" or "passing back decision" and not to call it

"return decision".

» Standstill clause: Article 6(3) is an expressrigtatill’ clause. Member States may only use the

option offered by Article 6(3) in relation to bitatl readmission arrangements that entered into
force before 13.1.2009. Existing agreements whiehewenegotiated/renewed after 13.1.2009 may
continue to be covered by Article 6(3) if the reoe@ted/renewed agreement is an amendment of
the already existing agreement and clearly labatesuch. If the renegotiated/renewed agreement is
an "aliud" (an entirely new agreement with diffdrequbstance) then 6(3) would not cover it

anymore.

* Readmission agreements between Schengen Memlies &tad the UK: For the purposes of

interpreting Article 6(3) (interpretation of an @xytion to the general rules of the Return Diregtive
the UK is to be considered as a Member State.

5.6. lllegally staying third-country national beneitting from humanitarian (or other)

permit/authorisation

Legal Basis: Return Directive — Article 6(4)
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Member States may at any moment decide to graraudmnomous residence permit or other
authorisation offering a right to stay for compasste, humanitarian or other reasons to a third-
country national staying illegally on their territp. In that event no return decision shall be iskue
Where a return decision has already been issueghdll be withdrawn or suspended for the

duration of validity of the residence permit or etfauthorisation offering a right to stay.

Member States are free — at any moment — to graetrait or right to stay to an illegally staying
third-country national. In this event any pendiegurn procedures shall be closed and an already
issued return decision or removal order must bbdwéitwn or suspended. The same applies in cases
in which Member States have to grant a right tg,stag. following the submission of an asylum
application. It is up to Member States to decidecwlapproach (withdrawal or suspension of the
return decision) they choose, taking into accohbetrtature and likely duration of the permit or tigh

to stay which was granted.

5.7. lllegally staying third-country national subject of a pending procedure renewing a

permit/authorisation

Legal Basis: Return Directive — Article 6(5)

If a third-country national staying illegally on ehterritory of a Member State is the subject of a
pending procedure for renewing his or her residepeanmit or other authorisation offering a right
to stay, that Member State shall consider refragniinom issuing a return decision, until the
pending procedure is finished, without prejudicep&wagraph 6.

Member States are free to refrain from issuingtarnedecision to illegally staying third-country
nationals who are waiting for a decision on thesveal of their permit. This provision is intended to
protect third-country nationals who were legallsyshg in a Member State for a certain time and
who — because of delays in the procedure leadirrgremewal of their permit — temporarily become
illegally staying. This provision refers to a pemgliprocedure for renewal of a residence permit in
the Member State of apprehension (atbat Member State”). Member States are encouraged to
make use of this provision in all cases in whicls ilikely that the application for renewal will be
successful and to provide the persons concernkedsit with the same treatment as the one offered

to returnees during a period of voluntary departurduring postponed return.

This provision does not cover pending proceduresréoewal of a residence permit in another
Member State. The fact that a person is subjeat gending procedure for renewal of a residence

permit in another Member State may, however, ircipecircumstances justify postponement of
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return in accordance with Article 9(2) or applicatiof more favourable measures in accordance
with Article 4(3).

5.8. Special rules in legal migration directives oneadmission between Member States in cases

of intra-EU mobility

Legal Basis: ICT Directive 2014/66/EU — Article 23TR Directive 2003/109/EC (amended by Directivé1261/EU)
— Articles 12 and 22; Blue Card Directive 2009/50/E Article 18;

The above-quoted Directives contain special ruleseadmission between Member States in cases
of intra-EU mobility of certain categories of thicduntry nationals (ICTs; holders of EU Blue
Cards; long-term residents). These provisions arde considered adefjes specialés(more
specific rules) which have to be followed in thesffiplace in those cases/constellations expressly

covered by the said Directives.

6. Voluntary departure

Legal Basis: Return Directive — Article 7(1)

A return decision shall provide for an approprigieriod for voluntary departure of between seven
and thirty days, without prejudice to the excepgionferred to in paragraphs 2 and 4. Member
States may provide in their national legislatiomttisuch a period shall be granted only following
an application by the third-country national conoed. In such a case, Member States shall inform

the third-country nationals concerned of the podisylof submitting such an application.

The promotion of voluntary departure is one of #®y objectives of the Return Directive.

Voluntary compliance with an obligation to retusngreferable to removal for the threefold reason
that it is a more dignified, safer, and frequertlynore cost-effective return option. Member States
are encouraged to offer the possibility of voluptdeparture to the largest possible number of
returnees and to only refrain from doing so in €éhoases in which there is a risk that this might

hamper the purpose of the return procedure.

The Return Expert Group (REQ)f the European Migration Network (EMN) aims atifigating
improved practical cooperation among States ankebtdders in the field of return,assisted
voluntary return and reintegration programs. ltidtdde a key tool for the gathering and sharing of
information and Member States are encouraged te&raetve use of it.

Further clarification:
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» The time frame of 7 - 30 days constitutes a gémenaciple. It is binding for Member States to

fix a period which respects this frame, unless sigexircumstances of the individual case justify a

extension in accordance with Article 7(2) (see iWglo

» Granting 60 days as a general rule would be inatiile with the harmonisation and "common

discipline" provided for by the Return Directive have a frame of 7-30 days and cannot therefore
be justified as more favourable provision underiddet4(3). If, however, periods between 30-60
days (exceeding the range harmonised by para Drdyegranted in case of specific circumstances

(referred to in para 2), this is covered by Arti¢(@).

* In line with the right to be heard enshrined irtidle 41(2) CFR, Member States should provide

the returnee with a possibility to specify individucircumstances and needs to be taken into

account when determining the period to be grareth in cases where the period of voluntary
departure is determined ex-officio and in caseshich the period is fixed following an application

of the returnee.

» _Information about the possibility to apply for erjpd of voluntary departure in accordance with
the third sentence of Article 7(1) should be giwedividually to the person concerned. General
information sheets for the public (e.g. an annowfdie possibility of submitting such application
on the website of the Immigration Office or prirgiadds and posting them on information panels in
the premises of the local immigration authoritiegpy be helpful but should always be

complemented with individualised information to twncerned person.

* Application requirement for certain categoriedrofgular migrants: Member States are free to

foresee an application requirement in accordandh wWiticle 7(1)(2¢ sentence) for certain
categories of irregular migrants only, and to apghly general rule of Article 7(1)(1st sentence) in
all other cases.

6.1. Extended period of voluntary departure

Legal Basis: Return Directive — Article 7(2)

Member States shall, where necessary, extend timder voluntary departure by an appropriate
period, taking into account the specific circumstas of the individual case, such as the length of

stay, the existence of children attending schodlthe existence of other family and social links.

Further clarification:
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 There is no pre-fixed _maximum time limit for thetension of the period for voluntary

departure and each individual case should be tteatdts own merits in accordance with national
implementing legislation and administrative pragtidaking into account the reference in the text
to children attending school (logically linked teetidea of letting children finish their school gea

extensions of up to 1 year are certainly coverethbyDirective.

* An extension of the period beyond 30 days caradirde granted from the outset (the point of

time when the return decision is issued). It is metessary to first issue a 30 days period and to

subsequently extend it.

* The term “where necessary" refers to circumstabo#ls in the sphere of the returnee and in the

sphere of the returning State. Member States edisgretion relating to the substance and the

regulatory depth of their national implementingiségfion on this issue.

» The three subcases mentioned in Article 7(2) (lemd stay, children attending school, family

links) should be expressly respected in nationgblementing legislation and administrative
practice. Member State administrative rules cambee detailed and also provide for other reasons

for extension, but should not be less precise,ratise harmonisation would be undermined.

6.2. Obligations pending voluntary departure

Legal Basis: Return Directive — Article 7(3)

Certain obligations aimed at avoiding the risk disaonding, such as regular reporting to the
authorities, deposit of an adequate financial gudes, submission of documents or the obligation

to stay at a certain place may be imposed for timatibn of the period for voluntary departure.

Further clarification:

* The obligations enumerated in Article 7(3) canyobé imposed in particular circumstances,

such as where there is a risk of absconding todavbthere are no particular circumstances, they
are not justified= See also ECJ il Dridi, C-61/11, para 3t follows from Article 7(3) and (4) of

that directive that it is only in particular circustances, such as where there is a risk of abscgndin
that Member States may, first, require the addresdea return decision to report regularly to the
authorities, deposit an adequate financial guaranteubmit documents or stay at a certain place
or, second, grant a period shorter than seven dayssoluntary departure or even refrain from

granting such a period.
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» Attention should be paid to the fact that the pgauiBsr for Member States to impose certain

obligations may be _an advantage for the returneeesit may allow the grant of a period of

voluntary departure in cases which would not nolyratherwise qualify for such treatment.

» It is not possible to give a generally applicatijeire of what amount constitutes an "adequate

financial guarantee”. In any case the proportidpgrinciple should be respected, i.e. the amount

should take into account the individual situatidntlee returnee. Current Member State practice

foresees amounts varying from around 200 EuroG0GEuro.

» If this is required in an individual case, theighations mentioned in Article 7(3) can also be

imposed in a cumulative manner.

* When imposing obligations under Article 7(3), MamnlStates should take into account the
individual situation of the returnee and avoid irsipg obligations which can de facto not be

complied with (if a person e.g. doesn't possesasaport, he/she won’t be able to submit it).

6.3. Counter-indications

Legal Basis: Return Directive — Article 7(4)

If there is a risk of absconding, or if an applicet for a legal stay has been dismissed as
manifestly unfounded or fraudulent, or if the persmncerned poses a risk to public policy, public
security or national security, Member States malyare from granting a period for voluntary

departure, or may grant a period shorter than sedays.

Member States are free to refrain from grantingeaogd of voluntary departure in those cases —
exhaustively listed in Article 7(4) — in which tleers a "counter indication", such as a risk of

absconding or a risk to public order. Member Statey, however, change their assessment of the
situation at any moment (a previously non-coopegatieturnee may change his/her attitude and
accept an offer for assisted voluntary return) graoht a period of voluntary departure even though

there was initially a risk of absconding.

Further clarification:

* It is not possible to exclude in general all idé@gntrants from the possibility of obtaining a

period of voluntary departure. Such generalising would be contrary to the definition of risk of
absconding and the obligation to carry out a casedse assessment and it would undermine the

"effet utile" of Article 7 (promotion of voluntargeparture).
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» Itis possible to exclude under Article 7(4) persavho submitted abusive applications. Article

7(4) expressly covers manifestly unfounded or frdewt applications. Abusive applications
normally involve a higher degree of reprehensildbedvior than manifestly unfounded applications

therefore Article 7(4) should be interpreted as alsvering abusive applications.

6.4. Practical compliance — transit by land

= Annex 39 to the Schengen handbo@k'STANDARD FORM FOR RECOGNISING A RETURN DECISION FOR
THE PURPOSES OF TRANSIT BY LAND".

= Map of participating Member States (available adNEad-hoc query, return, 2015, at the EMN Europdsit)

Reminder/explanatiarA returnee who intends to leave the territoryttef EU by land within the period for voluntary
departure does not have any valid visa or othanjssion to transit through other Member Statesigthbr country of
origin and therefore runs the risk of being appneleel/stopped by the police on his/her way hometarioe made
subject of a second return decision issued byrdesit State. This runs contrary to the policy obje of the Return

Directive to encourage voluntary departure.

Issuing a transit visa to the returnee would b&éappropriate and inadequate solution, since grgrdivisa to illegally
staying third-country nationals who are obligedldave would be contrary to EU rules on visa. Moggotransit
Member States do not seem to have any incentiisste such kind of visa (risk that persons may @@nd/or cause

removal costs) and would in practice therefore desdly refuse issuing the visa. Providing for_a rifpean laissez-

passer" for the returnee does not offer a solwtither: In the absence of a clearly defined legalire and legal effects
of such a "laissez-passer" the returnee wouldctlstiegally speaking - still be considered adetially staying” in the

transit State and might therefore be subject aha return decision in accordance with Article 6(1).

One way of avoiding the problem is to promote direturn to third countries by air. This may, howewe expensive

and unpractical for the returnee.

Recommended approachAn approach, expressly recommended by the Cononisis for transit

Member States to recognise return decisions isbydtie first Member State in accordance with
Annex 39 to the Schengen HandbodkTANDARD FORM FOR RECOGNISING A RETURN
DECISION FOR THE PURPOSES OF TRANSIT BY LA{d3ued by Commission in September
2011, following consultations with concerned MemlStates at technical level and discussion

within the Migration-Expulsion WP of the Council).

According to this approach, the transit Member &statly recognise the return decision including
the period of voluntary departure granted by thet fMember State and will let the returnee transit
on the basis of the recognised decision and thegresed period of voluntary departure. This

approach has the advantage that the transit Statetiobliged to issue a new return decision and
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that it can ask the first Member State to reimbwatbecost related to removal if something goes
wrong and the returnee needs to be removed atdbeat the transit State (in application of
Decision 2004/191 setting out the criteria for cemgation of financial imbalances resulting from
the application of Directive 2001/40).

Those Member States which are still reluctant te tss voluntary option (either as sending or
receiving Member State) are encouraged to joinnih @ inform Commission and other Member
States about their participation.

Further clarification:

» _Form of recognition: The very broad and generaidivg of Directive 2001/40/EC provides for

discretion as regards the practical modalities qedaral details) for mutual recognition in
accordance with practical needs and national lagsi. The form proposed in Annex 39 of the

Schengen Handbook is one possible but not the sixeluwvay to proceed.

* Legally speaking, all relevant elements of theunretdecision issued by Member State A are
recognised by Member State B, including recognitainthe statement that the third-country

national is illegally staying and enjoys a periddroluntary departure — with effect for the territo

of the recognising Member State B.

* The recognising Member State enjoys three difteigsfequards™:

1) use of the standard form of annex 39 is mada eoluntary basis only; this always
leaves Member States with the option not to rec®ra return decision issued by
another Member State in a specific individual case;

2) the first Member State may only grant a peribdr@untary departure in accordance
with Article 7 if there is no "counter indicatiorsuch as a risk of absconding. The "pre-
screening" of the personal situation of return@egccordance with Article 7 which has
to be carried out by the first Member State mayabéelpful reassurance for the
recognising transit Member State;

3) if something goes wrong and the returnee nemthe removed at the cost of the transit
State, all cost related to removal can be chargelde first Member State in application
of Decision 2004/191.

6.5. Practical compliance — transit by air (Directve 2003/110/EC)
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Directive 2003/110/EC on assistance in cases osiréor the purpose of removal by air provides
for a legal frame on cooperation between the coempeduthorities at Member State airports of
transit with regard to both escorted and unescaodgtval by air. The termuhescorted removal

in this Directive (which was adopted five yearsdrefthe Return Directive) can be interpreted as
also covering Voluntary departuréwithin the meaning of the Return Directivfhe Commission
recommends to make systematic use of this legatument (Directive 2003/110/EC) when

organising transit by air in the context of volugtdeparture (See also section 7.2.)

6.6. Recording of voluntary departure

Currently there is no central EU system for keepragk of voluntary departure. In cases of transit
by land of returnees in accordance with the recondaton set out in Annex 39 Schengen
Handbook, a confirmation is faxed back from thedeorguard to the Member State which issued
the return decision. In other cases, returnees tsme® report back via EU consulates in third
countries. Sometimes departure is also registeyetionder guards conducting exit checks. The
absence of a central EU system for keeping traclolintary departure creates a gap, both in terms

of enforcement verification and in terms of statist

In the short term Member States are encouragedatkerbest use of the available information

channels and for this purpose:

1) Systematically encourage those returnees whogemated a period of voluntary
departure to inform the authorities who had isstiedreturn decision (and entry ban)
about their successful departure. The returnee signal his departure to the border
guard (upon departure), at the consular representat a Member State in his country
of origin (following return) or even by writing (¥ sufficient proof in annex). In order
to enhance this practice, an information sheet bewttached to the return decision,
specifying the benefits for the returnee of infannithe authorities about successful
departure and providing contact details of thewvad Member State authorities to
whom the returnee may turn.

2) Ask border guards conducting exit checks to eegu when they become aware of the
exit of an irregular migrant — whether the returngesubject of a return decision

accompanied by a period of voluntary departure tanohform — if this is the case —

! NB: This interpretation does not imply that uresed removal is synonymous with voluntary departdrhe

term unescorted removal may also cover cases oédareturn (removal) without police escort.
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systematically the authorities who had issued ¢tern decision about the departure of

the returnee.

7. Removal

Legal Basis: Return Directive — Article 8(1)-(4)

1. Member States shall take all necessary meagaresforce the return decision if no period for
voluntary departure has been granted in accordanith Article 7(4) or if the obligation to return
has not been complied with within the period folumtary departure granted in accordance with
Article 7.

2. If a Member State has granted a period for vidondeparture in accordance with Article 7, the
return decision may be enforced only after the gubthas expired, unless a risk as referred to in

Article 7(4) arises during that period.

3. Member States may adopt a separate adminisgraiivjudicial decision or act ordering the

removal.

4. Where Member States use — as a last resort feigeaneasures to carry out the removal of a
third-country national who resists removal, suchaswes shall be proportionate and shall not
exceed reasonable force. They shall be implemeasegdrovided for in national legislation in
accordance with fundamental rights and with dugpees for the dignity and physical integrity of
the third-country national concerned.

The Return Directive fixes an objective ("enforbe teturn decision™) which should be achieved in

an effective and proportionate manner with "allessary measures”, whilst leaving the concrete
modalities (the "how") up to Member State legislatiand administrative practice. (See ECJ in
Achughbabian,C-329/11, para 36!... the expressions ‘measures’ and ‘coercive measure
contained therein refer to any intervention whielads, in an effective and proportionate manner,

to the return of the person concerred.

Borderline between voluntary departure and remdRaturn is a very broad concept and covers the

process of going back to a third country in compi@ (voluntary or enforced) with an obligation to
return. Removal is much narrower. It means enfoesgnof the obligation to return, namely the
physical transportation out of the Member Statee HCJ has already highlighted & Dridi, C-

61/11, (para 41) andchoughbabiarthat the Return Directive foresees_a "gradatiomefsures”

ranging from voluntary to enforced. In practice rthare frequently cases which contain both
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elements of forced return (detention) and of vauness (subsequent voluntary travelling without

need of physical force). Member States are encedrég use — at all stages of the procedure — the
least intrusive measures. If returnees who areestibf removal/detention change their attitude and
show willingness to cooperate and to depart vohilgtdMember States are encouraged and entitled

to show flexibility.

Imprisonment (as a criminal law measure for migiratielated offences) can never be "a necessary
measure" within the meaning of the Return DirectiVbe only permitted way of deprivation of
liberty in the return context is the impositionddtention for the purpose of removal under Article
15 of the Return Directive. (See ECJAnhughbabianC-329/11, para 37... the imposition and
implementation of a sentence of imprisonment duttiegcourse of the return procedure provided
for by Directive 2008/115 does not contribute te trealisation of the removal which that
procedure pursues, namely the physical transpantatif the person concerned outside the Member
State concerned. Such a sentence does not thegsfoséitute a ‘measure’ or a ‘coercive measure’

within the meaning of Article 8 of Directive 20085L'

7.1. Removal by air

Legal Basis: Return Directive — Article 8(5); CommGuidelines on security provisions for joint reralsvby air
annexed to Decision 2004/573/EC.

In carrying out removals by air, Member States ktadte into account the Common Guidelines on

security provisions for joint removals by air anedxo Decision 2004/573/EC.

According to the Return Directive, Member Stateslistake into account the Common Guidelines
on security provisions for joint removals by aimared to Decision 2004/573/EC in the context of
all removals by air, and not just — as originallyelseen by Decision 2004/573/EC — in the context

of joint removals.

Some parts of these Guidelines are by their natesggned to be taken into account for joint flights
only, such as the rules related to the role antfilligion of tasks of organising and participating
Member States. These cannot be taken account jputtedy national context. All other parts of the
Guidelines (see the most relevant extratthe box below) should, however, be taken intcoaat

also in purely national removal operations.

COMMON GUIDELINES ON SECURITY PROVISIONS FOR JOREMOVALS BY AIR

(extracts)
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1. PRE-RETURN PHASE

1.1.2. Medical condition and medical records

The organising Member State and each participaktegnber State shall ensure that the returnees famvh

they are responsible are in an appropriate statenealth, which allows legally and factually for afs
removal by air. Medical records shall be provided feturnees with a known medical disposition oreveh
medical treatment is required. These medical regsahlall include the results of medical examinatian

diagnosis and the specification of possibly neadedication to allow for necessary medical measures.
1.1.3. Documentation

The organising Member State and each participakiftegnber State shall ensure that for each returndie v

192}

a

travel documents and other necessary additionaludwmts, certificates or records are available. |An

authorised person shall keep the documentation amtval in the country of destination....
1.2.3. Use of private-sector escorts

When a participating Member State makes use offarigector escorts, the authorities of that Menftete

shall provide for at least one official represeintaton board the flight.
1.2.4. Skills and training of escorts

Escorts assigned on board the joint flights shalén received prior special training in order to carout

these missions; they must be provided with thessacg medical support depending on the mission.

1.2.5. Code of conduct for escorts

The escorts shall not be armed. They may wearamvidress, which shall have a distinctive emblem

identification purposes. Other duly accredited aopanying staff shall also wear a distinctive emblem

The members of the escort shall be strategicallyitipmed in the aircraft in order to provide optimuy

safety. Moreover, they shall be seated with tharnetes for whom they have responsibility.
1.2.6. Arrangements regarding the number of escorts

The number of escorts shall be determined on a-bgsmse basis following an analysis of the pogdr

risks and following mutual consultation. It is reamended in most cases that they are at least dgaivi@

the number of returnees on board. A back-up urdtldke available for support, where necessary (ég.

cases of long-distance destinations).
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=

45



2. PRE-DEPARTURE PHASE IN DEPARTURE OR STOPOVERGR®RS

2.1. Transportation to the airport and stay in gigoort

As regards transportation to and stay in the aifpbe following shall apply:

(a) in principle, the escorts and the returneesuttide at the airport at least three hours befoepaiture;

(b) returnees should be briefed regarding the esdorent of their removal and advised that it ishaiit
interest to cooperate fully with the escorts. Ibsld be made clear that any disruptive behavioul mat be

tolerated and will not lead to the aborting of tleenoval operation;

2.2. Check-in, boarding and security check befake-{off
The arrangements as regards check-in, boardingsaudirity checking before take-off shall be as fadlo

(a) the escorts of the Member State of the prdseation are responsible for checking in and fosiasng

in passing control areas;

(b) all returnees shall undergo a meticulous sdaguwsearch before they board a joint flight. All ebjs that
could be a threat to the safety of individuals amdhe security of the joint flight shall be seizsd placed
in the luggage hold;

(c) the returnee's luggage shall not be placedhm passengers cabin. All luggage placed in the kbhll
undergo a security check and be labelled with twaey's name. Anything that is considered as dange

according to the rules of the International Civilviation Organisation (ICAQO) shall be removed frg

luggage;

(d) money and valuable objects shall be placed traasparent covering labelled with the owner's ea

The returnees shall be informed about the procedegarding objects and money that have been pdeas

3. IN-FLIGHT PROCEDURE

3.2. Use of coercive measures

Coercive measures shall be used as follows:

(a) coercive measures shall be implemented withrésjgect to the individual rights of the returnees;

ro
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(b) coercion may be used on individuals who refaseesist removal. All coercive measures shall
proportional and shall not exceed reasonable fofdee dignity and physical integrity of the returreell
be maintained. As a consequence, in case of dthetemoval operation including the implementatagr
legal coercion based on the resistance and dangeress of the returnee, shall be stopped followiegy

principle «no removal at all cost»;

(c) any coercive measures should not compromigkreaten the ability of the returnee to breathemaly.
In the event that coercive force is used, it shallensured that the chest of the returnee remaingiight

position and that nothing affects his or her chiesirder to maintain normal respiratory function;

(d) the immobilisation of resisting returnees maydchieved by means of restraints that will notaergr

their dignity and physical integrity;

(e) the organising Member State and each partioigaMember State shall agree on a list of authati
restraints in advance of the removal operation. Tke of sedatives to facilitate the removal is ifitatbn

without prejudice to emergency measures to endigre security;
(f) all escorts shall be informed and made awarthefauthorised and forbidden restraints;
(9) restrained returnees shall remain under constamveillance throughout the flight;

(h) the decision temporarily to remove a meansesfraint shall be made by the head or deputy-hédleo

removal operation.

3.3. Medical personnel and interpreters

The arrangements with regard to medical personneliaterpreters shall be as follows:
(a) at least one medical doctor should be preserd @int flight;

(b) the doctor shall have access to any relevandioa¢ records of the returnees and shall be infain
before departure about returnees with particular dical dispositions. Previously unknown medi
dispositions, which are discovered immediately teefteparture and which may affect the enforcemér

the removal, should be assessed with the respersifthorities;

(c) only a doctor may, after a precise medical diagjs has been made, administer medication to

returnees. Medicine required by a returnee durimg ¢ourse of the flight shall be held on board;

(d) each returnee shall be able to address theatoot the escorts directly, or via an interpretar a

language in which he or she can express him- osdifr

(e) the organising Member States shall ensure dpgtropriate medical and language staff are avaiafur

the removal operation.
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3.4. Documentation and monitoring of removal opierat
3.4.1. Recording and observers from third parties

Any video- and/or audio-recording or monitoring thyrd-party observers on joint flights shall be gedi to

prior agreement between the organising Member Statkthe participating Member States.

5. ARRIVAL PHASE

On arrival:

(c) the organising Member State and each partidgigaMember State shall hand over the returnees,
whom they are responsible, to the authorities efabuntry of destination, with their luggage ang dtems
that were seized prior to boarding. The lead repraatives of the organising and participating Mem
States will be responsible for handing over theinmates to the local authorities upon arrival. Trecerts

will not normally leave the aircraft;

(d) where appropriate and feasible, the organisamgl participating Member States should invite cdars
staff, immigration liaison officers or advance pest of the Member States concerned to facilitate
handover of the returnees to the local authorifiesofar as this is consistent with national praescand

procedure;
(e) the returnees shall be free of handcuffs orathgr restraint when handed over to the local autfes;

(f) the handover of returnees shall take placeidetshe aircraft (either at the bottom of the gamlagver in
adequate premises of the airport, as consideredapmte). As far as possible the local authoritgsll be

prevented from coming on board the aircraft;
(g) the time spent at the airport of destinatioowd be kept to a minimum;

(h) it is the responsibility of the organising MeenlState and each participating Member State toehav
place contingency arrangements for escorts andesgmtatives (and returnees whose readmission ha
been permitted) in the event that the departur¢hefaircraft is delayed following disembarkationthé

returnees. These arrangements should include txégion of overnight accommodation, if necessary.
6. FAILURE OF THE REMOVAL OPERATION

In the event that the authorities of the countrydestination refuse entry to the territory, or tremoval

operation has to be aborted for other reasons,diganising Member State and each participating Mem

for
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State shall take responsibility, at its own cast,the return of the returnees, for whom they argponsible

to their respective territories.

Further clarification:

» _Escorting of returnees by airline security persgror hired outside personnel is in principle

compatible with Article 8 of the Return DirectivBlember States have, however, an overall
responsibility for the conduct of the removal opiera (issuing of removal order and proportionate
use of coercive measures/escorting). Section 1df.3he above Guidelines provide: "When a
Member State makes use of private-sector escdrs,atithorities of that Member State shall
provide for at least one official representative bward the flight". It results that Member States
have a general obligation to maintain a supervisihg in all cases of "outsourcing” of removal and
that the use of airline security personnel for e&wg purposes is not excluded, but must be

authorised and flanked by at least one Member Stéteal.

* _Removal operations carried out by the countryesitithation (third-country authorities sending a

plane to EU for repatriating under their supensibeir nationals): Member States have an overall
responsibility for the conduct of the removal operauntil the hand-over to the authorities of the
country of destination has been completed and trea#t has left EU soil. The respect of
fundamental rights as well as a proportionate Use@ans of constraint in accordance with the
common EU standards set out above must, howeverensered during the whole removal
operation. For supervision purposes, a Member $¢tgeesentative shall observe the phase of the
removal which is carried out by the country of destion. Furthermore, in the context of Frontex
coordinated joint return operations, Frontex’s cofle&eonduct (see below section 7.4.) has to be

observed by the country of destination until theeraift has arrived at its final destination.

7.2. Transit by air

Legal Basis: Council Directive 2003/110/EC of 25vdmber 2003 on assistance in cases of transithfpurposes of

removal by air

= Transit request for the purpose of removal by Aimnex to Directive 2003/110/EC

= List of central authorities under Article 4(5) Birective 2003/110/EC for receiving transit requegavailable as
EMN ad-hoc query, return, 2015, at the EMN Europbsite)

Directive 2003/110 defines detailed measures oistasse between the competent authorities at

Member State airports of transit with regard tosooeted and escorted removals by air. It provides
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for a set of rules aimed at facilitating the trargdi persons subject to removal in an airport of a
Member State other than the Member State which dumpted and implemented the removal

decision. To that end, it defines under which ctiads the transit operations may take place and
indicates what measures of assistance the requbktetber State should provide. Requests for
assistance shall be made by means of the standland &ttached to the Directive. These requests

shall be sent to the central authorities of Mengtates, nominated for this purpose.

7.3. Joint removal operations by air

Legal Basis: Council Decision of 29 April 2004 dre torganisation of joint flights for removals fraime territory of

two or more Member States, of third-country natisnaho are subjects of individual removal order8(q2/573/EC)

= List of national authorities responsible for orgsing and/or participating in joint flights underticle 3 of Decision
2004/573/EC (available as EMN ad-hoc query, ret@®15, at the EMN Europa website).

Decision 2004/573/EC on the organisation of jolights for removals from the territory of two or
more Member States, of third-country nationals velne subjects of individual removal orders
addresses in particular the identification of commaad specific tasks of the authorities responsible
for organising or participating in these operatio@emmon Guidelines on security provisions for
joint removals by air are annexed to this Coun@&tiSion. According to Article 8(5) of the Return
Directive, these Guidelines have to be taken imtwoant for any removal by air (also in purely

national operations — see section 7.1. above).

7.4. FRONTEX coordinated joint removal operations

Legal Basis: Council Regulation (EC) No 2007/20(tablishing a European Agency for the Management of
Operational Cooperation at the External Borderdttd Member States of the European Union (amendé&kebylation
(EVU) No 1168/2011), Article 9

= FRONTEX Code of Conduct for Joint Return Operatienordinated by FRONTEX (Decision of the Executive
Director No 2013/67 of 7.10.2013)

One of the tasks of the European Agency for the ddament of Operational Cooperation at the
External Borders (FRONTEX) is to provide - subjecEU return policy and in particular subject to
the Return Directive as key piece of the EU retagislation - assistance for organising joint ratur
operations (JROs) of Member States. The role oftesoin return issues and its compliance with
fundamental rights has been strengthened via ama@dment of the Frontex Regulation in 2011
(Regulation No 1168/2011 of 25 October 2011 amen@auncil Regulation (EC) No 2007/2004).
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A FRONTEX Code of Conduct (CoC) for JROs was adwbpte 7 October 2013, focusing on
effective forced return monitoring procedures aerdpect of returnees’ fundamental rights and
dignity during return operations.

There is a clear added value in performing FRONT&rdinated joint return operations and

Member States are encouraged to make ample ukes aftion.

8. Forced Return Monitoring

Legal Basis: Return Directive, Article 8(6)

= List of national forced-return monitoring bodiesvéilable as EMN ad-hoc query, return, 2015, atEHMN Europa

website).

Member States shall provide for an effective fonetdrn monitoring system

Forced return monitoring is an important tool whiohy serve the interest of both the returnee and
the enforcing authorities as an inbuilt control hadsm for national day-to-day return practices.
Effective monitoring may help to de-escalate. lbwb quickly identifying and correcting possible
shortcomings. It also protects enforcing authaitiewho may sometimes be subject of unjustified
criticism from media or NGOs — by providing unbidsend neutral reporting.

The Return Directive doesn’t prescribe in detadywmational forced-return monitoring systems
should look like. It leaves wide margin of discogtito Member States. Based on the wording of the

Directive and its context, some orientation carwéwxer, be given:

1) forced-return monitoring should be understood@sering all activities undertaken by
Member States in the respect of removal (from theparation of departure, until
reception in the country of return or in the casdaded removal until return to the
point of departure). It does not cover post-retaranitoring (the period following
reception of the returnee in a third country);

2) monitoring systems should include involvementoojanisations/bodies different and
independent from the authorities enforcing retdrmemo monitor in res stp

3) public bodies (such as a national Ombudsmannomdependent general inspection
body) may act as monitor. It seems, however, proate to assign a monitoring role to

a subsection of the same administration which edgnes out return/removals;
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4) the mere existence of judicial remedies in il cases or national systems of the
supervision of the efficiency of national returnip@es cannot be considered as a valid
application of Article 8(6);

5) there is no automatic obligation of States taifice all costs incurred by the monitor
(such as staff costs), but Member States are abligat — overall - a forced return
monitoring is up and running ("effet utile");

6) Article 8(6) does not imply an obligation to nitmn each single removal operation. A
monitoring system based on spot checks and mamjfasf random samples may be
considered sufficient as long as the monitoringensity is sufficiently close to
guarantee overall efficiency of monitoring;

7) Article 8(6) does not imply a subjective riglfiteoreturnee to be monitored.

Further clarification:

* Monitoring of FRONTEX coordinated joint return gpgons: The FRONTEX Code of Conduct

(CoC) for joint return operations (JROs) referredirt section 7.4. foresees that the monitor (an
independent outside observer who frequently reptessen NGO or another independent monitoring
body entrusted by a Member State with forced retaomitoring tasks under Article 8(6) of the
Directive) will be given all necessary informationadvance of the operation and will be involved
in the return process from the pre-return phastergial briefings) until the post-return phase
(debriefing). He/she will have access to all infation and physical access to any place he wishes.
The observations/reports of the monitor will beluaed in the reporting on the JRO. Even though
this is not expressly required under current lagish, the Commission considers that given the

visibility and sensitivity of such operations, amlépendent monitor should be preserganhJRO.

9. Postponement of removal

Legal Basis: Return Directive, Article 9

1. Member States shall postpone removal:

(a) when it would violate the principle of non-refement, or

(b) for as long as a suspensory effect is grameacicordance with Article 13(2).

2. Member States may postpone removal for an apiatepperiod taking into account the specific

circumstances of the individual case. Member Stshiedl in particular take into account:

(a) the third-country national’s physical statemental capacity;

52



(b) technical reasons, such as lack of transpopagdty, or failure of the removal due to lack of

identification.

3. If aremoval is postponed as provided for inggaaphs 1 and 2, the obligations set out in Article

7(3) may be imposed on the third-country natiormadaerned.

The Return Directive foresees two absolute intéi@hs: Member States are not allowed to remove
a person, if removal would violate the principle rain-refoulement. Member States are also not
allowed to carry out removal for as long as suspsnsffect has been granted to a pending appeal.

In other cases Member States may postpone remawahfappropriate period taking into account
the specific circumstances of the individual caBee catalogue of possible reasons is open and
allows Member States to react flexibly to any newahsing or newly discovered circumstances
justifying postponement of removal. The concretanegles listed in the Return Directive (physical
or mental state of the person concerned; techreealons, such as lack of availability of appropriat
transport facilities) are indicative examples. M@mBtates may provide also for further cases in

their national implementing legislation and/or adisirative practice.

Further clarification:

+ Difference between period of voluntary departungl @ostponement of removal: Article 7

(voluntary departure) provides for a "period ofggain order to allow for an orderly and well
prepared departure. It only relates to those reesmwho are expected to comply voluntarily with a
return decision. Article 9 (removal) relates togbaases in which the obligation to return must be

enforced by the State (because voluntary depaguret possible or indicated).

» _Legal status pending postponed removal: Pendiggeswled removal the returnee benefits from

the "safeguards pending return” listed in Article(vritten confirmation of postponed obligation to
return and some basic safeguards, such as accessetgency health care and family unity). The
returnee is, however, not considered to be legdtlying in a Member State, unless a Member State

decides - in accordance with Article 6(4) - to dramermit or a right to legal stay to the retutnee

» Designation to reside at a specific place pendiosigpned removal: Article 9(3) contains an

express reference to the possibilities listed itiche 7(3) including the possibility to impose an
obligation to "stay at a certain place".

10. Return of unaccompanied minors (UAMSs)
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The Return Directive also applies to minors, inaghgdunaccompanied minors and provides for a
number of safeguards which have to be respectdddmiber States in this respect. Return of an
unaccompanied minor is only one option for a dwadlution for unaccompanied minors and any
Member State action must take into account as kegideration the "best interests of the child".
Before returning an unaccompanied minor, an assadsamould be carried out on an individual
basis taking into consideration the best interetthe child and his or her particular needs, the
current situation in the family and the situatiamdaeception conditions in the country of return.
This assessment should ideally be carried out byuli-disciplinary and experienced team and
involve the child’s appointed guardian. Member &tatre encouraged to consider the suggestions
made in this respect by the joint UNHCR-UNICEF Galiies on the determination of the best
interests of the «child (“Safe and Sound”, October014), available at:
http://www.refworld.org/docid/5423da264.htrahd to take account of General Comment No 14
(2013) of the UN Committee on the rights of thelathun the child's right to have his or her best
interests taken as a primary consideration (Artilparagraph 1.

Definition of unaccompanied minor: The Return Diree itself does not define the term

unaccompanied minor. It is recommended to use ¢ffiaition provided in the most recent asylum
directives (e.g. in Article 2(e) of the recast R&tg@n Conditions Directive 2013/33/EU)a 'minor
who arrives on the territory of the Member Stataaacompanied by an adult responsible for him
or her whether by law or by the practice of the MdemState concerned, and for as long as he or
she is not effectively taken into the care of saclperson; it includes a minor who is left

unaccompanied after he or she has entered thedeyrof the Member States".

10.1. Assistance by appropriate bodies

Legal Basis: Return Directive, Article 10(1)

Before deciding to issue a return decision in respd an unaccompanied minor, assistance by
appropriate bodies other than the authorities enfiog return shall be granted with due

consideration being given to the best interesthefchild.

Historic reminder/explanatianArticle 10(1) was not contained in the Commissoposal. It was inserted into the
text in the course of the trilogue negotiationddwing a request from the EP and directly inspiogdGuideline 2(5) of
the Council of Europe Guidelines on forced retutmol provides that "Before deciding to issue a reah@rder in

respect of a separated child, assistance - incpéatilegal assistance - should be granted withatumsideration given

8 http://mww2.ohchr.org/English/bodies/crc/docs/GCERE._GC 14 ENG.pdf
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to the best interests of the child." The EP hagpsed the wording "assistance by appropriate seer&ices". Council
preferred the wording "appropriate assistance" tiedcompromise found in the end was "assistancappyopriate

bodies other than the authorities enforcing return”

Nature of "appropriate bodies™ The "appropriatelyyoshould be separate from the enforcing
authority and could either be a governmental bqubhsgibly a separate service within the same
ministry) or a non-governmental institution or amgmnation of both systems, providing for
multidisciplinary cooperation between governmerpparted and non-governmental guardian- or
tutorship systems. Bodies responsible for the pewtdction of children shall comply with the
standards established in the areas of safety,hhealttability of staff and competent supervision
The different roles and responsibilities of theoagtmust be clear and transparent in particular for
the unaccompanied minor/child to allow his/henaetnvolvement and effective participation in all

matters concerning him/her.

Nature of "assistance": Assistance should coval lagsistance but must not be limited to it. Other

aspects expressly mentioned by the Return DirecBueh as provision of necessary medical
assistance and health care, contact with familges& to basic education etc., to further the
realisation of the rights of the child as set authie Convention on the rights of the child should
also be addressed. Specific emphasis should ba& givehe need to discuss with the minor in

advance and throughout any processes and procedlimscisions affecting him/her.

Timing of "assistance: Assistance by "appropriaidiés” should start at the earliest point of time.
This implies a timely age assessment based on ehefib of the doubt. Assistance should be a
continuous and stable process, including the rgibese. It may also cover the post-return phase, to
ensure adequate follow-up of return. If neededaimster of guardianship in the Member State to a

guardianship in the country of return in line wifticle 10(2) should be achieved.

Age Assessment: The Return Directive contains mavipions on age assessment. Based on a

systematic interpretation of the EUs immigration asylum acquis, the Commission recommends
to refer to the provisions fixed in Article 25(5) the Asylum Procedures Directive 2013/32/EU as
well as to take into account related documents ldped by the European Asylum support Office

(EASO) (EASO - Age assessment practice in Eurdl 4, European Asylum Supporffi@e).

Continuity of assistance in asylum and return pdaces: Although the legal basis between the

guardianship provided for to asylum seekers and"#ssistance" required for unaccompanied

minors/children in the return process differ, cldis&s between the requirements laid down in the
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asylum acquis and in the Return Directive exist aodtinuity of assistance in asylum and return

procedures should be sought.

Further clarification:

» Provision of _mere guardianship isn’t sufficient comply with the obligation to provide

assistance to minors, since "assistance by apptedrodies” means more than mere guardianship.

* Everybody below 18 is a minor. In some Member &taidolescents between 16 and 18 are

authorised to act in their own right in the retpnoecedures and the asylum procedures. Safeguards

of the Return Directive are, however, binding fthichildren/minors up to the age of 18.

10.2. Return to a family member, a nominated guard@in or adequate reception facilities

Legal Basis: Return Directive, Article 10(2)

Before removing an unaccompanied minor from thetéey of a Member State, the authorities of
that Member State shall be satisfied that he ongitieoe returned to

—a member of his or her family,

—a nominated guardian or

—adequate reception facilities in the State of metu

Among the options provided by Article 10(2), irecommended that the return to family members
should be the preferred one (unless this is mahife®t in the child’s best interests) and that
Member States should undertake efforts to traceélyamembers. Return to a guardian or adequate
reception facilities may - under certain conditionsalso be an acceptable alternative. It is
recommended that the return to adequate recepéottties should not be seen as a durable

solution and should preferably be accompanieddmkihg reintegration and education measures.

Further clarification:

* Voluntary departure of minors: In principle, Atecl0(2) only applies to situations where the

child is removed and not situations where the clslteaving the host Member State voluntarily.
Taking into account Member State obligation degvinom the requirement to respect the best
interests of the child, it is recommended to alsgeas the situation in the family and the situation

and reception conditions in the concrete countmetirn in cases of voluntary departure.

» The adequateness of reception facilities in thentty of return needs to be assessed on a case

by case basis, taking into account the individuadumstances and age of the returned minor. A
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mere reception by the border police in the coumtyreturn without any necessary follow-up

measures or flanking measures cannot be consider&tiequate reception”.

11. Entry bans

Legal Basis: Return Directive, Article 3(6) and idke 11

"Entry ban" means an administrative or judicial @@on or act prohibiting entry into and stay on
the territory of the Member States for a specifiedod, accompanying a return decision.

Return decisions shall be accompanied by an erary b

(a) if no period for voluntary departure has beearged, or

(b) if the obligation to return has not been cora@lith.

In other cases return decisions may be accomparyexh entry ban.

The length of the entry ban shall be determinet dite regard to all relevant circumstances of the
individual case and shall not in principle exceeat fyears. It may however exceed five years if the
third-country national represents a serious thrdatpublic policy, public security or national

security.

The return related entry bans foreseen in the Reirective are intended to have preventive
effects and to foster the credibility of EU retyalicy by sending a clear message that those who
disregard migration rules in EU Member States wit be allowed to re-enter any EU Member
State for a specified period. The Directive obligdember States to issue an entry ban in two
"qualified" cases (no period for voluntary depagthas been granted, or the obligation to return has
not been complied with). In all other cases, retlgeoisions may be accompanied by an entry ban.
The length of the re-entry ban shall be determingd due regard to all relevant circumstances of
the individual case. In principle it should not egd five years. Only in cases of serious threat to
public policy, public security or national securityjay the re-entry ban be issued for a longer

period.

The rules on return related entry bans under tharR®irective leave unaffected entry bans issued
for purposes not related to migration, such asydrdns related to third-country nationals who have
committed serious criminal offences or for whonréhis a clear indication that there is an intention
to commit such an offence (Article 24(2) SIS Il Ridion (EC) No 1987/2006) or entry bans
constituting a restrictive measure adopted in atamce with Chapter 2 of Title V of TEU,

including measures implementing travel bans issyeithe United Nations Security Council.
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11.1. EU wide effect

An entry ban prohibits entry to the territory oktMember State A systematic comparison of all

the linguistic versions of the Directive (in padiar the EN and FR text) and the wording of recital
14 make clear that an entry ban should apply tddtréory of all Member State The DK version

which uses the singular ("...ophold pa en medlens$§tabntains an evident translation mistake.
The EU-wide effect of an entry ban is one of thg &dded European values of the Directive. The
EU-wide effect of an entry ban must be clearlyestan the entry ban decision issued to a third-

country national.

Entry bans are binding on all Member States bounthb Return Directive (i.e.: all EU Member

States except UK and Ireland, plus Switzerlandwégt Iceland and Liechtenstein).

Informing other Member States about issued entnsbét is essential to inform other Member

States about all entry bans which have been isfugiting entry bans into the SIS is one — but not
the exclusive tool — for informing other Member t8& As regards those Member States which
have no access to SIS, information exchange maghieved through other channels (e.g. bilateral
contacts).

No purely national entry bans: It is not compatii¢gh the Return Directive to issue purely national

migration related entry bans unless the exceptederred to in Article 11(4) Return Directive is
applicable (see section 11.8. below). Nationalskegion must foresee that entry bans issued in
connection with a return decision prohibit entrgatay in all Member States,g. by foreseeing an

obligation to enter all these entry bans systeratiyiinto the SIS.

Authorisation to maintain purely national entry ban exceptional circumstances: Normally, it is

not possible to provide purely national entry ban dases falling under the Return Directive. If,
however, a third-country national subject of ammeban issued by Member State A has a residence
permit issued by Member State B and where MembateSB does not want to revoke this
permission, following an Article 25 SIC consultatioeferred to in Article 11(4) of the Return
Directive, Member State A shall withdraw the EUrgrdan, but may put the third-country national

on its national list of alerts under Article 25(2%t sentence SIC ("lex specialis”).

11.2. Link to SIS

Reaqistration of entry bans in SIS: According toreatly applicable legislation Member States may

register alerts related to entry bans issued iordemce with the Return Directive in the SIS, but
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are not obliged to do so. In order to give fulleetfto the European dimension of entry bans issued

under the Return Directive, Member States are, kewexpressly encouraged to do so.

NB: In a declaration made by Commission when adagptihe Directive, the Commission stated that there of the
SIS I, envisaged under the review clause of Agtf(5) of Regulation (EC) No 1987/2006), will be@pportunity to
propose an obligation to register in the SIS ebays issued under this Directive. This review is thutake place three

years after the date of application (April 2013}te# SIS 1l Regulation.

Relation between the 3-yearly review of alerts muteinto the SIS (under Article 112 SIC and
Article 29 SIS Il Requlation) and the length of #m®try ban fixed under the Return Directive: The
review of alerts entered into the SIS (under Aetitll2 SIC and Article 29 SIS Il Regulation) is a

procedural requirement aimed at making sure thatsalare only kept for the time required to
achieve the purpose for which they were enteredoéis not impact the substantive decision of
Member States to determine the length of an erdry ih accordance with the provisions of the
Return Directive. If at the moment of the 3-yeaidyiew an entry ban imposed under the Return
Directive is still in force (e.g.: the ban was ingpd for a 5 years period and was not withdrawn in
the meantime) Member States may maintain the ialé¢nie SIS for the remaining two year period if
the alert is still necessary in view of the apiieaassessment criteria (i.e. Article 11 of theuret
Directive in conjunction with Article 112(4) of th&chengen Convention or Article 29(4) of
Regulation (EC) No 1987/2006).

11.3. Procedural issues

Issuance of entry bans upon departure at the bardsn 'In absentid procedure (e.g. in cases of

visa overstayers presenting themselves to the boodgrol at the airport briefly before departure):
Nothing prevents Member States from launching armeprocedure when acquiring knowledge
about the visa overstay and to continue the praeethading to the issuing of a return decision

accompanied by an entry-ban in an "in absentiatquore if:

1) national administrative law provides for the gibsity of "in absentia" procedures and
2) these national procedures are in compliance getieral principles of Union law (such
as in particular the requirement to provide foroagbility to make use of the "right to a

hearing").

Issuance of an entry ban to returnees who haveamplied with the obligation to return within the

period for voluntary departure at the moment ofadepe: An entry ban shall be imposed at a later

stage (e.g. upon departure) as an ancillary andesuient element of an already issued return

decision if the returnee has not complied with di#igation to return, within the period for
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voluntary departure. Care should, however, be tédkanhsuch practice does not have the effect of a

disincentive for voluntary departure.

lllegal stay in the past: Member States cannoteissuieturn decision and an accompanying entry

ban to persons not present on their territory whad previously (in the past) stayed illegally and
who had returned to a third country before thé@gel stay was noticed. If such persons re-enter a
Member State again and measures under the Retuactide (return decision, entry ban) are
adopted, the previous illegal stay(s) may be takém account as an aggravating circumstance
when determining the length of the entry ban. Rneviillegal stays orther Member States
territory may also be taken into account as an agging circumstance when determining the

length of the entry ban.

Presence on Member State territory: lllegal stayiterterritory is an essential prerequisite for a
return decision and an accompanying entry ban. Mbtr State cannot issue a return decision and
an accompanying entry ban to persons who are agington its territory. In a situation in which a
person has absconded (e.g. after receiving a wnegaécision on an asylum application) but can
still be assumed to be present on the territoryhef Member State concerned, a return decision

(including an entry ban) may be adopted in an biseatia” procedure under national law.

11.4. Reasons for issuing entry bans

The Return Directive obliges Member States to igsuentry ban in two "qualified” cases:

1) no period for voluntary departure has been gdrr

2) the obligation to return has not been compliéti.w

In all other cases (all return decisions adoptedieurthe Return Directive which do not fall under
the two "qualified" cases) return decisions mayabeompanied by an entry ban. This implies that
an entry ban may also be foreseen even if the patsparted voluntarily. However Member States
enjoy discretion in this respect and are encouragedxercise this discretion in a way which

encourages voluntary departure.

11.5. Length of entry bans

The length of the entry ban shall be determineddcordance with national law transposing the

Return Directive with due regard to all relevantcemstances of the individual case. When
determining the length of the entry ban, particidacount should be taken of aggravating or

mitigating circumstances known to the issuing attirosuch as whether:
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— the third-country national concerned has alrdagln the subject in the past of a return
decision or removal order;

— the third-country national concerned has alreadgeived in the past voluntary
departure and/or reintegration assistance;

— the third-country national has entered the ttagriof a Member State during an entry
ban;

— the third-country national has cooperated or stamvn unwillingness to cooperate in
the return procedure;

— the third-country national has shown willingnesslepart voluntarily.

In normal cases the length of the entry ban muserceed 5 years. When determining the concrete
length of the entry ban, Member States are bouncatoy out an individual examination of all
relevant circumstances and to respect the prinaypl@roportionality. A Member State might
envisage varying timeframes for typical case caiegpsuch as 3 years as a general standard rule, 5
years in aggravating circumstances (repeated gdrrents of migration law) and 1 year in
mitigating circumstances (infringements committed of negligence only, ...) as general guidance
for its administration, but it must be assured tbhath case will be assessed individually in
accordance with the principle of proportionalityeMber States may lay down in their national
laws or administrative regulations the generaleaat which will be taken into account for
individually determining the length of the entrynbia accordance with its Article 11(2).

Serious threat to public policy, public securitynational security

Historic reminder/explanationDuring the negotiations of the Return Directivesagireement existed between the EP
and Council with regard to this clause. Whilst Caliproposed to delete the notion of "serious" mdllow unlimited
entry bans in all cases athteat to public policy or public security or natial security, the EP proposed to require a
"proven serious threat to public order, public setyuor national security. The compromise arrived in the end
("serious threat to public policy, public securityrmmational securit}) was a result of the Parliament accepting totdele
"provent (the argument which helped the EP to acceptdhénge was the existence of recital 6 which corsfithat
any decision taken under the Directive must be #tbpn a case-by-case basis and based on objecitesa) and
Council accepting to reinsersérious (the argument which helped the Council to acdbs change was the point
made by one delegation which underlined that amgathto public policy would be ipso facto "seriowsid that it

would therefore make no real difference to have Word expressly in the text).

In cases of serious threat to public policy, pulkcurity or national security, entry bans may be
issued for a longer period. Factors which may Heertainto account by Member States for
determining such threat may be criminal offenceswa#i as serious administrative offences
(repeated use of false identity documents; repeatet deliberate violations of migration law).
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None of these factors can, however, be considesedoastituting automatically and "per se" a
public order threat: Member States are always bdarwhrry out an individual examination of all
relevant circumstances and respect the principler@bortionality. The Return Directive gives no
definition as to the exact meaning of this term #relECJ case law on the use of this term in other
migration directives and in the free movement cxintdoesnot directly apply in the Return
Directive context since the issues at stake and ctreext are different Nevertheless some
considerations contained in ECJ case law (in pdaic on horizontal concepts such as
proportionality and effet utile of Directives) mayovide some steer: In Section 3 of2tguly 2009
Communication "on guidance for better transpositaord application of Directive 2004/38/EC on
the right of citizens of the Union and their famihembers to move and reside freely within the
territory of the Member States" (COM(2009)318¢ Commission provided for detailed guidance
relating to the interpretation of the notion of palpolicy and public security in the free movement
context. Moreover comparative information on th&eipretations given to this term by Member
States in the migration context may be taken frobenresults of th&EMN Ad-Hoc Query (140) on
the understanding of the notions of “public policaiid “public security.

The length of public order entry bans

Historic reminder/explanationOne issue which was left open — already in the @@sion proposal for the Return
Directive and later on in the negotiations — was ttaximum period for public order entry bans. s certainly no
omission, but rather an anticipative recognitioritaf fact that it would be very hard to recondile views of Member
States (some of which provided for the possibility life-long or unlimited entry bans under existimgtional
legislation) and the EP on this issue. The vagua tenore than 5 years" therefore remained untouchexighout the

negotiations.

The length of public order entry bans needs tonoevidually determined, taking into account the
seriousness of the offences committed by the @ohtry nationals, the linked risks to public
policy, public security or national security ane tindividual situation of the person concerned. The
principle of proportionality must be respected iy &ase. A systematic issuing of life-long entry
bans in all public order cases (without makingféedentiation in accordance with the gravity of the
offences and risks) is contrary to the DirectiveMAmber State might envisage varying timeframes
for typical case categories, such as 10 yearsgasi@ral standard rule for public order cases and 20

years in particularly serious circumstances.

Further clarification:

No unlimited entry bans: The length of the entry ma key element of the entry-ban decision. It

must be determined ex-officio in advance in eadividual case. The ECJ expressly confirmed this
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in Filev and OsmaniC-297/12, (paras 27 and 34t must be noted that it clearly follows from the
terms ‘[tthe length of the entry ban shall be detered’ that Member States are under an
obligation to limit the effects in time of any gntsan in principle to a maximum of five years
independently of an application made for that pwedy the relevant third-country national.(27)

.... Article 11(2) of Directive 2008/115 must be iipteted as precluding a provision of national

law ..., which makes the limitation of the lengttafentry ban subject to the making by the third-
country national concerned of an application segkmobtain the benefit of such a limit."

The moment at which the clock starts ticking (whka entry ban starts applying) needs to be

determined in advanceormally the clock should start ticking from the momentdefparture or
removal to a third country and not from the issudzge of the entry ban, since the EU entry ban
cannot develop yet its effect in a situation in evhihe person has not yet left EU territory. Inséno
cases in which it is not possible in practice ttedwmine in advance a concrete date of departure,

Member States may use another date (e.g. the gsdaie).

11.6. Withdrawal/shortening/suspension of entry bas

Legal Basis: Return Directive — Article 11(3);

Subparagraph 1: Member States shall consider witiing or suspending an entry ban where a

third-country national who is the subject of anrgritan issued in accordance with paragraph 1,
second subparagraph, can demonstrate that he ohahkédeft the territory of a Member State in full

compliance with a return decision.

The possibility to suspend or withdraw an entry bathose cases in which a returnee has left the
territory of a Member State in full compliance wihreturn decision (subparagraph 1) should be

used as an incentive to encourage voluntary dagafember States shall provide a possibility in

their national legislation and administrative preetto apply for withdrawal or suspension of an
entry ban in these circumstances. An effort shdaddmade to make such procedures easily
accessible for the returnee and practically opamati Different possibilities exist for allowingeh
returnee to provide evidence as regards his/heartdgp from EU territory, such as: an exit stamp
in the returnee’s passport, data in national battd&a systems or reporting back of the returnee at

consular representation of a Member State in d ttountry.

Shortening of entry bans: Member States are ase fo shorten an existing entry ban in the

circumstances addressed by Article 11(3). The pogifor Member States to withdraw an entry
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ban under Article 11(3) can be interpreted as dogeaalso a partial withdrawal (=shortening) of an

entry ban.

Subparagraph 2: Victims of trafficking in humanrgs who have been granted a residence permit
pursuant to Council Directive 2004/81/EC of 29 A@004 on the residence permit issued to third-

country nationals who are victims of traffickinghoman beings or who have been the subject of an
action to facilitate illegal immigration, who coaage with the competent authorities shall not be
subject of an entry ban without prejudice to paggr 1, first subparagraph, point (b), and
provided that the third-country national concernédes not represent a threat to public policy,

public security or national security.

Victims of trafficking who had been previously gted a residence permit in accordance with
Directive 2004/81/EC should not receive an entny, heless the person concerned did not comply
with an obligation to return within a period of uokary departure or if the person concerned
represents a threat to public policy. This ruleyoapplies to periods of illegal stay following
immediatelya legal stay covered by Directive 2004/81/EC. dtesl not create a "life-long"
exemption for previous holders of permits undeebive 2004/81/EC.

Subparagraph 3: Member States may refrain fromimgguwithdraw or suspend an entry ban in

individual cases for humanitarian reasons.

Member States are free not to issue entry bansdividual cases for humanitarian reasons. The
formulation of this exception is broad and allowsriwber States not to issue entry bans at all or to
withdraw or suspend existing entry bans. This daissoptional and gives Member States the
possibility to make use of it in accordance witleithnational legislation and administrative

practice.

Subparagraph 4: Member States may withdraw or su@n entry ban in individual cases or

certain categories of cases for other reasons.

In cases of humanitarian catastrophes (such afigeakes, other natural disasters or armed
conflicts) in third countries which may lead to aass influx of displaced persons, formal

procedures for withdrawal of entry bans in indiatlaases may take too long and are not feasible.
Therefore the possibility exists to provide for @ihontal suspension or withdrawal of entry bans

related to the concerned groups of persons.

11.7. Sanctions for non-respect of entry ban
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Non respect of an entry ban should be taken intsideration by Member States when considering

the length of a further entry ban. In this conteatital 14 of the Return Directive expressly

provides: The length of the entry ban should be determinetth Wue regard to all relevant
circumstances of an individual case and should mmmally exceed five years. In this context,
particular account should be taken of the fact tat third-country national concerned has already
been the subject of more than one return decisiaemoval order or has entered the territory of a
Member State during an entry ban".

The Return Directive allows Member States to previor further sanctions under national

administrative law (fine) — subject to the effetlaitof the Directive and the relevant case law
developed by the ECJ in this regard. When doingMember States should make no difference
between entry bans issued by their own nationdlaaittes and authorities of other Member States
as this would undermine the harmonised concepindE@ entry ban provided for in the Return

Directive.

Member States may in principle declare the presehteird-country nationals who are subject of
an administrative entry ban punishable as a crimafi@nce under criminal law. Any national

measure in this field must, however, not underntivgeeffet utile and the harmonising effeétthe
relevant provisions of the Return Directive and thlevant case law developed by the ECJ in this
regard. InFilev and OsmaniC-297/12, (para 37) the ECJ confirmed — implcitthat it is possible

to impose criminal sanctions for non-respect ofldventry ban: It follows that a Member State
may not impose criminal sanctions for breach ofeatry ban falling within the scope of Directive
2008/115 if the continuation of the effects of thah does not comply with Article 11(2) of that
directive." The ECJ is expected to provide further interpretaton the possibility for Member
States to criminalise non-respect of an entry baran upcoming judgement in pending case
Skerdjan Cela{C-290/14).

Article 11(5) of the Return Directive clarifies aihthe provisions on return-related entry bansyappl

without prejudice to the right to international f@ation under EU asylum acquis: This implies that

previously issued entry bans under the Return Buecan never justify the return or penalisation
of third-country nationals authorised to entertaysn the EU as asylum seeker or as beneficiary of
international protection. Such entry bans should sfaspended (pending ongoing asylum

procedures) or withdrawn (once international priov@chas been granted).

11.8. Consultation between Member States
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Legal Basis: Return Directive — Article 11(4); Sngen Implementing Convention — Article 25

Where a Member State is considering issuing a eesie permit or other authorisation offering a

right to stay to a third-country national who isetlsubject of an entry ban issued by another
Member State, it shall first consult the Membené&taaving issued the entry ban and shall take
account of its interests in accordance with Arti2ke of the Convention implementing the Schengen

Agreement.

Article 25 Schengen Implementing Convention proside

1. Where a Member State considers issuing a resagermit, it shall systematically carry out a sdarin the
Schengen Information System. Where a Member Statders issuing a residence permit to an alienviblom an
alert has been issued for the purposes of refusimgy, it shall first consult the Member State isguthe alert and
shall take account of its interests; the residepeemit shall be issued for substantive reasons ,onbtably on

humanitarian grounds or by reason of internationammitments.

Where a residence permit is issued, the Membee $atiing the alert shall withdraw the alert butyraut the alien

concerned on its national list of alerts.

la. Prior to issuing an alert for the purposes efusing entry within the meaning of Article 96, Miember States shall

check their national records of long-stay visagesidence permits issued.

2. Where it emerges that an alert for the purposesefusing entry has been issued for an alien Wwalls a valid
residence permit issued by one of the Contractiagi®s, the Contracting Party issuing the alert Bl@nsult the
Party which issued the residence permit in ordedétermine whether there are sufficient reasonsafitindrawing the

residence permit.

If the residence permit is not withdrawn, the Canting Party issuing the alert shall withdraw théem but may

nevertheless put the alien in question on its matiidist of alerts.

3. Paragraphs 1 and 2 shall apply also to long-steas.

Article 25 SIC is a directly applicable provisiondacan be applied by Member States without

transposing national legislation.

Only the Member State issuing the entry ban (Men8iate A) can lift the entry ban. If another

Member State (Member State B) decides to issuesidemece permit to the same person (after
having carried out consultation with the Membert&tahich had issued the entry ban), Member
State A is_obliged to withdraw the alert (Articl&(2) SIC) — but may nevertheless put the third-
country national on its national list of alerts.eTieasons underlying an existing entry ban issyed b
Member State A must be considered and taken intoust by Member State B before issuing a

residence permit (e.g. for family reunification poses). In order to allow Member State B to
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properly take into account the underlying reasangte entry ban, it is essential that Member State

A provides the relevant information to Member S&t@ due time.

Those _Member States which do not yet fully appheSmen rules and therefore cannot (yet)
directly apply Article 25 SIC, should neverthelésiow the spirit of Article 11(4) and contact - if

they become aware (through whatever source of nmdtion including information from the
applicant) that a person is subject of an entryibaned by another Member State - the authorities
which issued the entry ban. Before issuing a resiegermit to the person, the Member State

should seek to "take account of the interest" efftember State which issued the entry ban.

11.9. "Historic" entry bans

"Historic" entry bans issued before 24.12.2010 havse adapted in line with the standards fixed in
Article 11 (maximum of 5 vyear, individual assessmmenbligation to withdraw/consider

withdrawing in specific circumstances) if they deyeeffects for the period after 24.12.2010 and if
they are not yet in line with the substantive safgds of Article 11. Adaptation should take place
either upon application of the concerned persamgitmoment or ex-officio at the earliest possible
moment and in any case not later than at the aocadithe regular (3-yearly) review of entry bans

foreseen for SIS alerts.

In Filev and OsmaniC-297/12, (paras 39-41 and 44) the ECJ expretslified: "In that regard, it

is important to note from the outset that that dirée does not include a provision providing for
transitional arrangements in relation to entry-badecisions taken before it became
applicable. None the less, it follows from the Gmussettled case-law that new rules apply
immediately, except in the event of a derogationthe future effects of a situation which arose
under the old rules...It follows that Directive 20083 is applicable to those effects which occur
after the date of its applicability in the Membéat® concerned of entry-ban decisions taken under
national rules which were applicable before thateda- It follows that Article 11(2) of Directive
2008/115 precludes a continuation of the effectsndfy bans of unlimited length made before the
date on which Directive 2008/115 became applicabléheyond the maximum length of entry ban
laid down by that provision, except where thoseryeblans were made against third-country

nationals constituting a serious threat to publider, public security or national security.”

12. Procedural Safequards

12.1. Right to good administration
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Right to good administration (as enshrined in Aetidl CFR) is a fundamental right forming an
integral part of EU legal order: In its judgeman@ & R, the ECJ provided an important horizontal
clarification on the right to be heard in relatimnreturn and detention decisions (paras 31 and 32)
"... although the drafters of Directive 2008/115 timtended to provide a detailed framework for
the safeguards granted to the third-party nationadscerned as regards both the removal decision
and the detention decision, they did not, howespecify whether, and under what conditions,
observance of the right to be heard of those tewdntry nationals was to be ensured, nor did they
specify the consequences of an infringement ofribhat, apart from the general requirement for
release if the detention is not lawful. It is s&dticase-law that the rights of the defence, which
include the right to be heard and the right to haeeess to the file, are among the fundamental
rights forming an integral part of the European Onilegal order and enshrined in the Charter of
Fundamental Rights of the European Union. ... lalso true that observance of those rights is
required even where the applicable legislation does expressly provide for such a procedural

requirement.

This judgement implies that Member States must ydwamply with the safeguards below when
taking decisions related to return (i.e. returnisilen, entry-ban decisions, removal decisions,
detention order etc...) even though this may not@essly specified in the relevant Articles of

the Return Directive:

1) the right of every person to be heard, befoseiadividual measure which would affect
him or her adversely is taken;

2) the right of every person to have access tohir file, while respecting the legitimate

interests of confidentiality and of professionatldrusiness secrecy;
3) the obligation of the administration to givegeas for its decisions.

Member States enjoy a significant margin of digorethow to grant the right to be heard in

practice: The non-respect of this right rendergesgion invalid only insofar as the outcome of the
procedure would have been different if the rightswaspected. (ECJ i6 & R, C-383/13). A
Member State authority may fail to hear a thirdftoy national specifically on the subject of a
return decision where, after that authority hagheined that the third-country national is staying
illegally in the national territory within a preded asylum procedure which fully respected that
person’s right to be heard, it is contemplating tdoption of a return decision. (ECJ in
Mukarubega C-166/13). The logic set out iklukarubega "The right to be heard before the
adoption of a return decision cannot be used ineortb re-open indefinitely the administrative
procedure, for the reason that the balance betwberfundamental right of the person concerned

to be heard before the adoption of a decision agklgraffecting that person and the obligation of
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the Member States to combat illegal immigration trhes maintained” can also be applied in
different case constellations, such as those mmsedion Article 6(6) (decision on ending of legal
stay combined with return decision).

Theright to be heard includes a right to be heard on the possible egptin of Articles 5 and 6(2)
to (5) of the directive and on the detailed arranegets for return. The authority must, however, not
warn the third-country national, prior to the iniew, that it is contemplating adopting a return
decision, or disclose information on which it indento rely as justification for that decision, or
allow a period of reflection, provided that therthcountry national has the opportunity effectively
to present his point of view on the subject of ithegality of his stay and the reasons which might,
under national law, justify that authority refrangi from adopting a return decision. (ECJ in
Boudjlida C-249/13).

Taken into account that also Article 47 CFR (righitan effective remedy and to a fair trial) is
among the fundamental rights forming an integrat pathe European Union legal order and that
observance of those rights is required even whegeapplicable legislation does not expressly
provide for such a procedural requirement, the gaacal safequards contained in Articles 12 and

13 should be applied @l decisions related to return and must not be limitethe three types of

decisions expressly mentioned in Article 12(1) (Retdecision, entry ban decision and decision on

removal).

Collection of information on smuggling: In line Wwithe priorities established in ti&J Action
Plan against Migrant Smuggling 2015-20@DOM(2015)285) and in particular the need to inwero

gathering and sharing of information, the Commissecommends that Member States put in place
adequate mechanisms in order to ensure systemaficmiation gathering from migrants
apprehended in an irregular situation, in full egp of fundamental rights and EU asylum acquis:

When granting the right to be heard before adoptngeturn decision, Member States are

encouraged to invite returnees to share informati@y may have related to modus operandi and

routes of smuggling networks, as well as links wrtfficking in human beings and other crimes,
and on financial transfers. Information obtainedhis context should be collected and exchanged
between relevant (immigration, border, police) auties and agencies, both at national and EU

level in accordance with national law and best ficas exchanged in relevant EU fora.

12.2. Decisions related to return

The Return Directive expressly regulates a numbdifi@erent decisions related to return, that is:
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1) Return decisions (Article 3(4) and Article 6(1))

2) Decisions on voluntary departure period as agkxtension of such period (Article 7);

3) Removal decisions (Article 8(3));

4) Decisions on postponement of removal (Article 9)

5) Decisions on entry bans as well as on suspermwionithdrawal of entry ban (Article
11);

6) Detention decisions as well as prolongationeiédtion (Article 15).

Most of the above decisions are ancillary to therredecision and should normally be adopted

together with the return decision in one admintsteaact: return decisions may include a period of
voluntary departure (Article 7), an entry ban (&lei 11) and — possibly but not necessarily — a
decision ordering the removal (in case of non-caamge with an eventual possibility to depart

voluntarily).

Subsequent changes of these ancillary decisionsoassble in certain cases:

— an entry ban may be imposed at a later stage asallary and subsequent element of
the already issued return decision if the persa i complied with the obligation to
return, within the period for voluntary departufeticle 11(1)(b));

— an already issued entry ban may be withdrawmigpended (Article 11(3-5));

— an already granted period of voluntary depamouag be extended (Article 7(2));

— an already executable return decision (or remorggr) may be postponed (Article 9).

Article 6(6) confirms a general principle, allowirMdember States to combine several different

decisions (including decisions not directly relatedreturn) within one administrative or judicial

act, provided the relevant safeguards and prowsion each individual decision are respected.
Decisions on ending of legal stay (such as thectiej@ of an asylum application or the withdrawal
of a visa or non-renewal of a residence permit) rtiegrefore be adopted either separately or

together with a return decision in a single adntiats/e or judicial act.

Concrete examples:

* If a Member State decides to cancel a visa anddoei the third-country national with a time
limit of 7 days to depart voluntarily from the teéory of the Member State, is that decision a metur
decision in the context of the Return Directive?<t covered by other EU rules concerning visas?

= Such decision may consist of two components: anggacation decision and a return

decision within the meaning of the Return Directiieéxplanation: If the visa
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is cancelled with immediate effect, the person bal "illegally staying" within the
meaning of Article 3(2) of the Return Directive aAdticle 6 (obligation to issue a
return decision) as well as Article 7 (grantingpefriod of voluntary departure) apply.
The cancellation of the visa may — in parallel —shject of an appeal in accordance
with visa rules contained in the Visa Code (thisgbility of adopting several decisions

together with a return decision is expressly ref@to in Article 6(6)).

If a third-country national is encountered on tiaitory with the required visa, but nevertheless

does (no longer) meet the conditions for stay (hetb SBC), it would seem that the Member State

can suffice with issuing a return decision. Would treturn decision (perhaps accompanied by an

entry ban) automatically mean that the visa hasvalidity?

= According to Article 34(2) Visa Code: "a visa shhk revoked where it becomes

evident that the conditions (=SBC entry conditiofts) issuing it are no longer met".
The authorities, which take a return decision, malsb make sure that the visa is
revoked. Both decisions can, however, be done wibhie administrative act. Issuing a
return decision and letting the person depart Wwiither valid (uniform) visa must be

avoided.

Can a decision rejecting an asylum application aigpose an obligation to return?

= Yes. The rejection of an asylum request and anmetacision may be issued within one

act in accordance with Article 6(6). — (Such a comal act consists - strictly logically
speaking — of two subsequent and interrelated idesis separated by a "logical

moment".)

12.3. Form of decisions and translation

Legal Basis: Return Directive — Article 12(1)-(3)

1. Return decisions and, if issued, entry-ban daessand decisions on removal shall be issued in

writing and give reasons in fact and in law as wadlinformation about available legal remedies.

The information on reasons in fact may be limiteuerg national law allows for the right to

information to be restricted, in particular in ordéo safeguard national security, defence, public

security and for the prevention, investigation,edéibn and prosecution of criminal offences.
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A written decision is the basic cornerstone of phecedural safeguards provided for in the Return

Directive. It is not possible to waive this requment. The information provided to the returnee
should, however, not be limited to references t dkiailable legal remedies: Member States are

encouraged to also provide other information camoer practical means of compliance with the

removal order. It is recommended that the retusiemild be given information as to, for instance,
whether the Member State may contribute to thesprariation costs, whether the returnee could
benefit from a (voluntary) return programme or wisetan extension of the deadline to comply
with the return decision may be obtained. The regarshould also be informed of the consequences
of not complying with the obligation to return irder to encourage such a person to depart

voluntarily.

In accordance with Article 6(2)t9 of the Employers Sanctions Directive 2009/52/E@turnees

shall be informed about their right under the daickctive to claim back payment of outstanding
remuneration from their employer as well as abowuhilable complaint mechanisms. This

information could also be included in or attachedhie return decision.

2. Member States shall provide, upon request, &ewior oral translation of the main elements of
decisions related to return, as referred to in pgnaph 1, including information on the available
legal remedies in a language the third-country oméil understands or may reasonably be

presumed to understand.

The request to receive a translation may be forradlaby the returnee or his/her legal
representative. The Member State is at libertyhoose whether a written or oral translation is
provided warranting of course that the third-coyntiational can understand the context and
content. It is not possible to require a fee favuling a translation since this would undermine th
spirit of the provision which is to provide the ustee with the necessary information to allow

him/her to fully understand his/her legal situation

It is up to national implementing legislation andhanistrative practice to decide, what language

the third-country national is reasonably presuneedrtderstand. This assessment may be done in

the same way and according to the same criteria asylum procedures, taking into account that
due to the complexity of asylum procedures the irequents for translation in this area may be
higher (an analogous provision referring to theiarobf a language the applicant iedsonably
supposed to understahdan be found in Article 12 of the recast Asylumodéedures Directive
2013/32/EU, Article 22 of the recast Qualificatibxirective 2011/95/EU and in Article 5 of the

° Switzerland, Norway, Iceland and Liechtensteinrebound by this directive.
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recast Reception Conditions Directive 2013/33/EThis provision requires Member States to
make all reasonable efforts to provide for a tratsh into a language the person concerned
actually understands and the non-availability ¢éipreters may only be a valid excuse in cases of
extremely rare languages for which there is anativje lack of interpreters. A situation in which
translators into the relevant language exist, ket @ot available for reasons internal to the

administration cannot justify non-translation.

The possibility to use templates in order to radi@e the work of the administration isn’t limited

the scope of application of 12(3) (see below). Argl as the template allows providing an
individualised translation of the decision in adaage which the person understands or may
reasonably be presumed to understand, such tramssdtil complies with Article 12(2) and there is
no need to use/refer to the derogation of Artidé3)

3. Member States may decide not to apply paragrapto third-country nationals who have
illegally entered the territory of a Member Statadawho have not subsequently obtained an

authorisation or a right to stay in that Member 8ta

In such cases decisions related to return, as reteto in paragraph 1, shall be given by means of

a standard form as set out under national legishati

Member States shall make available generalisednmdtion sheets explaining the main elements of
the standard form in at least five of those langesaghich are most frequently used or understood
by illegal migrants entering the Member State coned.

The use of a standard form for return under Artik2€3) is a derogation to the general rules, which

can only be used in those cases in which a thitaoviry national has illegally entered the territory

of a Member State. The use of a standard formaonrdance with Article 12(3) is an option and not

an obligation for Member States. Attention mustfdaed to the fact that the illegal entry cases
covered by Article 12(3) are not always the samthasborder and border-like" cases described in
Article 2(2)(a). Example: An illegally staying tkhicountry national who is apprehended in the
territory of a Member State three months afterhasillegal entry is not covered by Article 2(2)(a)
but may still be covered by the exception of AditP(3).

lllegal crossing of the internal borders: Paragr@papplies to third-country nationals "who have
illegally entered the territory of a Member Statedavho have not subsequently obtained an
authorisation or a right to stay in that Membent&tan the specific context of this provision bkt

Return Directive, the term "illegal entry" may alsover cases in which an illegally staying third-
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country national entered from another Member Sitataon-compliance with the conditions for
entry and stay applicable in that Member Stateemtibn should be paid to the fact that in these
specific cases (entry from another Member Statérlar6(2) or 6(3) may be applicable.

Article 12(3) contains no derogation regarding #pplicable legal remedies. The legal remedies
mentioned in Article 13(1) therefore have to bewvmted for also when the standard form

mentioned in Article 12(3) is used.

12.4. Legal remedies

Legal Basis: Return Directive — Article 13(1) ar®j (

1. The third-country national concerned shall beoafed an effective remedy to appeal against or
seek review of decisions related to return, asrreteto in Article 12(1), before a competent
judicial or administrative authority or a competdmbdy composed of members who are impartial

and who enjoy safeguards of independence.

Effective remedies should be provided as regaid$ealsions related to return. The term "decisions
related to return” should be understood broadlyedag decisions on all issues regulated by the

Return Directive, including return decisions, demis granting or extending a period of voluntary
departure, removal decisions, decisions on postpent of removal, decisions on entry bans as
well as on suspension or withdrawal of entry base remedies applicable in case of detention
decisions as well as prolongation of detentionragulated in more detail in Article 15, dealing

with detention (see below).

Nature of reviewing body: In line with Article 6 @rl3 ECHR and Article 47 CFR, the appeals

body must in substance be an independent and impiitbunal. Article 13(1) is closely inspired

by CoE Guideline 5.1 and it should be interpreteddcordance with relevant ECtHR case-law. In
line with this case-law the reviewing body can at@an administrative authority provided this

authority is composed of members who are impaatial who enjoy safeguards of independence.

Several safeguards exist_to counter the risk afvamtual abuse of the possibility to appeal: Aeticl

13 does not provide for an automatic suspensivecefh all circumstances (para 2) and free legal
assistance may be limited if the appeal is unlikkelgucceed (para 4). Attention should also be paid
to the general principle of Union law of "res jualia" — as expressly referred to in recital 36 ef th

recast Asylum Procedures Directive 2013/32/EWhere an applicant makes a subsequent

application without presenting new evidence or argnts, it would be disproportionate to oblige
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Member States to carry out a new full examinatimcedure. In those cases, Member States should

be able to dismiss an application as inadmissibbccordance with the res judicata principle.”

2. The authority or body mentioned in paragraptalshave the power to review decisions related
to return, as referred to in Article 12(1), includyj the possibility of temporarily suspending their

enforcement, unless a temporary suspension is@rapplicable under national legislation.

Suspensive effect: The appeals body must haveawemto suspend the enforcement in individual

cases. It should be clearly provided for in natidegislation that the reviewing body itself (the
body reviewing the decision related to return) tiees power to suspend within the frame of one

procedure.

Obligation to grant suspensive effect in case sk wf refoulement: ECtHR case-law requires

automatic suspensive effect in cases in which ket ECHR (risk of torture or inhuman or
degrading treatment upon return) is at stake (sd¢e B9, Rules of the ECtHR). Article 13 Return
Directive — interpreted in conjunction with Artislés and 9 of the Return Directive — obliges the
reviewing body to use its right to grant suspens¥ect in line with this requirement if the
principle of non-refoulement is at stake. When #ppeal refers to other reasons (e.g. procedural
shortcomings, family unity, social rights) and meeparable damage to life is at stake, it may be

legitimate in certain constellations not to gramgEensive effect.

Obligation to grant suspensive effect in case sK of grave and irreversible deterioration of state
of health: In its judgement iAbdidg C-562/13, para 53, the ECJ confirm&Adrticles 5 and 13 of
Directive 2008/115, taken in conjunction with A 19(2) and 47 of the Charter, must be

interpreted as precluding national legislation wiidoes not make provision for a remedy with

suspensive effect in respect of a return decisibose enforcement may expose the third country
national concerned to a serious risk of grave ameMersible deterioration in his state of health.”

12.5. Linguistic assistance and free legal aid

Legal Basis: Return Directive — Article 13(3) and);(Articles 20 and 21 of recast Asylum Procedubgeective
2013/32/EU (replacing Article 15(3) to (6) of AsyllProcedures Directive 2005/85/EC);

3. The third-country national concerned shall hatree possibility to obtain legal advice,
representation and, where necessary, linguisticssasce.

Linguistic assistance implies not only an obligatto provide for a translation of a decision (tisis

already covered by Article 12(2)) but also an ddtign to make available assistance by interpreters
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in order to allow the third-country national to esise the procedural rights afforded to him/her
under Article 13. In this context it should be & that in the case of Conka v. Belgium
(Judgment of 5 February 2002, No. 51564/99) theHECidentified the availability of interpreters
as one of the factors which affect the accesgihilitan effective remedy. The rights of the third-
county national to receive linguistic assistanceusth be granted by Member States in a way which
provides the person concerned with a concrete aactipal possibility to make use of it ("effet
utile" of the provision).

4. Member States shall ensure that the necessgay #ssistance and/or representation is granted
on request free of charge in accordance with ratévetional legislation or rules regarding legal
aid, and may provide that such free legal assistaaed/or representation is subject to conditions
as set out in Article 15(3) to (6) of Directive Z885/EC.

Legal assistance and legal representation: Patagtagpecifies in which cases and under which

conditions Member States have to cover the costiefml advice and representation - referring in
essence to the conditions enumerated in the Asyuocedures Directive. Member States must
provide both legal assistance and legal representditthe conditions foreseen in the Directive and

national implementing legislation are met.

The request for free legal assistance and/or legesentation can be made by the returnee or

his/her representative at any appropriate mometiteoprocedure.

Provision of legal advice by administrative autlies: Legal advice may in principle be offered

also by the administrative authorities responsibtassuing the return decisions, if the informatio
provided for is objective and unbiased ("effet aifil It is important that the information be
provided by a person who acts impartially/indeperigeso as to avoid possible conflicts of
interests. This information cannot be provided ¢f@e by the person deciding on or reviewing the
case, for instance. A good practice, already ininssome Member States, is to separate between
the decision making authorities and those providegal and procedural information. However,
should a Member State decide to allocate the leggronsibility to the decision making authorities,
a clear separation of tasks should be ensuredhéopérsonnel involved (e.g. by creating a separate

and independent section in charge only of providiéggl and procedural information).

Conditions which may be imposed — reference tockati5(3) to (6) of Directive 2005/85/EC: The
reference in the Return Directive to certain caodg/limitations which Member States may

foresee in respect of free legal aid is a dynarmaference and must now be read as reference to

Articles 20 and 21 of the recast Asylum Procedinesctive 2013/32/EU.
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Possible conditions which can be imposed by MemBgates: In accordance with the

abovementioned provisions, Member Stateg/ (but need not) provide that the free legal asststa
and representation is only granted:

— where the appeal is considered by a court or tabon other competent authority to
have tangible prospect of success;

— to those who lack sufficient resources;

— through the services provided by legal advisersotbrer counsellors specifically
designated by national law to assist and repreggsiicants;

— infirst instance appeal procedures and not fah&rrappeals or reviews.
Member States may also:

— impose monetary and/or time limits on the proviswinfree legal assistance and
representation, provided that such limits do nbitearily restrict access to this right;

— provide that, as regards fees and other costsreaément of applicants shall not be
more favourable than the treatment generally aembrid their nationals in matters
pertaining to legal assistance;

— demand to be reimbursed wholly or partially for agsts granted if and when the
applicant’s financial situation has improved coesably or if the decision to grant

such costs was taken on the basis of false infeomatpplied by the applicant.

Effective remedy against refusal to grant free llegd: Where a decision not to grant free legal

assistance and representation is taken by an aythdrich is not a court or tribunal, Member

States shall ensure that the applicant has thé tagan effective remedy before a court or tribunal
against that decision. The right to an effectivmedy and to a fair trial is among the fundamental
rights forming an integral part of the European dsniegal order and observance of those rights is
required even where the applicable legislation duasexpressly provide for such a procedural

requirement.

13. Safeguards pending return

Legal Basis: Return Directive — Article 14(1)

Member States shall, with the exception of theagdn covered in Articles 16 and 17, ensure that
the following principles are taken into account @ as possible in relation to third-country
nationals during the period for voluntary departugeanted in accordance with Article 7 and
during periods for which removal has been postpanextcordance with Article 9:
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(@) family unity with family members present initherritory is maintained,

(b) emergency health care and essential treatmkitihess are provided,;

(c) minors are granted access to the basic edunatistem subject to the length of their
stay;

(d) special needs of vulnerable persons are takEmaccount.

Historic reminder/explanationThe Return Directive leaves Member States thecehof either issuing return decisions
to illegally staying third-country nationals or ¢gwant permits (regularise) these persons. Thisagmbr should help to
reduce grey areas. It may, however, also incraapeaictice the absolute number of cases in whicmbg States issue
return decisions which cannot be enforced due aatfmal or legal obstacles for removal (e.g. delaysbtaining the
necessary papers from third countries and non-tefeent cases). In order to avoid a legal vacuunttfese persons,
the Commission had proposed to provide for a mimimiavel of conditions of stay for those illegalltaging third-
country nationals for whom the enforcement of téim decision has been postponed or who cannotrheved by
referring to the substance of a set of conditidready laid down in Articles 7 to 10, Article 15dArticles 17 to 20 of
the Reception Conditions Directive 2003/9/EC, congr in essence — four basic rights: 1. familytyr. health care,
3. schooling and education for minors and 4. resfmcspecial needs of vulnerable persons. Othgromant rights
under the Reception Conditions Directive, such @ess to employment and material reception comditiwere not
referred to. During the negotiations, Member Stategressed concern that references to the Rece@bowlitions
Directive might be perceived as an "upgrading” ha# situation of irregular migrants and thus sendrang policy

message. Therefore a "self-standing” list of rigtis established.

The scope of situations covered by Article 14(1)biead: It covers the period of voluntary

departure as well as any period for which remowad been formally or de-facto postponed in
accordance with Article 9 Return Directive (appeéth suspensive effect; possible violation of
non-refoulement principle; health reasons, techngasons, failure of removal efforts due to lack
of identification and others). Periods spent inedgbn are expressly excluded — since the related

safeguards are regulated elsewhere (see sectiodeténtion conditions).

The provision of emergency health care is a bagnénmum right and access to it must not be made

dependent on the payment of fees.

Access to education: The limitation of “subjectth@ length of their stay” should be interpreted

restrictively. In cases of doubt about the likength of stay before return, access to education
should rather be granted than not be granted. Aomaltpractice where access to the education
system is normally only established if the lengththe stay is more than fourteen days may be
considered as acceptable. As regards practicalgmsh such as cases in which the minor does not
have a document proving the education already méxdain other countries or cases in which the

minor does not speak any language in which edutaaon be provided in the Member State,

appropriate answers need to be found at nationel, leaking into account the spirit of the Direetiv
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and relevant international law instruments suckhas1989 Convention of the Rights of the Child
and General Comment No. 6 thereto. Inspiration @lag be drawn from the asylum acquis (in
particular Article 14 of the Reception Conditiongrdative 2013/33). In its judgement in case
Abdida(C-562/13), the ECJ found that Member States bliged to also cover other basic needs ,

in order to_ensure that emergency health care amdnéal treatment of illness are in fact made

available during the period in which that Membeat&ts required to postpone removal. It is for the
Member States to determine the form in which sudvipion for the basic needs of the third

country national concerned is to be made.

The logic upon which the ECJ relied to establish tibligation was that the requirement to provide
emergency health care and essential treatmentnesd under Article 14(1)(b) may be rendered
meaningless if there were not also a concomitantirement to make provision for the basic needs
of the third country national concerned. Basedhos lbgic developed by the ECJ, the Commission

considers that enjoyment of the other rights enatedrin Article 14(1) (such as in particular:

access to education and taking into account neédsilnerable persons) also give rise to a

concomitant requirement to make provision for thesib needs of the third country national

concerned.

Even though there is no general legal obligatiodemrinion law to make provision for the basic
needs ofall third country nationals pending return, the Consiois encourages Member States to
do so under national law, in order to assure hunaadedignified conditions of life for returnees

13.1. Written confirmation

Legal Basis: Return Directive — Article 14(2)

Member States shall provide the persons referred fwaragraph 1 with a written confirmation in
accordance with national legislation that the pekifor voluntary departure has been extended in

accordance with Article 7(2) or that the return @&an will temporarily not be enforced.

Form of the written confirmation: Member Statesognjvide discretion. The confirmation can

either be a separate paper issued by the natiottabréties or part of a formal decision related to
return. It is important that it allows the returrieeclearly demonstrate — in case of a police @brtr
that he/she is already subject of a pending redegision and that he/she benefits from a period of
voluntary departure, a formal postponement of reahov that he/she is subject of a return decision
which can temporarily not be enforced. The confitrorashould specify, if possible, the length of

the period of voluntary departure or the postponenfeecital 12 of the Return Directive specifies:
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"In order to be able to demonstrate their speciiicagion in the event of administrative controls or
checks, such persons should be provided with wratefirmation of their situation. Member States
should enjoy wide discretion concerning the fornd darmat of the written confirmation and
should also be able to include it in decisions rethto return adopted under this Directivet!
Member States in which data exchange systems diowhe quick verification of the status of
irregular migrants in case of police controls oe thasis of certain personal data or reference
numbers, the written confirmation requirement can donsidered as fulfilled if the person is
provided with (or already owns) documents or papergaining these personal data or reference

numbers.

13.2. Situations of protracted irregularity

No obligation to grant a permit to non-removableimeees: Member States are not obliged to grant

a permit to returnees once it becomes clear tleae tis no more reasonable prospect of removal, but
Member States are free to do so at any momenhigrrégard the ECJ expressly clarifiediahdi,
C-146/14, paras 87 and 88: " the purpose of the directive is not to regulate tbaditions of
residence on the territory of a Member State ofdtcountry nationals who are staying illegally
and in respect of whom it is not, or has not bgewgsible to implement a return decision. -
However, Article 6(4) of Directive 2008/115 enablbe Member States to grant an autonomous
residence permit or other authorisation offeringight to stay for compassionate, humanitarian or
other reasons to a third-country national stayitiggally on their territory".

Criteria to take into account for granting permAs. highlighted above, there is no legal obligation

to issue permits to non-removable returnees for MEngtates and Member States enjoy broad
discretion. It is recommended that the assessmietria that could be taken into account by
Member States include both individual (case relassdwell as horizontal (policy related) elements

such as in particular:

— the cooperative/non-cooperative attitude of gtarnee;

— the length of factual stay of the returnee inNteember State;
— integration efforts made by the returnee;

— personal conduct of the returnee;

— family links;

— humanitarian considerations;

— the likelihood of return in the foreseeable fatur

— need to avoid rewarding irregularity;
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— impact of regularisation measures on migratidiepa of prospective (irregular)
migrants;

— likelihood of secondary movements within Schengera.

14. Detention

As already set out above, the procedural safeguetdd in Articles 12 (form and translation) and
Article 13 (effective remedy and free legal aid)tlbé Return Directive are express manifestations
of the right to good administration (Article 41 CF&s well as the right to an effective remedy and
a fair trial (Article 47 CFR) forming an integralagp of the European Union legal order and

observance of those rights is required also wigiare to detention decisions.

On top of these general requirements, Article 15t Return Directive sets out certain
requirements specifically applicable in relatiord&iention decisions.

14.1. Circumstances justifying detention

Legal Basis: Return Directive — Article 15(1)

Unless other sufficient but less coercive measoeas be applied effectively in a specific case,
Member States may only keep in detention a thitdhzg national who is the subject of return

procedures in order to prepare the return and/orrgaut the removal process, in particular when:

(a) there is a risk of absconding or
(b) the third-country national concerned avoidst@mpers the preparation of return or

the removal process.

Any detention shall be for as short a period assfimde and only maintained as long as removal

arrangements are in progress and executed withdiligeence.

Imposing detention for the purpose of removal gedous intrusion into the fundamental right of
liberty of persons and therefore subject to stimcitations.

Obligation to impose detention only as a measutasifresort: Article 8(1) of the Return Directive

obliges Member States to take "all necessary measto enforce the return decision”. The
possibility to impose detention is one of the polesimeasures which may be used by Member
States as a measure of last resort. The ECJ hhsioontext expressly highlighted i Dridi, C-
61/11, para 41 that the Return Directive foresesgadation of the measures to be taken in order

to enforce the return decision, a gradation whiaeg from the measure which allows the person
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concerned the most liberty, namely granting a perior his voluntary departure, to measures
which restrict that liberty the most, namely det@mtin a specialised facility An obligation on
Member States to apply detention therefore onlgtexn situations in which it is clear that the use
of detention is the only way to make sure thatrétarn process can be prepared and the removal
process can be carried out. Any detention shalfdoeas short a period as possible and only

maintained as long as removal arrangements an@grgss and executed with due diligence.

Reasons for detention: The sole legitimate objectif’detention under the Return Directive is to

prepare the return and/or to carry out the rempvatess, in particular when there is 1) a risk of
absconding or; 2) avoidance or hampering of thpamaion of return or the removal process by the
returnee. Even though the wording of the Returre®ive is phrased as an indicative listing ("in
particular"), these two concrete case constellatioover the main case scenarios encountered in
practice. The existence of a reason for detentemd-the non-availability of less coercive measures
— must be individually assessed in each case. usaebf entry at the border, the existence of a SIS
record, lack of documentation, lack of residendeseace of cooperation and other relevant
indications/criteria need to be taken into accowien assessing whether there is a risk of

absconding and a resulting need for detentiongeeton 1.6. above).

No detention for public order reasons: The posgibdf maintaining or extending detention for

public order reasons is not covered by the texhefDirective and Member States are not allowed
to use immigration detention for the purposes afiaeal as a form of "light imprisonment". The
primary purpose of detention for the purposes ohaeal is to assure that returnees do not
undermine the execution of the obligation to retbynabsconding. It is not the purpose of Article
15 to protect society from persons which constitaténreat to public policy or security. The -
legitimate - aim to "protect society" should rather addressed by other pieces of legislation, in
particular criminal law, criminal administrativenNaand legislation covering the ending of legal stay
for public order reasons. See also ECKanlzoey C-357/09, para 70The possibility of detaining

a person on grounds of public order and public safeannot be based on Directive 2008/115.
None of the circumstances mentioned by the refgroourt (aggressive conduct; no means of
support; no accommodation) can therefore constiintéself a ground for detention under the
provisions of that directive.The past behaviour/conduct of a person posingkato public order
and safety (e.g. non-compliance with administraa® in other fields than migration law or

infringements of criminal law) may, however, bedaknto account when assessing whether there

is a risk of absconding (see section 1.6. above}heé past behaviour/conduct of the person

concerned allows drawing the conclusion that thegrewill probably not act in compliance with

the law and avoid return, this may justify a progisdhat there is a risk of absconding.
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Obligation to provide for alternatives to detentidmticle 15(1) must be interpreted as requiring

each Member State to provide in its national legish for alternatives to detention; this is also
consistent with the terms of Recital 16 to the Etikee (".if application of less coercive measures
would not be sufficieht In El Dridi, C-61/11, para 39, the ECJ confirmé&dt follows from recital

16 in the preamble to that directive and from th&rding of Article 15(1) that the Member States
must carry out the removal using the least coeroneasures possible. It is only where, in the light
of an assessment of each specific situation, th@r@ment of the return decision in the form of
removal risks being compromised by the conduchefperson concerned that the Member States

may deprive that person of his liberty and detam.h

Benefits and risks - alternatives to detention

The benefits of providing for alternatives to déitem (examples include: residence restrictians,
open houses for families, case-worker support,laegeporting, surrender of ID/travel documents,
bail, electronic monitoring, etc.) may include heghreturn rates (including voluntary departure),
improved co-operation with returnees in obtainiegessary documentation, financial benefits (Jess
cost for the State) and less human cost (avoidahleardship related to detention).

Risks include an increased likelihood of abscondpugsible creation of pull factors (alternative
detention facilities such as family houses may becgived as attractive for potential irregular

immigrants) and possible social tensions in thgm@urhood of open centres.

Recommendation: The challenge is to find intelligewiutions with an appropriate mix of rewards

and deterrents. A complete absence of deterrengdead to insufficient removal rates. At the same
time an overly repressive system with systematierd®n may also be inefficient, since the
returnee has little incentive or encouragement deoperate in the return procedure. Tailored
individual coaching, which empowers the returne&te in hand his/her own return has proven to
be successful. A systematic horizontal coachingalbfpotential returnees, covering advice |on
possibilities for legal stay/asylum as well as atuntary/enforced return from an early stage (and

not only once forced removal decisions are takbolkl be aimed at.

Further clarification:

» Being subject of return procedures: The formal neguent to "be subject of a return procedure™

in Article 15(1) is not synonymous with "to be seddj of a return decision”. Detention may already

be imposed — if all conditions of Article 15 ardfifled - before a formal return decision is taken
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(e.g. while the preparations of the return decigiom under way and a return decision has not yet

been issued).

Concrete examples:

* An illegally staying third-country national may leidnot disclose) his/her identity in order to
avoid removal. Is it legitimate to maintain detentiin such circumstances, in order to exercise

pressure on the third-country national to co-oesaaud thus make his/her removal possible?

= This kind of detention is covered by Article 15tidde 15(1)(b) expressly mentions
"avoiding or hampering the return process" as asea for detaining; Article 15(6)(a)
lists "lack of cooperation” as one of the two casbsch may justify an extension of the
maximum detention period for 12 months and theallvebjective and finality of this
kind of detention ("Beugehaft" or "Durchsetzungshaé removal - not penalisation.
Of course any detention for the purpose of remaowadt respect Article 15(4): "When it
appears that a reasonable prospect of removal mpéo exists for legal or other
considerations or the conditions laid down in pai@ggh 1 no longer exist, detention
ceases to be justified and the person concernell shareleased immediately.” This
implies that in those cases in which it becomeardlgat there are no more reasonable
prospects of removal detention must be ended rigiaince when it becomes clear that
the papers to be issued by a third country will edwo late or will not be issued at all,

even if the detainee would cooperate).
* Is it possible to maintain detention if a retursebmits an asylum application?

= Answer provided by ECJ in Arslan, C-534/11: "A#di@(1) of Directive 2008/115, ... does not
apply to a third-country national who has appliext fnternational protection within the meaning
of Directive 2005/85 during the period from the iingkof the application to the adoption of the
decision at first instance on that application as the case may be, until the outcome of any action
brought against that decision is known." (para 4Bjrectives 2003/9 and 2005/85 do not preclude
a third-country national who has applied for intational protection within the meaning of
Directive 2005/85 after having been detained unéldrcle 15 of Directive 2008/115 from being

kept in detention on the basis of a provision dfamal law, where it appears, after an assessment

on a case-by-case basis of all the relevant cir¢antes, that the application was made solely to
delay or jeopardise the enforcement of the retuenision and that it is objectively necessary to
maintain detention to prevent the person concefr@d permanently evading his return.”(para 63)

NB: The above reference to "national law" (undedihrelates to national rules on asylum related
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detention, transposing — as the case may be —iemtibn related requirements of the EU asylum

acquis.

14.2. Form and initial review of detention

Legal Basis: Return Directive — Article 15(2)

Detention shall be ordered by administrative oriqual authorities.
Detention shall be ordered in writing with reasdresng given in fact and in law.

When detention has been ordered by administratitieasities, Member States shall:

(a) either provide for a speedy judicial reviewté lawfulness of detention to be decided
on as speedily as possible from the beginning &ndien;

(b) or grant the third-country national concernduetright to take proceedings by means of
which the lawfulness of detention shall be subjecad speedy judicial review to be
decided on as speedily as possible after the lawh¢he relevant proceedings. In such
a case Member States shall immediately inform Hivel-country national concerned
about the possibility of taking such proceedings.

The third-country national concerned shall be raled immediately if the detention is not lawful.

Judicial authorities may consist of judges, butdneet necessarily be composed of judges. In line

with relevant ECtHR case-law they must have chergstics of independence, impartiality and

offer judicial guarantees of an adversial procedure

Scope of judicial review: The review must assesagpects expressly referred to in Article 15,
taking into account both the questions of law (ecmess of the detention procedure and of the
decision on detention from the procedural/legahpof view) and questions of facts (the personal
situation of the detainee,, family links in the otny, guarantees of the departure from the tewjtor
reasonable prospect of removal etc.)

Maximum duration of "speedy judicial review": Thext of the Return Directive is inspired by the

wording of Article 5(4) ECHR which requires a "sgggudicial review by a Court". Pertinent
ECtHR case law clarifies that an acceptable maxinduration (“reasonable time") cannot be
defined in the abstract. It must be determinedch@light of the circumstances of each case, taking

into account the complexity of the proceedings al as the conduct by the authorities and the
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applicant. Taking a decision withlass than one weatan certainly be considered laesst practice

which is compliant with the legal requirement oéegdiness.

Requirement of written decision also applies tdgmgation decisions: The requirement to issue a

written decision with reasons also applies to dewcs concerning prolongation of detention. In
Mahdi, C-146/14, the ECJ expressly clarified (para 44)he requirement that a decision be
adopted in writing must be understood as necessadlering all decisions concerning extension
of detention, given that (i) detention and extemsnb detention are similar in nature since both
deprive the third-country national concerned of higerty in order to prepare his return and/or
carry out the removal process and (ii) in both a#iee person concerned must be in a position to

know the reasons for the decision taken concerhing'

Right to be heard applies to detention decisiond decisions on prolongation of detention.

However, the non-respect of this right renders@sitan invalid only insofar as the outcome of the
procedure would have been different if the rightswaspected. See ECJ & & R, C-383/13:
"...European Union law, in particular Article 15(2nd (6) of Directive 2008/115/EC, must be
interpreted as meaning that, where the extensioa détention measure has been decided in an
administrative procedure in breach of the rightlie heard, the national court responsible for
assessing the lawfulness of that extension decisi@y order the lifting of the detention measure
only if it considers, in the light of all of thectaal and legal circumstances of each case, that th
infringement at issue actually deprived the pamjying thereon of the possibility of arguing his
defence better, to the extent that the outcoménatf ddministrative procedure could have been

different.” (See also introduction to section 12).

14.3. Regular review of detention

Legal Basis: Return Directive — Article 15(3)

In every case, detention shall be reviewed at nealske intervals of time either on application by

the third-country national concerned or ex officio.

No written review decision required under Articl&(3) I sentence: This was clarified by the ECJ
in Mahdi, C-146/14, para 47tHe provisions of Article 15 of Directive 2008/1d& not require the
adoption of a written ‘review measure’ .... The auities which carry out the review of a third-
country national’s detention at regular intervalgrpuant to the first sentence of Article 15(3)ha t

directive are therefore not obliged, at the timeeafch review, to adopt an express measure in
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writing that states the factual and legal reasoos that measuré.Member States are, however,

free to adopt a written review decision in accomtawith national law.

Combined review and prolongation decisions musad@pted in writing: In its judgemeMahdi,
C-146/14, the ECJ clarified (para 48n 'such a case, the review of the detention andidwogsion

on the further course to take concerning the deenbccur in the same procedural stage.

Consequently, that decision must fulfil the requieats of Article 15(2) of Directive 2008/115

In the case of prolonged detention periods, revishal be subject to the supervision of a judicial
authority.

Meaning of "prolonged detention™: Article 15(3)“2sentence requires an ex-officio judicial

control/supervision in cases of "prolonged detemitidhis implies the need for action by judicial
authorities, also in those cases in which the comeezkeperson does not appeal. Based on a linguistic
comparison of the term "prolonged detention” (DBei'langerer Haftdauer"; FR: "En cas de
périodes de rétention prolongées”; NL: In het gerxal een lange periode van bewaring ES: En
caso de periodos de internamiento prolongados I€l bhso di periodi di trattenimento
prolungati;....) it is clear that this term refers substance to "a long period of detention”
independently of the fact that a formal decisionpralongation was already taken or not. The
Commission considers that an interval of 6 montbis the first ex-officio judicial review is
certainly too long, whilst a three monthly ex-oifigudicial review may be considered at the limit
of what might still be compatible with 15(3), prded that there is also a possibility to launch

individual reviews upon application if needed.

Powers of the supervising judicial authority: A i@v mechanism which only examines questions

of law and not questions of fact is not sufficiehhe judicial authority must have the power to
decide both on the facts and legal issues. Seeic@lahdi, C-146/14, para 62... the judicial
authority having jurisdiction must be able to sufosé its own decision for that of the
administrative authority or, as the case may be jidicial authority which ordered the initial
detention and to take a decision on whether to oesealternative measure or the release of the
third-country national concerned. To that end, jhdicial authority ruling on an application for
extension of detention must be able to take intmwaat both the facts stated and the evidence
adduced by the administrative authority and anyeoiations that may be submitted by the third-
country national. Furthermore, that authority mus able to consider any other element that is
relevant for its decision should it so deem neagssd’
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14.4. Ending of detention

Legal Basis: Return Directive — Article 15(4)-(6)

4. When it appears that a reasonable prospect oforal no longer exists for legal or other
considerations or the conditions laid down in paiggh 1 no longer exist, detention ceases to be

justified and the person concerned shall be reldasesmediately.

5. Detention shall be maintained for as long a péras the conditions laid down in paragraph 1
are fulfilled and it is necessary to ensure sucitgésemoval. Each Member State shall set a limited

period of detention, which may not exceed six nsonth

6. Member States may not extend the period refdoed paragraph 5 except for a limited period
not exceeding a further twelve months in accordamitie national law in cases where regardless of

all their reasonable efforts the removal operatistikely to last longer owing to:

(@) a lack of cooperation by the third-country meial concerned, or

(b) delays in obtaining the necessary documentdtmm third countries.

Detention must be ended and the returnee releasachumber of different situations, such as in

particular if

— there is no more reasonable prospect of removal;
— removal arrangements aren’t properly followed upheyauthorities;
— the maximum time limits for detention have beercheal.

Furthermore an end should be given to detentioa oase by case basis if alternatives to detention

become an appropriate option.

14.4.1. Absence of reasonable prospect of removal

Absence of reasonable prospect of removalk&azoey C-357/09, para 67, the ECJ provided a

clarifying interpretation of the meaning of "reaable prospect"Only a real prospect that removal
can be carried out successfully, having regardhe periods laid down in Article 15(5) and (6),
corresponds to a reasonable prospect of removadt Téasonable prospect does not exist where it
appears unlikely that the person concerned willabenitted to a third country, having regard to

those periods.
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Absence of reasonable prospect” is not the sanfegossibility to enforce™: "Impossibility to

enforce" is a more categorical assertion and moificudt to demonstrate than “absence of

reasonable prospect" which refers to certain degirékeliness only.

Periods of detention which should be taken int@antwhen assessing the "reasonable prospect of

removal”: Given the emphasis put by Article 15\l as recital 6) on a concrete individual case-
by-case assessment for determining the proporttgredldeprivation of liberty, regard must always
be taken of the maximum detention periods for tecerned individual in the concrete case. This
means that the maximum periods laid down by nakitava of the concerned Member State are
relevant. This also implies that a returnee shawltibe detained in a Member State if it appears
unlikely from the beginning that the person conedrwill be admitted to a third country within the
maximum detention period allowed under the legstabf that Member State. (NB: Kadzoey C-
357/09, the ECJ referred to the maximum periodutite Directive, since these were the same as

the maximum periods under the applicable legistaitiothe concerned Member State.)

Once the maximum periods of detention have beerhezh Article 15(4) isn’t applicable anymore

and the person must in any event be released inateddi See ECJ iKadzoey C-357/09, paras 60
and 61:"It is clear that, where the maximum duration etehtion provided for in Article 15(6) of
Directive 2008/115 has been reached, the questibetlver there is no longer a ‘reasonable
prospect of removal’ within the meaning of Artit/(4) does not arise. In such a case the person
concerned must in any event be released immedi#digle 15(4) of Directive 2008/115 can thus
only apply if the maximum periods of detention ld@vn in Article 15(5) and (6) of the directive

have not expired.”

Concrete examples:

* Is it legitimate to maintain detention if the thicduntry national for the time being is protected

from removal because of the principle of non reéoutnt?

= If removal becomes unlikely — e.g. because dfadylipermanent non-refoulement issue
- persons must be released under Article 15(4hdfnon-refoulement issue is only of
limited and temporary nature (e.g. a credible dipktic assurance from the country of
return is likely to be issued shortly; the returneéemporarily in need for vital medical
treatment which is not available in country of metudetention may be maintained — if
there is still a reasonable prospect of removal.

14.4.2. Reaching the maximum period of detention
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Article 15(5) and (6) obliges Member States tounder national law maximum time limits for
detention which may not exceed 6 months (in regcéaes) or 18 months (in two qualified cases:
lack of cooperation by the returnee or delays itaiing the necessary documentation from third

countries).

The — sometimes shorter — maximum detention pefigdd by national law prevail over the 6/18

months deadline provided for by the Return Dirextiin the handling of concrete cases, the

maximum periods fixed by national law (in complianwith the Return Directive) and not the
maximum periods fixed by the Return Directive mistapplied. This implies that a Member State
which has fixed a national maximum of e.g. 12 mentbr non-cooperating returnees cannot
maintain detention beyond 12 months, even thoudltlarl5(6) provides for a frame of up to 18

months.

Return Directive complies with ECtHR case-law ongiéh of detention: IrEl-Dridi, para 43, the

ECJ recognised that the Return Directive endorisese¢levant ECtHR case law and Council of
Europe standardsDirective 2008/115 is ... intended to take accounthbof the case-law of the
European Court of Human Rights, according to whtah principle of proportionality requires that
the detention of a person against whom a deportatioextradition procedure is under way should
not continue for an unreasonable length of timaf 1k, its length should not exceed that required
for the purpose pursued (see, inter alia, ECtHRadba United Kingdom, 29 January 2008, , § 72
and 74), and of the eighth of the “Twenty guidaline forced return’ adopted on 4 May 2005 by
the Committee of Ministers of the Council of Euragdéerred to in recital 3 in the preamble to the
directive. According to that guideline, any detentpending removal is to be for as short a period
as possible."Notwithstanding new developments in ECtHR jurisfgnuce, Member States can
therefore normally rely on the fact that compliamgth the rules fixed by the Return Directive also
implies compliance with ECtHR jurisprudence (prpiei of equivalence set forth by ECtHR in

Bosphorus case).

Examples for reasons justifying/not-justifying gmgied detention under Article 15(6):

— An absence of identity documents as such isuftitent to justify prolonged detention.
See ECJ inMahdi, C-146/14, (para 73)....the fact that the third-country national
concerned has no identity documents cannot, olvits, be a ground for extending
detention under Article 15(6) of Directive 2008/115

10 An overview on the different time-limits applidab under national law can be found at:

http://ec.europa.eu/smart-regulation/evaluatiomtdgdownload.do?documentld=10737855 (page 44-50 T
overview reflects the situation of December 2018 some national rules have changed in the meantime.
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— Non-cooperation in obtaining identity documentaynjustify prolonged detention if
there is a causal link between the non-cooperatith non-return. See ECJ Mahdi,
C-146/14, (para 85):... only if an examination of his conduct during theriod of
detention shows that he has not cooperated in mhglementation of the removal
operation and that it is likely that that operatitasts longer than anticipated because

of that conduct, ..."

Further clarification:

Taking into account periods of detention as anuwmsybeeker. When calculating the period of

detention for the purpose of removal, periods @énigon as asylum seeker need not be taken into
account, since detention for removal purposes a&tention of asylum seekers fall under different
legal rules and regimes. If, however, due to adstiaiive shortcomings or procedural mistakes no
proper decision on imposing asylum related detanti@s taken and the person remained in
detention based on the national rules on detembiothe purpose of removal, then this period must
be taken into account (see ECXKiadzoey C-357/09, paras 45 and 4®etention for the purpose
of removal governed by Directive 2008/115 and desarof an asylum seeker in particular under
Directives 2003/9 and 2005/85 and the applicableamal provisions thus fall under different legal
rules. Consequently, ... a period during which a persas been held in a detention centre on the
basis of a decision taken pursuant to the provisioh national and Community law concerning
asylum seekers may not be regarded as detentiaimégourpose of removal within the meaning of
Article 15 of Directive 2008/115And para 47"Should it prove to be the case that no decisias
taken on Mr Kadzoev’s placement in the detentiorireein the context of the procedures opened
following his applications for asylum, referred ito paragraph 19 above, so that his detention
remained based on the previous national rules derdmn for the purpose of removal or on the
provisions of Directive 2008/115, Mr Kadzoev’s periof detention corresponding to the period
during which those asylum procedures were under wayld have to be taken into account in
calculating the period of detention for the purpadeemoval mentioned in Article 15(5) and (6) of
Directive 2008/115."

Taking into account periods of detention pendingpparation of Dublin transfehe same logic as

set out above (in relation to periods of detenéierasylum seeker) applies.

Taking into account periods of detention duringeihan appeal with suspensive effect is pending:

Such periods must be taken into account. See E(Kadroey paras 53-54"The period of
detention completed by the person concerned duhagrocedure in which the lawfulness of the

removal decision is the subject of judicial reviewst ... be taken into account for calculating the
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maximum duration of detention laid down in Artid/®(5) and (6) of Directive 2008/115. If it were
otherwise, the duration of detention for the pugo$removal could vary, sometimes considerably,
from case to case within a Member State or from Meenber State to another because of the
particular features and circumstances peculiar tional judicial procedures, which would run
counter to the objective pursued by Article 15(8Yl #6) of Directive 2008/115, namely to ensure a
maximum duration of detention common to the MerSheties".

Taking into account periods of detention for thepmse of removal spent in (another) Member

State A, immediately followed by pre-removal deitemin Member State B (Such a situation may

for instance arise in the context of the transfeam irregular migrant from Member State A to
Member State B under a bilateral readmission ageeegovered by Article 6(3)): The Commission
considers that the absolute 18 months thresholethmiterrupted pre-removal detention should not
be exceeded, in view of the need to respect thet etfle of the maximum time limit fixed by
Article 15(6). An exchange of information betweermber States on periods of detention already
spent in another Member State as well as an eVepussibility for Member State B to refuse
transfer from Member State A if Member State A made request excessively late should be

addressed under the relevant bilateral readmisgjoegements.

Taking into account periods of detention compldiefbre the rules in the Return Directive became

applicable: Such periods must be taken into acc(aest ECJ itlKadzoey C-357/09, paras 36-38).

14.5. Re-detention of returnees

The maximum deadlines for detention prescribedhieyReturn Directive must not be undermined

by re-detaining returnees immediately, followingitirelease from detention.

Re-detention of the same person at a later stageomiy be legitimate if an important change of
relevant circumstance has taken place (for instdheeissuing of necessary papers by a third
country or an improvement of the situation in tlertry of origin, allowing for safe return), if gi
change gives rise to a "reasonable prospect ofvalhm accordance with Article 15(4) and if all

other conditions for imposing detention under Aeit5 are fulfilled.

14.6. Application of less coercive measures aftending of detention

Less coercive measures, such as regular repoditigetauthorities, deposit of an adequate financial
guarantee, submission of documents or the obligdticstay at a certain place may be imposed as

long as and to the extent that they can still besictered a "necessary measure” to enforce return.
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Unlike for detention, there are no absolute maxintume limits foreseen for the application of less

coercive measures.

If, however, the nature and intensity of a less@oe measures is similar or equal to deprivatibn o
liberty (such as the imposition of an unlimited ightion to stay at a specific facility, without

possibility to leave such facility) it must be catesed as ale factocontinuation of detention and

the time limits foreseen in Article 15(5) and (@pdy.

15. Detention conditions

Legal Basis: Return Directive — Article 16

1. Detention shall take place as a rule in spesedi detention facilities. Where a Member State
cannot provide accommodation in a specialised deteriacility and is obliged to resort to prison
accommodation, the third-country nationals in détam shall be kept separated from ordinary

prisoners

2. Third-country nationals in detention shall béoaled — on request — to establish in due time

contact with legal representatives, family memiagrd competent consular authorities.

3. Particular attention shall be paid to the sitigat of vulnerable persons. Emergency health care

and essential treatment of illness shall be prodide

4. Relevant and competent national, internationad aon-governmental organisations and bodies
shall have the possibility to visit detention fak, as referred to in paragraph 1, to the extenatt
they are being used for detaining third-countryioaals in accordance with this Chapter. Such

visits may be subject to authorisation.

5. Third-country nationals kept in detention shb# systematically provided with information
which explains the rules applied in the facilitydasets out their rights and obligations. Such
information shall include information on their etement under national law to contact the

organisations and bodies referred to in paragraph 4

15.1. Initial Police custody

Initial police arrest for identification purposes covered by national law. This is expressly

highlighted in Recital 17 of the Return Directiv@Vithout prejudice to the initial apprehension by

law-enforcement authorities, regulated by natiofegislation, detention should, as a rule, take
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place in specialised detention facilitieFhis clarifies that during an initial period nataaw may
continue to apply. Even though this is no legalgdilon, Member States are encouraged to make
sure already at this stage that irregular migrargéskept separated from ordinary prisoners.

Length of the initial apprehension period duringiethsuspected irregular migrants may be kept in

police custody: A brief, but reasonable time. Seeager provided by ECJ iAchughbabianpoint
31): " It should be held, in that regard, that the catgnt authorities must have a brief but

reasonable time to identify the person under camstrand to research the information enabling it
to be determined whether that person is an illggathying third-country national. Determination
of the name and nationality may prove difficult vehéhe person concerned does not cooperate.
Verification of the existence of an illegal stayynikewise prove complicated, particularly where
the person concerned invokes a status of asylukesee refugee. That being so, the competent
authorities are required, in order to prevent thigjective of Directive 2008/115, as stated in the
paragraph above, from being undermined, to act wltlgence and take a position without delay
on the legality or otherwise of the stay of thesper concerned.Even though there is no detailed
binding timeframe, the Commission encourages Mendtates to make sure that a transfer to a
specialised detention facility for irregular migtemormally takes place within 48 hours after
apprehension (exceptionally, longer periods mayatmissible in case of remote geographic

locations).

15.2. Use of specialised facilities as a generaleu

Use of specialised facilities is the general riReturnees are no criminals and deserve treatment

different from ordinary prisoners. The use of spksed facilities is therefore the general rule
foreseen by the Return Directive. Member Statesrageired to detain illegally staying third-
country nationals for the purpose of removal incigdesed detention facilities, and not in ordinary
prisons. This implies an obligation on Member State make sure that sufficient places in

detention facilities are available, in order tokladoreseeable irregular migration challenges.

Exceptions to the general rule: The derogationsieea in Article 16(1) which allows Member

States to house pre-removal detainees in exceptiasas in ordinary prisons must be interpreted
restrictively. This was expressly confirmed by tB€J inBero (C-473/13) andBouzalmate(C-
514/13) para 25"The second sentence of ... Article 16(1)lays down a derogation from that
principle, which, as such, must be interpretedctiri(see, to this effect, the judgment in Kamheraj
C-571/10, EU:C:2012:233, paragraph 86).
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Unpredictable peaks in the humber of detainees:denegation foreseen in Article 16(1) may be

applied when unforeseen peaks in the number ofirgets caused by unpredictable quantitative
fluctuations inherent to the phenomenon of irregufagration (not yet reaching the level of an
"emergency situation” expressly regulated in Aetidl8) cause a problem to place detainees in
special facilities in a Member State which otheendisposes of an adequate/reasonable number of

specialised facilities.

Aggressive detainees: Returnees in detention sHmilokotected from aggressive or inappropriate

behaviour of other returnees. Member States are@ueaged to look for practical ways for
addressing this challenge within the specialisedilifies and without resorting to prison
accommodation. Possible solutions might includemasg certain parts/wings of detention centres
to aggressive persons, or to have special deteotiotmes reserved for this category of persons.

Absence of special detention facilities in a regigpart of a Member State: The absence of special

detention facilities in a regional part of a Memate - while in another part of the same Member
State they exist - cannot justify per se a stagnirordinary prison. This was expressly confirmed by
the ECJ inBero C-473/1) andBouzalmate C-514/13, (para 32)Article 16(1) of Directive
2008/115 must be interpreted as requiring a Mentbiate, as a rule, to detain illegally staying
third-country nationals for the purpose of removala specialised detention facility of that State
even if the Member State has a federal structugkthe federated state competent to decide upon
and carry out such detention under national lawslnet have such a detention facility."

Brief detention periods: The fact that detentioriksly to last for a brief period (such as 7 days)

only, is no legitimate reason to exceptionally resm prison accommodation.

Detention in closed medical/psychiatric institugon Pre-removal detention in closed

medical/psychiatric institutions or together witlergons detained on medical grounds is not

envisaged by Article 16(1) and would run contraryt$ effet utile.

15.3. Separation from ordinary prisoners

Obligation to keep returnees and prisoners semhrgtean absolute requirement: The Return

Directive provides for an unconditional obligatieyuiring illegally staying third-country nationals
to be kept separated from ordinary prisoners whéfember State cannot provide, exceptionally,

accommodation for those third-country nationalspecialised detention facilities.
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Ex-prisoners subject of subsequent return: Onceptls®n sentence has come to an end and the

person should have been normally released, rulesdétention for the purpose of removal
(including the obligation under Article 16(1) torpaout detention in specialised facilities) start
applying. If the preparation for removal and polsiiso the removal itself is carried out in a
period still covered by the prison sentence, prisocommodation can be maintained (since this is
still covered by the sentence for the previousiympotted crime). Member States are encouraged to
start the identification process necessary for rehalready well in advance while persons are still

serving their prison sentence in a prison.

Aggressive detainees: Aggressive or inappropriatebiour of returnees does not justify to detain

these persons together with ordinary prisonerssgrad@ act of aggression is qualified as crime and a
related prison sentence was imposed by a Court.

The term “ordinary prisoners” covers both convicm@oners and prisoners on remand: This is

confirmed by Guideline 10 paragraph 4 of the "20d8lines on forced return” of the Committee of
Ministers of the Council of Europe, 4.5.2005, whigkplicitly highlights that persons detained
pending their removal from the territory should nmbrmally be held together with ordinary
prisoners, convicted or on remandetainees must therefore also be separated frosormis on

remand.

Agreement by returnee to be detained together mrigoners is not possible: Pham,C-474/13,

paras 21 and 22, the ECJ expressly confirmbditat regard, the obligation requiring illegally
staying third-country nationals to be kept sepadateom ordinary prisoners, laid down in the
second sentence of Article 16(1) of that directisanore than just a specific procedural rule for
carrying out the detention of third-country natid®an prison accommodation and constitutes a
substantive condition for that detention, withobservance of which the latter would, in principle,
not be consistent with the directive. In this cahta Member State cannot take account of the

wishes of the third-country national concerried.

15.4. Material detention conditions

Return Directive — Article 16; CoE Guideline onded return No 10 ("conditions of detention pendiegpoval"); CPT

standards; 2006 European Prison Rules;

The Return Directive itself provides for a numbédrconcrete safeguards. Member States are

obliged:

— to provide emergency health care and essentidhiezd of illness.
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— to pay attention to the situation of vulnerablespess;

— to provide detainees with information which exptathe rules applied in the facility

and sets out their rights and obligations. It soramended that this information should
be given as soon as possible and not later thdno@r after arrival;

— to allow detainees to establish contact with legpresentatives, family members and

competent consular authorities;
— to provide relevant and competent national, intéonal and non-governmental

organisations and bodies the possibility to vigitethtion facilities. This right must be

granted directly to the concerned bodies, indepethdef a concrete invitation from

the detainee.

As regards those issues which are not expressijategl by the Return Directive, Member States

need to comply with relevant Council of Europe dims, in particular the "CPT standards": The

Return Directive does not regulate certain matetegéntion conditions, such as the size of rooms,
access to sanitary facilities, access to open raittition, etc. during detention. Its recital 17
confirms, however, that detainees must be treated‘humane and dignified manner’ with respect
for their fundamental rights and in compliance wititernational law. Whenever Member States
impose detention for the purpose of removal, thisinbe done under conditions that comply with
Article 4 CFR, which prohibits inhuman or degraditrgatment. The practical impact of this
obligation on Member States is set out in moreibietparticular in:

1) the Council of Europe_Guideline on forced retida 10 ("conditions of detention

pending removal");
2) the standards established by the Council of gir@ommittee on the Prevention of
Torture (‘CPT standards’, document CPT/Inf/E (2002)— Rev. 2013, available at:

www.cpt.coe.int/en/docsstandards.htm), addresspegifically the special needs and

status of irregular migrants in detention;
3) the 2006 European Prison Rules (Recommendaten{2R06)2 of the Committee of

Ministers to Member States) as basic minimum statsdan all issues not adressed by
the abovementioned standards;

4) the UN _Standard Minimum Rules for the TreatmehtPrisoners (approved by the
Economic and Social Council by its resolutions &3XXIV) of 31 July 1957 and
2076 (LXII) of 13 May 1977).

These standards represent a generally recogniseadligteon of the detention-related obligations

which should be complied with by Member States iy detention as an absolute minimum, in
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order to ensure compliance with ECHR obligationd ahligations resulting from the CFR when

applying EU law:

CoE Guideline 10 - Conditions of detention pendingmoval

1. Persons detained pending removal should normb#yaccommodated within the short

D

st

possible time in facilities specifically designafed that purpose, offering material conditions and

a regime appropriate to their legal situation artdféed by suitably qualified personnel.

2. Such facilities should provide accommodationcihis adequately furnished, clean and in

good state of repair, and which offers sufficiewinly space for the numbers involved. In additi
care should be taken in the design and layout efgtremises to avoid, as far as possible,
impression of a "carceral" environment. Organisectiaties should include outdoor exercig
access to a day room and to radio/television andvspapers/magazines, as well as ot

appropriate means of recreation.

3. Staff in such facilities should be carefullyestéd and receive appropriate training. Memi
states are encouraged to provide the staff conckrae far as possible, with training that wol
not only equip them with interpersonal communigatskills but also familiarise them with t
different cultures of the detainees. Preferablynsmf the staff should have relevant languagess

and should be able to recognise possible symptdmsiress reactions displayed by detair

her
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persons and take appropriate action. When necessé#aiff should also be able to draw on outside

support, in particular medical and social support.

4. Persons detained pending their removal fromténgtory should not normally be held together

with ordinary prisoners, whether convicted or oomand. Men and women should be separ:
from the opposite sex if they so wish; however,piteciple of the_unity of the family should

respected and families should therefore be accorateddaccordingly.

5. National authorities should ensure that the pessdetained in these facilities have acces
lawyers, doctors, non-governmental organisationspners of their families, and the UNHCR, &
that they are able to communicate with the outsiddd, in accordance with the relevant natior
regulations. Moreover, the functioning of thesailiiies should be regularly monitored, includir]

by recognised independent monitors.

6. Detainees shall have the right to file complgsifir alleged instances of ill-treatment or for

failure to protect them from violence by other detas. Complainants and witnesses shall

ited
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protected against any ill-treatment or intimidatianising as a result of their complaint or of t

evidence given to support it.

7. Detainees should be systematically provided wmittrmation which explains the rules applied
the facility and the procedure applicable to thendaets out their rights and obligations. T
information should be available in the languagesstmmommonly used by those concerned an
necessary, recourse should be made to the servicas interpreter. Detainees should be inforn
of their entittement to contact a lawyer of thelrotce, the competent diplomatic representatiof
their country, international organisations such the UNHCR and the International Organizati
for Migration (10M), and non-governmental organisat. Assistance should be provided in {

regard.
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CPT-standards on immigration detention — extracts

29. (detention facilities). ....Obviously, such cestrshould provide accommodation which

adequately-furnished, clean and in a good stateepéir, and which offers sufficient living space
the numbers involved. Further, care should be takehe design and layout of the premises to a
as far as possible any impression of a carceralrenment. As regards regime activities, they sha
include outdoor exercise, access to a day roomtamddio/television and newspapers/magazines
well as other appropriate means of recreation (e@ard games, table tennis). The longer the pe

for which persons are detained, the more develgpedl|d be the activities which are offered to th

The staff of centres for immigration detainees hagarticularly onerous task. Firstly, there w
inevitably be communication difficulties caused lagguage barriers. Secondly, many detaif
persons will find the fact that they have been weprof their liberty when they are not suspecte
any criminal offence difficult to accept. Thirdlthere is a risk of tension between detainee
different nationalities or ethnic groups. Consediyenthe CPT places a premium upon f{
supervisory staff in such centres being carefudhgcted and receiving appropriate training. As w
as possessing well-developed qualities in the figldinterpersonal communication, the st

concerned should be familiarised with the differaultures of the detainees and at least some af
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should have relevant language skills. Further, tebguld be taught to recognise possible symptoms

of stress reactions displayed by detained persaisether post-traumatic or induced by sog

cultural changes) and to take appropriate action.

io-
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79. Conditions of detention for irregular migrargeould reflect the nature of their deprivation

liberty, with limited restrictions in place and aned regime of activities. For example, detain
irregular migrants should have every opportunityréonain in meaningful contact with the outs
world (including frequent opportunities to makeefgione calls and receive visits) and should
restricted in their freedom of movement within dieéention facility as little as possible. Even wh
conditions of detention in prisons meet these mequents — and this is certainly not always
case — the CPT considers the detention of irregufagrants in a prison environment to

fundamentally flawed, for the reasons indicatedvabo

82. The right of access to a lawyer should incltideright to talk with a lawyer in private, &

well as to have access to legal advice for iss@dsted to residence, detention and deportat
This implies that when irregular migrants are nata position to appoint and pay for a lawy

themselves, they should benefit from access td dedja

Further, all newly arrived detainees should be pptiyn examined by a doctor or by a full
gualified nurse reporting to a doctor. The rightamfcess to a doctor should include the right if

irregular migrant so wishes — to be examined byoatar of his/her choice; however, the detair

might be expected to meet the cost of such an eation.
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Notifying a relative or third party of one’s choiedout the detention measure is greatly facilitated

if irregular migrants are allowed to keep their ni@bphones during deprivation of liberty or

least to have access to them.

90. The assessment of the state of health of il@meguigrants during their deprivation g
liberty is an essential responsibility in relatida each individual detainee and in relation to
group of irregular migrants as a whole. The meratall physical health of irregular migrants m
be negatively affected by previous traumatic exgmees. Further, the loss of accustomed pers
and cultural surroundings and uncertainty about ‘sniiture may lead to mental deterioratig
including exacerbation of pre-existing symptoms defpression, anxiety and post-trauma
disorder.

91. At a minimum, a person with a recognised ngrsjnalification must be present on a dai

basis at all centres for detained irregular migranSuch a person should, in particular, perfo

the initial medical screening of new arrivals (imrpicular for transmissible diseases, includi

tuberculosis), receive requests to see a doct@yumnthe provision and distribution of prescrib

medicines, keep the medical documentation and giggethe general conditions of hygiene.
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2006 European Prison Rules — Extracts

Accommodation

18.1 The accommodation provided for prisoners, ang@articular all sleeping accommodatia
shall respect human dignity and, as far as possiptezacy, and meet the requirements of he
and hygiene, due regard being paid to climatic ¢bods and especially to floor space, cu
content of air, lighting, heating and ventilation.

18.2 In all buildings where prisoners are requitedive, work or congregate:

a. the windows shall be large enough to enablepitieoners to read or work by natural light
normal conditions and shall allow the entrance refsh air except where there is an adequate

conditioning system;

b. artificial light shall satisfy recognised teckal standards; and

c. there shall be an alarm system that enablepgss to contact the staff without delay.
Hygiene

19.1 All parts of every prison shall be properlyintained and kept clean at all times.

19.2 When prisoners are admitted to prison thesceil other accommodation to which they

allocated shall be clean.

19.3 Prisoners shall have ready access to sanftaeijities that are hygienic and respect privacy.
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19.4 Adequate facilities shall be provided so tnatry prisoner may have a bath or shower, jat a

temperature suitable to the climate, if possibléydbut at least twice a week (or more frequent

necessary) in the interest of general hygiene.

19.5 Prisoners shall keep their persons, clothind aleeping accommodation clean and tidy.

yi

19.6 The prison authorities shall provide them with means for doing so including toiletries and

general cleaning implements and materials.
19.7 Special provision shall be made for the sapiteeeds of women.

Clothing and bedding
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20.1 Prisoners who do not have adequate clothingheir own shall be provided with clothi

suitable for the climate.
20.2 Such clothing shall not be degrading or huatiihig.
20.3 All clothing shall be maintained in good cdiadi and replaced when necessary.

20.4 Prisoners who obtain permission to go outgidson shall not be required to wear clothi
that identifies them as prisoners.

21. Every prisoner shall be provided with a separbed and separate and appropriate bedd

which shall be kept in good order and changed ofteough to ensure its cleanliness.
Nutrition

22.1 Prisoners shall be provided with a nutritiodi®t that takes into account their age, hes

physical condition, religion, culture and the natusf their work.

22.2 The requirements of a nutritious diet, inchgdits minimum energy and protein content, S

be prescribed in national law.

22.3 Food shall be prepared and served hygienically

22.4 There shall be three meals a day with reaslenalervals between them.
22.5 Clean drinking water shall be available togmmers at all times.

22.6 The medical practitioner or a qualified nursieall order a change in diet for a particul

prisoner when it is needed on medical grounds.
Prison regime
25.1 The regime provided for all prisoners shaleof balanced programme of activities.

25.2 This regime shall allow all prisoners to spesdmany hours a day outside their cells as
necessary for an adequate level of human and soteaction.

25.3 This regime shall also provide for the welfaegds of prisoners.

25.4 Particular attention shall be paid to the neeaf prisoners who have experienced phys

mental or sexual abuse.
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Exercise and recreation

27.1 Every prisoner shall be provided with the appaty of at least one hour of exercise every

day in the open air, if the weather permits.

27.2 When the weather is inclement alternative mgeanents shall be made to allow prisoners to

exercise.

27.3 Properly organised activities to promote phgkifitness and provide for adequate exer

and recreational opportunities shall form an intappart of prison regimes.

27.4 Prison authorities shall facilitate such adies by providing appropriate installations al

equipment.

cise

27.5 Prison authorities shall make arrangement®rnganise special activities for those prisoners

who need them.

27.6 Recreational opportunities, which include spgames, cultural activities, hobbies and other

leisure pursuits, shall be provided and, as farpassible, prisoners shall be allowed to organise

them.

27.7 Prisoners shall be allowed to associate wibheother during exercise and in order to t

part in recreational activities.

Freedom of thought, conscience and religion

29.1 Prisoners’ freedom of thought, consciencerafidion shall be respected.

29.2 The prison regime shall be organised so farsagracticable to allow prisoners to pract
their religion and follow their beliefs, to attendervices or meetings led by appro
representatives of such religion or beliefs, toeige visits in private from such representative)
their religion or beliefs and to have in their pession books or literature relating to their rebgi

or beliefs.

29.3 Prisoners may not be compelled to practiseligion or belief, to attend religious services
meetings, to take part in religious practices oatept a visit from a representative of any relig
or belief.

Ethnic or linquistic minorities
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38.1 Special arrangements shall be made to meebdkds of prisoners who belong to ethni

linguistic minorities.

38.2 As far as practicable the cultural practicdsddferent groups shall be allowed to continug

prison.

38.3 Linguistic needs shall be met by using competgerpreters and by providing writt
material in the range of languages used in a pattc prison.

Health care.

40.3 Prisoners shall have access to the health ieegvavailable in the country withg

discrimination on the grounds of their legal sitioat

40.4 Medical services in prison shall seek to deded treat physical or mental illnesses or def

from which prisoners may suffer.

40.5 All necessary medical, surgical and psychiaservices including those available in

community shall be provided to the prisoner fort fharpose.

Medical and health care personnel

41.1 Every prison shall have the services of astleae qualified general medical practitioner.

41.2 Arrangements shall be made to ensure at miégi that a qualified medical practitioner

available without delay in cases of urgency.

41.3 Where prisons do not have a full-time medgzattitioner, a part-time medical practition

shall visit regularly.
41.4 Every prison shall have personnel suitablynied in health care.
41.5 The services of qualified dentists and opt€ishall be available to every prisoner.

Duties of the medical practitioner

42.1 The medical practitioner or a qualified nungporting to such a medical practitioner sh
see every prisoner as soon as possible after admisand shall examine them unless thi

obviously unnecessary.
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42.2 The medical practitioner or a qualified nungporting to such a medical practitioner sh
examine the prisoner if requested at release, dmall ©therwise examine prisoners whene

necessary.

42.3 When examining a prisoner the medical prawidgr or a qualified nurse reporting to sucl

medical practitioner shall pay particular attentioo:
a. observing the normal rules of medical confidaitt;

b. diagnosing physical or mental illness and takafigneasures necessary for its treatment anc

the continuation of existing medical treatment;

c. recording and reporting to the relevant authiast any sign or indication that prisoners n
have been treated violently;

d. dealing with withdrawal symptoms resulting frase of drugs, medication or alcohol;
e. identifying any psychological or other stressught on by the fact of deprivation of liberty;

f. isolating prisoners suspected of infectious @amntagious conditions for the period of infectiord
providing them with proper treatment;

g. ensuring that prisoners carrying the HIV virug aot isolated for that reason alone;
h. noting physical or mental defects that mighteawresettlement after release;
i. determining the fitness of each prisoner to wenmki to exercise; and

J. making arrangements with community agenciestlier continuation of any necessary med

and psychiatric treatment after release, if prisangive their consent to such arrangements.

Health care provision

46.1 Sick prisoners who require specialist treatirsdrall be transferred to specialised instituti
or to civil hospitals, when such treatment is nedigable in prison.

46.2 Where a prison service has its own hospitailifes, they shall be adequately staffed

equipped to provide the prisoners referred to tivath appropriate care and treatment.
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16. Detention of minors and families
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Legal Basis: Return Directive — Article 17

1. Unaccompanied minors and families with minorallsbnly be detained as a measure of last

resort and for the shortest appropriate periodiofd.

2. Families detained pending removal shall be ptedi with separate accommodation

guaranteeing adequate privacy.

3. Minors in detention shall have the possibilityeingage in leisure activities, including play and
recreational activities appropriate to their agendashall have, depending on the length of their

stay, access to education.

4. Unaccompanied minors shall as far as possibl@iogided with accommodation in institutions
provided with personnel and facilities which tak&iaccount the needs of persons of their age.

5. The best interests of the child shall be a prim@nsideration in the context of the detention of

minors pending removal.

Also in the context of detention of minors and faesi, the principles already applicable according
to the general rules on detention in Article 15i¢déon only as a measure of last resort, preferenc
to be given to alternatives, individual assessnoémach case,...) should be scrupulously applied.
The best interests of the child must always beragry consideration in the context of detention of

minors and families.

The text of Article 17 of the Return Directive cesponds closely to the text GbE Guideline 11. —

Children and familiesFurther concrete guidance can be found in thencentary to this Guideline:

CoE Guideline 11 — Children and families
Commentary

1. Paragraphs 1, 3 and 5 of this Guideline are irsgh from the relevant provisions of the

Convention on the Rights of the Child, adopted @mehed for signature, ratification and accessjon

by General Assembly Resolution 44/25 of 20 Novert®@® and ratified by all the member states
of the Council of Europe. With respect to paragraplt could be recalled that the right to respect
for family life granted under Article 8 ECHR alsppies in the context of detention.

2. Concerning the deprivation of liberty of childreArticle 37 of the Convention on the Rights of

the Child provides in particular that "arrest, deten or imprisonment of a child shall be |in
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conformity with the law and shall be used only asm@asure of last resort and for the shortest

appropriate period of time" (Article. 37(b). Accand to Article 20(1) of this Convention, "A child

temporarily or permanently deprived of his or hamily environment, or in whose own best
interests cannot be allowed to remain in that emwmnent, shall be entitled to special protectjon

and assistance provided by the State".

3. Inspiration was also found in para. 38 of theitdd Nations Rules for the protection of juveniles
deprived of their liberty, adopted by General AdsigniResolution 45/113 of 14 December 1990,
which apply to any deprivation of liberty, undexstioas "any form of detention or imprisonment or
the placement of a person in a public or privatstodial setting, from which this person is not
permitted to leave at will, by order of any judigiadministrative or other public authority” (para.

11, b). According to para. 38: "Every juvenile @ingpulsory school age has the right to education

suited to his or her needs and abilities and desigto prepare him or her for return to society.
Such education should be provided outside the tetefacility in community schools wherever
possible and, in any case, by qualified teachersutjh programmes integrated with the education
system of the country so that, after release, jle®nmay continue their education withqut
difficulty. Special attention should be given bg #dministration of the detention facilities to the
education of juveniles of foreign origin or withrpaular cultural or ethnic needs. Juveniles who

are illiterate or have cognitive or learning diftitties should have the right to special education'].

4. The last paragraph reflects the guiding prineigf the Convention on the rights of the child
whose Atrticle 3(1) states that "In all actions ceming children, whether undertaken by public|or
private social welfare institutions, courts of lamgministrative authorities or legislative bodi¢ise

best interests of the child shall be a primary ¢desation”. As a matter of course, this also applie

to decisions concerning the holding of childrenrigaemoval from the territory.

As regards detention of children, the ‘CPT stansigpdovide for the following rules which should
be respected by Member States whenever they apptgeptionally and as a measure of last resort

— detention:

CPT-standards related to detention of minors - exdts

97. The CPT considers that every effort should bdario avoid resorting to the deprivation |of

liberty of an irregular migrant who is a minor. RoWing the principle of the “best interests of the
child”, as formulated in Article 3 of the United hNans Convention on the Rights of the Chjld,
detention of children, including unaccompanied aegarated children, is rarely justified and, |in

the Committee’s view, can certainly not be motidatelely by the absence of residence status.
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When, exceptionally, a child is detained, the degiron of liberty should be for the shorte
possible period of time; all efforts should be matte allow the immediate release

unaccompanied or separated children from a detentiacility and their placement in mo
appropriate care. Further, owing to the vulnerallature of a child, additional safeguards sho
apply whenever a child is detained, particularlytiose cases where the children are separ:

from their parents or other carers, or are unaccamied, without parents, carers or relatives.

98. As soon as possible after the presence of la tf@comes known to the authorities
professionally qualified person should conduct aitial interview, in a language the chil
understands. An assessment should be made ofittis glarticular vulnerabilities, including fron
the standpoints of age, health, psychosocial faceomd other protection needs, including the
deriving from violence, trafficking or trauma. Ur@mnpanied or separated children deprived
their liberty should be provided with prompt anddraccess to legal and other appropri
assistance, including the assignment of a guardiaegal representative. Review mechanis

should also be introduced to monitor the ongoingliy of the guardianship.

99. Steps should be taken to ensure a regular poesef, and individual contact with, a soc

worker and a psychologist in establishments holdinigdren in detention. Mixed-gender staffing

another safeguard against ill-treatment; the presemf both male and female staff can hayv

beneficial effect in terms of the custodial ethosl doster a degree of normality in a place

detention. Children deprived of their liberty shd@also be offered a range of constructive actisiti

(with particular emphasis on enabling a child tsntiaue his or her education).

100. In order to limit the risk of exploitation, epal arrangements should be made for liv
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quarters that are suitable for children, for exampby separating them from adults, unless it is

considered in the child’s best interests not tosgo This would, for instance, be the case w
children are in the company of their parents orestltlose relatives. In that case, every eff

should be made to avoid splitting up the family.

131. Effective complaints and inspection procedaresbasic safeguards against ill-treatment

all places of detention, including detention cestfer juveniles. Juveniles (as well as their pass
or legal representatives) should have avenues wiptaint open to them within the establishme
administrative system and should be entitled taesklcomplaints — on a confidential basis — tg
independent authority. Complaints procedures shdodd simple, effective and child-friend
particularly regarding the language used. Juveniléss well as their parents or leg
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representatives) should be entitled to seek legalca about complaints and to benefit from free

legal assistance when the interests of justicesgaire.

132. The CPT also attaches particular importancergégular visits to all detention

centres for juveniles by an independent body, ssch visiting committee, a judge, the childrep’s

Ombudsman or the National Preventive Mechanisnalgéished under the Optional Protocol to the
United Nations Convention against Torture — OPCWith authority to receive — and, if necessary,
take action on — juveniles’ complaints or complainbrought by their parents or legal
representatives, to inspect the accommodation aauilittes and to assess whether these
establishments are operating in accordance with rbguirements of national law and relevant
international standards. Members of the inspectody should be proactive and enter into dirgct

contact with juveniles, including by interviewimgnates in private.

17. Emergency situations

Legal Basis: Return Directive — Article 18

1. In situations where an exceptionally large numbkg third-country nationals to be returned
places an unforeseen heavy burden on the capaftcttyeadetention facilities of a Member State or
on its administrative or judicial staff, such a Meen State may, as long as the exceptional situation
persists, decide to allow for periods for judictaview longer than those provided for under the
third subparagraph of Article 15(2) and to take enj measures in respect of the conditions of

detention derogating from those set out in Artidiégl) and 17(2).

2. When resorting to such exceptional measuresMamber State concerned shall inform the
Commission. It shall also inform the Commissionsasn as the reasons for applying these

exceptional measures have ceased to exist.

3. Nothing in this Article shall be interpreted abowing Member States to derogate from their
general obligation to take all appropriate measyreghether general or particular, to ensure

fulfilment of their obligations under this Direcéiv

Scope of possible derogations limited to three igioms: Article 18 provides for a possibility for

Member States not to apply three detention relggexVisions of the Directive (namely: the
obligation to provide for a speedy initial judici@view of detention; the obligation to detain only

in specialised facilities and the obligation to \pde separate accommodation guaranteeing
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adequate privacy to families) in emergency situegimvolving the sudden arrival of large numbers

of irregular migrants. Derogations to other ruleatained in the Return Directive are not possible.

Transposition into national law is a precondition & possible application of the emergency clause:

Article 18 describes and limits the situations gede as well as the scope of possible derogations
and information obligations to the Commission. IM@mber State wishes to have the option to
apply this safeguard clause in case of emergeragtgins, it must have properly transposed it
beforehanf — as a possibility and in line with the criterié Article 18 — into its national

legislation. (NB: contrary to safeguard clausestaioied in Regulations (e.g. those in the SBC
related to the reintroduction of internal bordentrol) safeguard clauses in Directives must be

transposed into national law before they can bd.lyise

Information concerning a possible use of the emmergelause should be passed by Member States
to the Commission by means of the usual officiarttels, i.e. via the Permanent Representation to

the Secretariat General of the European Commission.

18. Transposition, interpretation and transitional arrangements

Direct effect of the Return Directive in case ofufficient or belated transposition: According to

the doctrine developed by the ECJ, provisions dir@ctive which confer rights on individuals and
which are sufficiently clear and unconditional bex@odirectly applicable as of the end of the time
limit for the implementation of the Directive. Mawy the provisions of the Return Directive fulfil
these requirements and have to be directly apphigdnational administrative and judicial
authorities in those cases in which Member Staé®e Inot transposed (or insufficiently transposed)

certain provisions of the Directive. This appliagarticular to the provisions related to:

— respect for the principle of non-refoulement (Ad&5 and 9);

— the requirement that persons to be returned shoudchally be offered an appropriate
period for voluntary departure of between seventhairty days (Article 7);

— limitations on the use of coercive measures in eotion with forced returns (Article
8);

— right of unaccompanied minors who are subject dtirre procedures to receive
assistance by appropriate bodies other than theoaties enforcing return and the

obligation on Member States to make sure that wmapanied minors are only

As regards the specific situation of Switzerlahihrway, Iceland and Liechtenstein: see relatednfme in
section 2. above.
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returned to a member of their family, a nominatedrdian or adequate reception
facilities in the State of return (Article 10);

— limitations on the length of entry bans and need ifalividualised case by case
examination; (Article 11) (This was expressly comiéd by ECJ irFilev-Osmanj C-
297/12, para 55);

— procedural safeguards, including the right to dtemi reasoned return decision, as well
as the right to an effective remedy and to legal lmguistic assistance (Articles 12
and 13);

— limitations on the use of detention and maximumetiimits for detention (Article 15)
and right to human and dignified detention condsigArticle 16). (This was expressly
confirmed by ECJ ikl Dridi, C-61/11 (paras 46 and 47);

— limitations and special safeguards relating to de¢ention of minors and families
(Article 17).

Preliminary references to ECJ: Article 267 TFEUegivthe ECJ jurisdiction to give preliminary

rulings concerning the interpretation and validifthe Return Directive. Where such a question is
raised before any court or tribunal of a Membetettnat court or tribunahay; if it considers that

a decision on the question is necessary to enalie give judgment, request the ECJ to give a
ruling thereon. Where any such question is raisea case pending before a court or tribunal of a
Member State against whose decisions there isdioig remedy under national law, that court or
tribunal shall bring the matter before the Court. If such a qoess raised in a case pending before
a court or tribunal with regard to a person in data, the ECJ shall act by means of an accelerated
urgency procedure. Preliminary references havea@dyrgplayed an important role for assuring a
harmonized interpretation of several key provisiohshe Return Directive. See summary of ECJ

references in the introductory section of this Haoak.

Members of courts or tribunals in Member States emeouraged to make continued use of
preliminary references and to ask for authentierpretation to the ECJ whenever this appears

necessary.

Transitional arrangements for cases/procedureseceltp periods before 24.12.2010: Member

States must make sure that all persons covereddysdope of the Directive benefit from the
substantive safeguards and rights accorded by iteetiye as of 24.12.2010 (as of accession date
in case of new Member States). Whilst it may betilegte to continue national return procedures
launched in accordance with pre-transposition natidegislation, this must not undermine in

substance the rights afforded by the Directive l{sas, for example, limitation on detention and use
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of coercive measures, procedural safeguards inmgudght to a written decision and to appeal
against it, priority for voluntary departure): Famy return not already carried out by 24.12.2010, a
written return decision must be issued in accordamith the terms of Article 12 of the Directive,
and an effective remedy against this decision rbestafforded in accordance with the terms of
Article 13 of the Directive. "Historic" entry banssued before 24.12.2010 must be adapted to the
requirements of the Return Directive (see sectitr®.1(historic entry bans) above). Periods of
detention completed before the rules in the ReRiractive became applicable must be taken into
account for the calculation of the overall maximtime limit provided for in the Return Directive

(see section 14.4.2. (maximum detention periodsye)p

Introduction of a derogation from the scope atterlatage (after 2010): Member States may decide

to make use of the derogation foreseen in Artic(B@der cases and criminal law cases) at a later
stage. This change to national legislation musthaee disadvantageous consequences with regard
to those persons who were already able to avaihsglebses of the effects of the Return Directize

See section 2 (scope) above.

19. Sources and reference documents

This Handbook is based on the following sources:

1. Compiled minutes of Contact Group Return Direc{decument MIGRAPOL CC Return 51).

2. Extracts from relevant ECJ cagedth keywords and name of Member State conceimédackets):

— Judgment of 30 November 2009adzoev(C-357/09 PPU) ECLI:EU:C:2009:741 (detention —
reasons for prolongation; link to asylum relatetedgon - BG)

— Judgment of 28 April 201Kl Dridi (C-61/11 PPU) ECLI:EU:C:2011:268 (criminalisatien
penalisation of illegal stay by imprisonment - IT)

— Judgment of 6 December 20 Bhughbabiar(C-329/11) ECLI:EU:C:2011:807 (criminalisation
— penalisation of illegal stay by imprisonment -)FR

— Judgment of 6 December 2013agor (C-430/11) ECLI:EU:C:2012:777 (criminalisation —
penalisation of illegal stay by fine; expulsion erghouse arrest - IT)

— Order of 21 March 2013/baye(C-522/11) ECLI:EU:C:2013:190 (criminalisation d€gal stay
- 1T)

— Judgment of 30 May 2013yslan (C-534/11) ECLI:EU:C:2013:343 (return vs asylunated
detention - C2)

— Judgment of 10 September 20&3,and R (C-383/13 PPU) ECLI:EU:C:2013:533 (right to be

heard before prolonging detention - NL)

112



— Judgment of 19 September 20EBev and OsmanfC-297/12) ECLI:EU:C:2013:569 (entry bans
— need to determine ex-officio length; historicrgriians - DE)

— Judgment of 5 June 201Mlahdi (C-146/14 PPU) ECLI:EU:C:2014:1320 (detention as@ns
for prolongation and judicial supervision - BG)

— Judgment of 3 July 201®a Silva(C-189/13) ECLI:EU:C:2014:2043 (criminalisationllegal
entry — FR)

— Judgment of 17 July 201Bero (C-473/13) and Bouzalmate (C-514/13)ECLI:EU:C:2Q085
(detention conditions — obligation to provide fpesialised facilities - DE)

— Judgment of 17 July 201Rham(C-474/13) ECLI:EU:C:2014:2096 (detention condi8o- not
at disposal of detainee - DE)

— Judgment of 6 November 201Mlukarubega(C-166/13) ECLI:EU:C:2014:2336 (right to be
heard before issuing a return decision - FR)

— Judgment of 11 December 20Bdudjlida (C-249/13) ECLI:EU:C:2014:2431 (right to be heard
before issuing a return decision - FR)

- Judgment of 18 December 2014bdida (C-562/13) ECLI:EU:C:2014:2453 (rights pending
postponed return - BE)

— Judgment of 23 April 201Zaizoung(C-38/14) ECLI:EU:C:2015:260 (obligation to issuurn
decision - ES)

— CaseZh. and O(C-554/13) pending (criteria for determining valany departure period - NL)

— CaseSkerdjan Cela{C-290/14) pending (criminalisation of non-compbarwith an entry ban -
IT)

— CaseMehrabipari (C-390/14) pending (criminalisation — imprisonmeafter 18 months of
detention - CY)

- CaseArias (C-456/14) pending (interpretation of DirectiveD2040/EC - ES)

— CaseAffum(C-47/15) pending (definition of illegal stay; minalisation — illegal entry — FR)

3. The EU return acquis:

— Directive 2008/115/EC of the European Parlianzamt of the Council of 16 December 2008 on
common standards and procedures in Member Statestfoning illegally staying third-country
nationals

— Council Directive 2003/110/EC of 25 November 2@@8assistance in cases of transit for the
purposes of removal by air

— Council Directive 2001/40/EC of 28 May 2001 or tmutual recognition of decisions on the
expulsion of third-country nationals

— Council Decision 2004/191/EC setting out theeci@ and practical arrangements for the

compensation of the financial imbalances resultiom the application of Directive 2001/40/EC
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— Council Decision 2004/573/EC of 29 April 2004 ttve organisation of joint flights for removals
from the territory of two or more Member Statestlafd-country nationals who are subjects of

individual removal orders
4. Relevant CoE documents:

— "20 Guidelines on forced return" adopted by tloentil of Europe Committee of Ministers on
4.5.2005 and commentaries (see: CoE Publishinge8yer 2005, ISBN 92-871-5809-6)

— CPT standards (document CPT/Inf/E (2002) 1 — R6%23)

— Recommendation Rec(2006)2 of the Committee ofidtiins to Member States on the European
Prison Rules (Adopted by the Committee of Minist@nsll January 2006 at the 952nd meeting

of the Ministers' Deputies)

5. Relevant Frontex documents:
— 7 October 2013 Code of Conduct for joint returergpions coordinated by FRONTEX

6. Relevant Fundamental Rights Agency (FRA) docusient

— October 2012 guidance document on the fundameiglals considerations of apprehending
migrants in an irregular situation

— Handbook on European law relating to asylum, bard@ed immigration (co-edited by FRA and
ECtHR) (edition 2014)

20. Abbreviations used:

Member States - Member States bound by the Retuettive, i.e.: All EU Member States, except
UK and Ireland as well as Switzerland, Norway, doel and Liechtenstein.

ECJ — European Court of Justice

FRONTEX — European Agency for the Management of r@pmnal Cooperation at the External
Borders of the Member States of the European Union

FRA — Fundamental Rights Agency

CoE — Council of Europe

ECHR - European Convention on Human Rights

ECtHR — European Court of Human Rights

EEA- European Economic Area

UAM — unaccompanied minor

TFEU — Treaty on the Functioning of the Europeainbn

TEU — Treaty on European Union

CFR — Charter of Fundamental Rights of the Europézion
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SIC — Schengen Implementing Convention
SIS — Schengen Information System
SBC — Schengen Borders Code

115



