Annex III: Comparative analysis between the Offshore Protocol and the EU draft Regulation

Introduction to comparative table
One of the objectives of this study is to compare the Offshore Protocol and the forthcoming EU draft Regulation (in its form of May 2012 at the start of this study), find synergies and identify possible
additional measures needed to be implemented by the EU Mediterranean countries (that would need to implement both legal documents). However, despite overlaps and synergies, it is noted that
these are two different legal texts which have a different functional scope, use different terminology and have been developed within a different time and context. This means that as a starting point,
these legal documents are complementary, rather than similar. The Offshore Protocol, negotiated and adopted in 1994, has a broad environmental focus, and provides general obligations on daily
operations, whereas more recent draft Regulation (which is still under debate) provides a detailed regulation of major accident prevention.
It should therefore be underlines that the objective is not to ‘compare’ as such the legal documents but to analyse where additional measures need to be taken by EU Mediterranean countries. For the
full titles of the Directives, reference is made to Annex IV (EU acquis) of this study.

Offshore Protocol
requirement
Article 1
Definitions
For the purposes of this Protocol:
(a) ‘Convention’ means the Convention for
the Protection of the Mediterranean Sea
against Pollution, adopted at Barcelona on 16
February 1976;
(b) ‘Organization’ means the body referred to
in Article 17 of the Convention;
(c) ‘Resources’ means all mineral resources,
whether solid, liquid or gaseous;

Forthcoming EU Regulation
Requirement and other EU requirements

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

n/a

n/a
Forthcoming EU Regulation:
No definition of ‘resource’ is provided in the
draft Regulation or the acquis.1

1

Synergies and differences between EU
Regulation and Offshore Protocol

The EU draft Regulation does
definition of resources, however
follows that it applies to oil
Offshore Protocol applies
resources’, which is broader.

not provide a
from its title it
and gas. The
to ‘mineral

The group of resources to which the Offshore
Protocol apply is much broader than the oil and
gas prospection, exploration and exploitation to
be covered by the EU draft Regulation. This
provision will require the EU Mediterranean
coastal Member States to have the Offshore
Protocol apply to all ‘mineral resources’ in the
Mediterranean. This may go beyond oil and gas
to cover future sub-sea mining of, and resulting

A definition of ‘mineral resource’ or ‘mineral’ is provided by Article 3(5) of Directive 2006/21/EC (on Mining Waste); however this Directive does not apply to offshore activities.

1

Offshore Protocol
requirement

(d) ‘Activities concerning exploration and/or
exploitation of the resources in the Protocol
Area’ (hereinafter referred to as ‘activities’)
means:
(i) Activities of scientific research concerning
the resources of the seabed and its subsoil;
(ii) Exploration activities:
- Seismological activities; surveys of the
seabed and its subsoil; sample taking;
- Exploration drilling;
(iii) Exploitation activities:
- Establishment of an installation for the
purpose of recovering resources, and
activities connected therewith;
- Development drilling;
- Recovery, treatment and storage;
- Transportation to shore by pipeline and
loading of ships;
- Maintenance, repair and other ancillary
operations;

(e) ‘Pollution’ is defined as in Article 2,
paragraph (a), of the Convention;2

Forthcoming EU Regulation
Requirement and other EU requirements

Forthcoming EU Regulation:
 Art. 2: Definitions
Art. 2(21): 'offshore oil and gas operations' shall
mean: all activities related to exploring for
producing or processing of oil and gas offshore.
This includes transport of oil and gas through
offshore infrastructure connected to an
installation or subsea installation;
EU Acquis:
 Directive 92/91/EEC
Art. 2 defines ‘mineral-extracting industries’
through drilling as ‘all the industries practising:
— extraction, in the strict sense of the word, of
minerals through drilling by boreholes, and/or
— prospection with a view to such extraction,
and/or
— preparation of extracted materials for sale,
excluding the activities of processing the
materials extracted’.

Forthcoming EU Regulation:
No definition of ‘pollution’ is provided in the
draft Regulation.

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
waste from, non-energy mineral resources.

The Offshore Protocol has a broad functional
scope, covering the full activity-cycle of
exploration and exploitation of resources,
namely
scientific
research
activities,
exploration activities (such as seismological
activities and exploration drilling) and
exploitation
activities
(installations
establishment, development drilling, recovery,
treatment, storage, transportation to shore and
maintenance).

The proposed EU Regulation does not explicitly
provide that activities of scientific research
concerning the resources of the seabed and its
subsoil fall within the scope of the term
‘offshore oil and gas operations’.

When defining the scope of ‘offshore oil and
gas operations’ the proposed EU Regulation
also refers to the exploration, processing and
transportation of oil and gas. A difference in the
definition appears as no reference is made to
activities of scientific research concerning the
resources of the seabed and its subsoil.
Overall, the Offshore Protocol defines in more
detail the relevant activities (the terms
‘exploitation’ used in the Offshore Protocol and
‘processing’ used in the proposed Regulation
refer to similar activities). For example, the
Offshore Protocol explicitly lists the
‘maintenance, repair and other ancillary
operations’ to the installation or means of
transport.
The definitions of ‘pollution’ used in the
Barcelona Convention and part of the EU
acquis are based on the same key elements,
namely the direct or indirect introduction of
substances or energy into the marine

No additional measures are foreseen.

2

According to Art. 2 (a) of the (amended) Barcelona Convention ‘pollution' ’means the introduction by man, directly or indirectly, of substances or energy into the marine environment, including
estuaries, which results, or is likely to result, in such deleterious effects as harm to living resources and marine life, hazards to human health, hindrance to marine activities, including fishing and other
legitimate uses of the sea, impairment of quality for use of seawater and reduction of amenities’.
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Offshore Protocol
requirement

Forthcoming EU Regulation
Requirement and other EU requirements
EU Acquis:
 Directive 2008/56/EC
Art. 3(8): ‘pollution’ means the direct or indirect
introduction into the marine environment, as a
result of human activity, of substances or energy,
including human-induced marine underwater
noise, which results or is likely to result in
deleterious effects such as harm to living
resources and marine ecosystems, including loss
of biodiversity, hazards to human health, the
hindering of marine activities, including fishing,
tourism and recreation and other legitimate uses
of the sea, impairment of the quality for use of
sea water and reduction of amenities or, in
general, impairment of the sustainable use of
marine goods and services;
This definition only party applies as according to
Art. 3 this Directive shall apply to marine waters
meaning:
(a) waters, the seabed and subsoil on the seaward
side of the baseline from which the extent of
territorial waters is measured extending to the
outmost reach of the area where a Member State
has and/or exercises jurisdictional rights, in
accordance with the UNCLOS, with the
exception of waters adjacent to the countries and
territories mentioned in Annex II to the Treaty
and the French Overseas Departments and
Collectivities
(b) coastal waters as defined by Directive
2000/60/EC, their seabed and their subsoil, in so
far as particular aspects of the environmental
status of the marine environment are not already
addressed through that Directive or other
Community legislation;
 Directive 2000/60/EC
Art.2(33): ‘Pollution’ means the direct or indirect

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

environment, resulting into harm to the
environment.
The introduction of energy into the marine
environment resulting into harm in the
environment covers the case of anthropogenic
noise pollution. The EU acquis is more explicit
in providing the specific elements of the
definition as it specifically addresses that
‘human-induced marine underwater noise’.
Overall, the definitions have a similar scope.
The Offshore Protocol refers to the UNCLOS
definition of pollution, as inserted in the
amended Barcelona Convention (Art.2(a)),and
also covers any activity ‘which results or is
likely to result in deleterious effects’ (as
provided by Directive 2008/56/EC).
The definition used in the MSFD provides more
examples of deleterious effects, which are harm
to the marine ecosystems, including loss of
biodiversity; the hindering of marine activities,
including tourism and recreation and other
legitimate uses of the sea, and in general,
impairment of the sustainable use of marine
goods and services. The MSFD definition only
party applies as it covers waters on the seaward
side of the baseline. However, waters on the
landward side of the baseline are covered by
the Water Framework Directive, which also
defines pollution.
The proposed expansion of the ELD Directive
further broadens the scope of pollution. Art.
2(2) of the ELD defines ‘damage' as ‘a
measurable adverse change in a natural
resource or measurable impairment of a natural
resource service which may occur directly or
indirectly’. More specific, Art. 2(1) defines

3

Offshore Protocol
requirement

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

introduction, as a result of human activity, of
substances or heat into the air, water or land
which may be harmful to human health or the
quality of aquatic ecosystems or terrestrial
ecosystems
directly
depending
on
aquatic ecosystems, which result in damage to
material property, or which impair or interfere
with amenities and other legitimate uses of the
environment.

‘water damage’ as any damage that
significantly adversely affects the ecological,
chemical and/or quantitative status and/or
ecological potential, as defined in Directive
2000/60/EC, of the waters concerned with the
exception of adverse effects where Article 4(7)
of that Directive applies.

 Directive 2004/35/EC
In relation, Directive 2004/35/EC (ELD) provides
a definition of ‘environmental damage' (Art
2(1)(a) and (b)), which means:
(a) damage to protected species and natural
habitats, which is any damage that has significant
adverse effects on reaching or maintaining the
favourable conservation status of such habitats or
species. The significance of such effects is to be
assessed with reference to the baseline condition,
taking account of the criteria set out in Annex I;
Damage to protected species and natural habitats
does not include previously identified adverse
effects which result from an act by an operator
which was expressly authorised by the relevant
authorities in accordance with provisions
implementing Article 6(3) and (4) or Article 16 of
Directive 92/43/EEC or Article 9 of Directive
79/409/EEC or, in the case of habitats and species
not covered by Community law, in accordance
with equivalent provisions of national law on
nature conservation.
(b) water damage, which is any damage that
significantly adversely affects the ecological,
chemical and/or quantitative status and/or
ecological potential, as defined in Directive
2000/60/EC, of the waters concerned, with the
exception of adverse effects where Article 4(7) of
that Directive applies;

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

It is interesting to note that according to Art.
2(1)(a) of the ELD, damage to protected
species and natural habitats does not include
‘previously identified adverse effects which
result from an act by an operator which was
expressly authorised by the relevant authorities
in accordance’ which could cover offshore
activities.
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Offshore Protocol
requirement
(f) ‘Installation’ means any fixed or floating
structure, and any integral part thereof, that is
engaged in activities, including, in particular:
(i) Fixed or mobile offshore drilling units;
(ii) Fixed or floating production units
including dynamically-positioned units;
(iii) Offshore storage facilities including ships
used for this purpose;
(iv) Offshore loading terminals and transport
systems for the extracted products, such as
submarine pipelines;
(v) Apparatus attached to it and equipment
for the reloading, processing, storage and
disposal of substances removed from the
seabed or its subsoil;

Forthcoming EU Regulation
Requirement and other EU requirements
Forthcoming EU Regulation
 Art. 2 Definitions
2(14): ‘installation' shall mean: either a
production or a non-production installation;
2(20): 'non-production installation' shall mean: an
installation other than a production installation
used both for exploratory drilling and as a support
installation for production
2(26): 'production installation' shall mean: an
installation used for production of oil and gas;
2(21) ‘offshore oil and gas operations’ shall
mean: all activities related to exploring for,
producing or processing of oil and gas offshore.
This included transport of oil and gas through
offshore infrastructure connected to an
installation or subsea installation’
2(25) ‘production of oil and gas’ shall mean
extraction, for commercial purposes, of oil and
gas from the underground strata of the licensed
area including offshore processing of oil and gas
and its transport through connected infrastructure
including pipes and structures as well as heads on
the sea bed and/or storing gas in subsurface
formations for the purpose of recovering the gas.
Rectical (19). An offshore regime needs to apply
to operations carried out on fixed and mobile
installations, and apply to the lifecycle of
exploration and production activities from design
to
decommissioning
and
permanent
abandonment.
IMO CODE for the construction and equipment
of mobile offshore drilling units, 2009 (IMO
MODU CODE)
 1.3. Definitions
Mobile offshore drilling unit (MODU) or unit is a

Synergies and differences between EU
Regulation and Offshore Protocol
Both the Offshore Protocol and the proposed
EU Regulation define the concept of
‘installations’. The two legal instruments use a
different approach as the proposed EU
Regulation distinguishes between production
and non-production installations whereas the
Offshore Protocol initially distinguishes
between fixed and floating structures and then
provides an indicative list of units, which are
considered as ‘installations’. The distinction
between fixed and floating structures is made
by Recital 19 to the draft Regulation, however
this distinction is not explicitly reflected in its
main (legal) text. Further, Recital 19 refers to
‘fixed and mobile installations’ whereas Art.
1(f) of the Offshore Protocol mentions ‘fixed
and mobile offshore drilling units’ and ‘fixed or
floating
production
units
including
dynamically-positioned units’.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
The Offshore Protocol provides a more detailed
and descriptive definition of what constitutes
‘installations’ when compared to the proposed
EU Regulation, which uses more generic terms.
In sum, despite overlap in definition, the legal
documents use different approaches to define
installation, which leads to a certain degree of
ambiguity. Questions, such as whether ships for
storage purposes are covered or whether shuttle
tankers are considered to be part of the
installation might need to be clarified as they
might otherwise lead to conflicts in
interpretation when implementing the Protocol
and the EU legislation in a combined way.

With regard to mobile units, some clarification
is provided by the IMO MODU CODE, which,
alike the proposed EU Regulation refers to the
exploration and exploitation activities and
provides that a mobile unit is a vessel capable
of engaging in drilling operations (exploration
and exploitation of resources beneath the
seabed).
Another difference is that the Offshore Protocol
explicitly includes ships as means of storage
facilities; an option that is not provided by the
EU Regulation.
The EU draft Regulation provides for a
definition of ‘connected infrastructure’, which
means ‘offshore equipment, pipeline or some
other installation above or below the water
surface used for transporting oil and gas to
another installation nearby, onshore processing
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Offshore Protocol
requirement

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

vessel capable of engaging in drilling operations
for the exploration for or exploitation of
resources beneath the seabed such as liquid or
gaseous hydrocarbons, sulphur or salt.

or storage facility or for transporting and
loading oil to a shuttle tanker’. It does however
not specify whether the ‘shuttle tanker’ on
which the oil or gas is loaded, is also
considered part of the installation.
The
Offshore
Protocol
provides
a
comprehensive definition for the ‘operator’,
which not only includes the person authorized
to carry out activities in accordance with the
Protocol (license holder) or persons who carry
out these activities (sub-contractor); it also
covers any person who does not hold an
authorization but is de facto in control of
activities.

(g) ‘Operator’ means:

Forthcoming EU Regulation

(i) Any natural or juridical person who is
authorized by the Party exercising jurisdiction
over the area where the activities are
undertaken (hereinafter referred to as the
‘Contracting Party’) in accordance with this
Protocol to carry out activities and/or who
carries out such activities; or

 Art. 2: Definitions
Art. 2(22): 'operator' shall mean: the operator of a
production installation or the owner of a nonproduction installation and the well operator of a
well operation. Operator and licensee both come
under the definition of Article 2(6) of Directive
2004/35/EC;

(ii) Any person who does not hold an
authorization within the meaning of this
Protocol but is de facto in control of such
activities;

2(17) ‘licensee’ shall mean: the holder of
authorisation to carry out offshore operation
pursuant to Directive 94/22/EC;
2(23) ‘operator of production installation’ shall
mean a person appointed by the licensee to
manage and control the main functions of a
production installation.
2(24) ‘owner’ shall mean: a person legally
entitles to control the operation of a nonproduction installation.
2(33) ‘well operator’ shall mean; the person
appointed by the licensee to plan and execute a
well operation.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

No additional measures are foreseen.

The EU draft Regulation provides a similar
approach: it distinguishes between the operator
and licensee – the operator being the person
who carries out the activities and the licensee
being the person authorised to carry out the
offshore operation.
Persons who are de facto in control of
exploration and exploitation activities are not
specifically mentioned as ‘operators’ in the
proposed Regulation. This is however covered
by the cross-reference to Art. 2(6) of Directive
2004/35/EC that uses the terms ‘who operates
or controls’ as well as to ‘whom decisive
economic power over the technical functioning
of such an activity has been delegated’.
The EU draft Regulation does not specify
between a natural or juridical person. However
Art. 1(2) of Directive 94/22/EC defines ‘entity’
as ‘any natural or legal person or any group of
such persons which applies for, is likely to
apply for or holds an authorization’.
Consequently, this is covered by the EU acquis.
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Offshore Protocol
requirement
h) ‘Safety zone’ means a zone established
around installations in conformity with the
provisions of general international law and
technical requirements, with appropriate
markings to ensure the safety of both
navigation and the installations;

Forthcoming EU Regulation
Requirement and other EU requirements
General international law:
Art. 60(4) UNCLOS (EEZ):
The coastal State may, where necessary, establish
reasonable safety zones around such artificial
islands, installations and structures in which it
may take appropriate measures to ensure the
safety both of navigation and of the artificial
islands, installations and structures.
Art. 60(5) The breadth of the safety zones shall be
determined by the coastal State, taking into
account applicable international standards. Such
zones shall be designed to ensure that they are
reasonably related to the nature and function of
the artificial islands, installations or structures,
and shall not exceed a distance of 500 metres
around them, measured from each point of their
outer edge, except as authorized by generally
accepted
international
standards
or
as
recommended by the competent international
organization. Due notice shall be given of the
extent of safety zones.

Synergies and differences between EU
Regulation and Offshore Protocol
Member States are required to have a 500meter ‘safety zone‘ established on the basis of
international law requirements. In addition, the
proposed EU Regulation requires the
establishment of an ‘exclusion zone’
surrounding the installation within which
unrelated activities are prohibited; this zone is
comparable to the ‘safety zone’ referred to in
the Offshore Protocol where the safety of
navigation and installations should be ensured.
Both provisions are put in place to ensure the
safety of all potentially affected entities; where
it could be considered that the concept of
‘exclusion zone’ is more restrictive as it
prohibits all unrelated activities in the area
surrounding the installation. According to the
EU draft Regulation, the internal emergency
response plan shall apply to the installation and
the exclusion zone (Art. 29(1) EU draft
Regulation).

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
No additional measures are foreseen.
The Offshore Protocol explicitly requires the
use of appropriate safety marking to ensure the
safety of navigation and the installations. It does
not specify how this marking should be made
(GPS/Buoys), thereby leaving room for
manoeuvre for implementation by the Parties.
Therefore, MSs should be able to determine
what is suitable for their waters.
Likewise there is no question about changing
the 500m safety zone limit. However, for the
purpose of simplicity, when defining ‘exclusion
zones’, EU MS may want to consider the
relationship with the safety zones i.e. should the
exclusion zone and safety zone cover the same
area?

IMO Resolution A.761(16)3 on Safety zones and
safety of navigation around offshore installations
and structures:
 establishment of safety zones around
offshore installations or structures
 establishment and charting of fairways of
routing systems through exploration areas.
Forthcoming EU Regulation
 Art. 2: Definitions
2(9): 'exclusion zone' shall mean: area
surrounding the installation established by the
Member State in which unrelated activities are
prohibited;
3

The IMO Resolution does not provide a distance for the safety zones, however refers to Art. 60 UNCLOS, which establishes a zone of 500 meters.
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Offshore Protocol
requirement

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

(i) ‘Wastes’ means substances and materials
of any kind, form or description resulting
from activities covered by this Protocol which
are disposed of or are intended for disposal or
are required to be disposed of;

The EU draft Regulation in its explanatory
memorandum refers to Directive 2008/98/EC on
waste as part of the relevant acquis.4

The definition provided by the Offshore
Protocol requires that the waste is a result ‘from
activities covered by this Protocol’. The EU
acquis provides a broader definition as it is not
solely
related
to
offshore
activities.
Consequently, the definition of waste is
covered by the existing EU acquis.

(j) ‘Harmful or noxious substances and
materials’ means substances and materials of
any kind, form or description, which might
cause pollution, if introduced into the
Protocol Area;

(k) ‘Chemical Use Plan’ means a plan drawn
up by the operator of any offshore installation
which shows:
(i) The chemicals which the operator intends
to use in the operations;
(ii) The purpose or purposes for which the
operator intends to use the chemicals;
(iii) The maximum concentrations of the
chemicals which the operator intends to use
within any other substances, and maximum
amounts intended to be used in any specified
period;
(iv) The area within which the chemical may

EU Acquis:
 Directive 2008/98/EC
Art. 3(1): ‘Waste’ means any substance or object
which the holder discards or intends or is required
to discard.
The EU draft Regulation does not define harmful
or noxious substances and materials.

A Chemical Use Plan as such is not required by
the EU draft Regulation; the latter uses a different
approach and requires the operators to submit a
Major Hazard Report (Art. 9, 10 and 11).
Annex II to the draft Regulation sets out the
‘requirements on documents related to consenting
procedure’. The information to be submitted in a
Major Hazard Report for operation of a
production installation and non-production
installation (part 2 and 3) include the following:
 demonstration that all the major hazards have
been identified, their likelihood and
consequences assessed, and that their control

Art. 8 and 9 to the Offshore Protocol deal with
the obligation to minimise the risk of pollution
by harmful and noxious substances and
materials; the use, storage and discharge should
pose a minimum risk in terms of pollution and
is subject to a Chemical Use Plan.

The EU draft Regulation’s MHR has a broader
set up than the Chemical Use Plan as it covers
the drawing up of a plan with the identified
major hazards, their likelihood and assessment
of consequences, whereas the Chemical Use
Plan specifically sees on the use of chemicals.
The two documents provide for synergies as
some of the requirements of the MHR could
cover the use of chemicals by the operator, such
as ‘identification of all major hazards (Annex
II, 2, para 4) the details of the types of
operations with major hazard potential to be
carried out (Annex II, 2, para. 5) and the details
on control, process safety and containment of

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
See comments under Articles 8 to 12.

The definition of ‘harmful and noxious
substances’, as specifically applying to offshore
activities is not provided in the EU draft
Regulation or the relevant EU acquis.
However, technically, ‘harmful and noxious
substances’ fall under the definition of ‘waste’
(Article 3 of the Waste Framework Directive).
As no clear rules or guidelines are specified on
how to remove these substances, the
Mediterranean countries would have to provide
for legislation on reception facilities for these
substances. See comments under Article 9.
Although it can be argued that the Major Hazard
Report (EU Draft Regulation), in combination
with the safety datasheet requirements
(REACH), covers the (intended) use of
chemical substances and related dangers, the EU
MED countries would be obliged to have
available a detailed plan on chemical use as
required by the Offshore Protocol.
It seems that under the EU acquis operators do
not have to have information on the maximum
amounts to be used in a specified period and the
area within which the chemical may escape into
the environment.

4

The explanatory memorandum (p.4) states that ‘this Directive applies fully to oil spills, as upheld by the Court of Justice of the EU. Thus, oil escaping from an offshore installation is covered by the
EU definition of waste, thus imposing the obligation to the polluter of cleaning up’.

8

Offshore Protocol
requirement
escape into the marine environment;

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

measures are suitable so as to reduce risks of
a major hazard event to persons and the
environment to an acceptable extent;
 details of the types of operations with major
hazard potential to be carried out, and
 the maximum number of persons that can be
on the installation at any time;
 details of plant and arrangements to ensure
well control, process safety, containment of
hazardous substances, prevention of fire and
explosion, protection of the workforce from
hazardous substances, and protection of the
environment from an incipient major hazard
event (in line with the internal emergency
plan pursuant to Annex V);

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

hazardous substances (Annex II, 2, para 6).
In addition, despite the fact that under the EU
acquis operators are not obliged to draft a
Chemical Use Plan, still under REACH
operators need to be in possession of much of
the information that a Chemical Use Plan
would include, i.e., information on the
chemicals to be used, their intended uses and
the maximum concentrations of the chemicals
which the operator intends to use within any
other substance.

In terms of maximising efficiency, EU MED
countries could look at ways in which the Major
Hazard Report and Chemical Use Plans can be
developed at the same time, and/or combined
into one document, and/or administered by a
single or one co-ordinating authority. Of
importance here is that the process is
streamlined.

EU Acquis:
 REACH
Regulation
1907/2006)

(Regulation

No

Art. 31 – Requirements for safety data sheets
1. The supplier of a substance or a mixture shall
provide the recipient of the substance or mixture
with a safety data sheet compiled in accordance
with Annex II: (…)
6. The safety data sheet shall be dated and shall
contain the following headings:
1. identification of the substance/ mixture and
of the company/undertaking;
2. hazards identification;
3. composition/information on ingredients;
4. first-aid measures;
5. fire-fighting measures;
6. accidental release measures;
7. handling and storage;
8. exposure controls/personal protection;
9. physical and chemical properties;
10. stability and reactivity;
11. toxicological information;
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Offshore Protocol
requirement

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

12. ecological information;
13. disposal considerations;
14. transport information;
15. regulatory information;
16. other information.
7. Any actor in the supply chain who is required
to prepare a chemical safety report according to
Articles 14 or 37 shall place the relevant exposure
scenarios (including use and exposure categories
where appropriate) in an annex to the safety data
sheet covering identified uses and including
specific conditions resulting from the application
of Section 3 of Annex XI.
Any downstream user shall include relevant
exposure scenarios, and use other relevant
information, from the safety data sheet supplied
to him when compiling his own safety data sheet
for identified uses. (…)
Art. 35 – Access to information for workers
Workers and their representatives shall be granted
access by their employer to the information
provided in accordance with Articles 31 and 32 in
relation to substances or mixtures that they use or
may be exposed to in the course of their work.
Art. 14 - Chemical safety report and duty to apply
and recommend risk reduction measures
1. Without prejudice to Article 4 of Directive
98/24/EC, a chemical safety assessment shall be
performed and a chemical safety report
completed for all substances subject to
registration in accordance with this Chapter in
quantities of 10 tonnes or more per year per
registrant. The chemical safety report shall
document the chemical safety assessment which
shall be conducted in accordance with paragraphs
2 to 7 and with Annex I for either each substance
on its own or in a mixture or in an article or a
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Offshore Protocol
requirement
(l) ‘Oil’ means petroleum in any form
including crude oil, fuel oil, oily sludge, oil
refuse and refined products and, without
limiting the generality of the foregoing,
includes the substances listed in the Appendix
to this Protocol;
(m) ‘Oily mixture’ means a mixture with any
oil content;

(n) ‘Sewage’ means:
(i) Drainage and other wastes from any form
of toilets, urinals and water-closet scuppers;
(ii) Drainage from medical premises
(dispensary, sick bay, etc.) via wash basins,
wash tubs and scuppers located in such
premises;
(iii) Other waste waters when mixed with the
drainages defined above;
(o) ‘Garbage’ means all kinds of food,
domestic and operational waste generated
during the normal operation of the installation
and liable to be disposed of continuously or
periodically, except those substances which
are defined or listed elsewhere in this
Protocol;
(p) ‘Freshwater limit’ means the place in
water courses where, at low tides and in a
period of low freshwater flow, there is an
appreciable increase in salinity due to the
presence of sea water.
Article 2
Geographical Coverage
1. The area to which this Protocol applies
(referred to in this Protocol as the ‘Protocol
Area’) shall be:

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

The Offshore Protocol prohibits, under certain
circumstances, the discharge of sewage from
installations (Art. 11 Offshore Protocol).
Sewage is not included in the scope of the EU
draft Regulation.

No definition of ‘sewage’ is provided in the EU
draft Regulation or the relevant EU acquis.

The Offshore Protocol prohibits, under certain
circumstances, the discharge of garbage from
installations (Art. 12 Offshore Protocol).
Garbage is not included in the scope of the EU
draft Regulation.

No definition of ‘garbage’ is provided in the EU
draft Regulation or the relevant EU acquis.
However, the Waste Framework Directive
requires environmentally-sound treatment of
waste (which covers garbage).

group of substances.
No definition of oil is provided in the EU draft
Regulation.
A similar definition (literal) is provided by Annex
I of MARPOL 73/78– Regulation 1(1) for the
prevention of pollution by oil.
No definition of oily mixture is provided in the
EU draft Regulation.
A similar definition (literal) is provided by Annex
I of MARPOL 73/78 – Regulation 1(2) for the
prevention of pollution by oil.
No definition of sewage is provided in the EU
draft Regulation.

No definition of garbage is provided in the EU
draft Regulation.

See comments under Article 12.
No definition of ‘freshwater limit’ is provided in
the EU draft Regulation or the relevant EU
acquis.

No definition of freshwater limit is provided in
the EU draft Regulation.

Forthcoming EU Regulation


Art. 1 - Subject and Scope

See comments under Article 11.

The Offshore Protocol applies to the
Mediterranean Sea Area, including the
continental shelf, the seabed and its subsoil.
This means that in practice the Protocol covers

No additional measures are foreseen.
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

(a) The Mediterranean Sea Area as defined in
Article 1 of the Convention,5 including the
continental shelf and the seabed and its
subsoil;

Art. 1(1). This Regulation establishes minimum
requirements for industry and national authorities
involved in offshore oil and gas operations
performed following the award of an
authorisation pursuant to Directive 94/22/EC.
1(2). This Regulation applies to all offshore oil
and gas operations defined in Article 2.
1(3). This Regulation applies to all related
installations, subsea installations and connected
infrastructure in the waters of Member States
including their exclusive economic zones and on
their continental shelves within the meaning of
the United Nations Convention on the Law of the
Sea (UNCLOS).

the whole Mediterranean seabed as ’there is no
point located to a distance exceeding the 200
nautical miles from the nearest land or island’6.
The Offshore Protocol moreover applies to
internal waters, (up to the freshwater limits in
case of watercourses). Further wetlands or
coastal areas may be included by the Parties7.

(b) Waters, including the seabed and its
subsoil, on the landward side of the baselines
from which the breadth of the territorial sea is
measured and extending, in the case of
watercourses, up to the freshwater limit

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

The EU draft Regulation applies to all Member
States (the waters of the Member States,
including their EEZ, and on their CS).
Therefore, overall the geographical coverage of
the Offshore Protocol and the proposed EU
Regulation coincide, since EU Mediterranean
countries are subject to both legal instruments.
The draft Regulation applies to installations in
’the waters of Member States including their
exclusive economic zones and on their
continental shelves’ within the meaning of
UNCLOS. The term ‘waters’ is not defined in
the draft Regulation. Explanation can be found
in the MFSD, which defines ‘marine waters’ in
Art. 3(1)) and Art. 2(7) of Directive
2000/60/EC defining ‘coastal waters’.
With these formulations, ‘marine waters’ as
defined by the MSFD and the Water
Framework Directive extends to both the
waters and seabed on the landward and seaward
side measured from the baseline.

5

Article 1 of the (amended) Barcelona Convention (on the geographical scope) states that: ‘(1). For the purposes of this Convention, the Mediterranean Sea area shall mean the maritime waters of the
Mediterranean Sea proper, including its gulfs and seas, bounded to the west by the meridian passing through Cape Spartel lighthouse, at the entrance of the Straits of Gibraltar, and to the east by the
southern limits of the Straits of the Dardanelles between the Mehmetcik and Kumkale lighthouses. (2). Except as may be otherwise provided in any Protocol to this Convention, the Mediterranean Sea
area shall not include internal waters of the Contracting Parties’.
6
Raftopoulos, E., (2010) Sustainable Governance of Offshore Oil and Gas Development in the Mediterranean: Revitalizing the Dormant Mediterranean Offshore Protocol, in: Mepielan Bulletin.
7
This is considered of particular importance, since a great part of offshore activities of oil and gas exploration and exploitation are carried out in this area - although there is a noticeable trend of drilling
deeper.
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Forthcoming EU Regulation
Requirement and other EU requirements

2. Any of the Contracting Parties to this
Protocol (referred to in this Protocol as ‘the
Parties’) may also include in the Protocol area
wetlands or coastal areas of their territory.

Same as above

3. Nothing in this Protocol, nor any act
adopted on the basis of this Protocol, shall
prejudice the rights of any State concerning
the delimitation of the continental shelf.
Article 3
General Undertakings
1. The Parties shall take, individually or
through bilateral or multilateral cooperation,
all appropriate measures to prevent, abate,
combat and control pollution in the Protocol
Area resulting from activities, inter alia by
ensuring that the best available techniques,
environmentally effective and economically
appropriate, are used for this purpose.

No mention is made that the legislation shall be
prejudice the rights of any State concerning the
delimitation of the continental shelf.

Forthcoming EU Regulation
 Art. 1 – Subject and Scope
1(4).This Regulation aims to contribute to the
achievement of the objectives of Directive
2008/56/EC of the European Parliament and the
Council establishing a framework for community
action in the field of marine environment policy.
The explanatory memorandum to the EU draft
Regulation sets out that the Regulation ‘is based
on TFEU Articles 192 (environment) for its
environmental protection and 194 (energy) for
minimising adverse effects on Union security of
energy supply and the functioning of the internal
energy market.
EU Acquis

8

Synergies and differences between EU
Regulation and Offshore Protocol
The Offshore Protocol applies to the Parties’
inland waters; this is covered in the draft
Regulation as the Water Framework Directive
defines coastal waters as the waters (and seabed
on the landward side of the baseline)8.
Same as above

Both the Offshore Protocol and the proposed
EU Regulation aim at protecting the marine
environment. The proposed EU Regulation
does not directly state its objectives but refers
to Directive 2008/56/EC, which in its Article 1
explicitly refers to similar objectives. Further,
its legal basis is, amongst others, based on
Article 192 TFEU (environment).
The focus of the proposed EU Regulation is on
risk management rather than the day-to-day
operations to which the general obligations
apply that are formulated in Art. 3 of the
Offshore Protocol.
Synergies with the EU draft Regulation include
the use of best practices (which in the scope of
the Regulation apply to risk assessment,
accident prevention, compliance verification

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

The Offshore Protocol provides its Parties the
possibility to include wetlands or coastal areas
in their territory; something which is not
explicitly provided in the proposed EU
Regulation. However, as this is optional, no
additional measure is strictly required.

Overall, the requirement to take all appropriate
measures to prevent, abate, combat and control
pollution in the waters surrounding offshore
installations is a general obligation reflected by
the EU acquis, including the Waste Framework
Directive and the MSFD. No further additional
measures need to be adopted to reflect the
general obligations of Article 3 of the Offshore
Protocol.
The use of general best practices are commonly
required and applied by the offshore industry in
Cyprus, Greece Spain and Italy. No specific
requirements have been identified for France,
Malta and Slovenia. In Croatia, BAT are not
applicable as offshore oil and gas exploration
and exploitation is not included in IPPC
permitting.

Art. 8(1) UNLOS provides that ‘Except as provided in Part IV [Archipelagic States], waters on the landward side of the baseline of the territorial sea form part of the internal waters of the State.
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requirement

2. The Parties shall ensure that all necessary
measures are taken so that activities do not
cause pollution.

Forthcoming EU Regulation
Requirement and other EU requirements
 Directive 2008/56/EC
Art. 1(1)This Directive establishes a framework
within which Member States shall take the
necessary measures to achieve or maintain good
environmental status in the marine environment
by the year 2020 at the latest.
2. For that purpose, marine strategies shall be
developed and implemented in order to:
(a) protect and preserve the marine environment,
prevent its deterioration or, where practicable,
restore marine ecosystems in areas where they
have been adversely affected;
(b) prevent and reduce inputs in the marine
environment, with a view to phasing out pollution
as defined in Article 3(8), so as to ensure that
there are no significant impacts on or risks to
marine biodiversity, marine ecosystems, human
health or legitimate uses of the sea.
See above.

Synergies and differences between EU
Regulation and Offshore Protocol
and emergency response).

The goal of Art. 3(2) of the Offshore Protocol,
namely to guarantee that all necessary measures
are taken to ensure that activities do not cause
pollution, is covered by the MSFD, which
requires Member States to take the ‘necessary
measures to achieve or maintain good
environmental
status
in
the
marine
environment’. It is explicitly stated in Art. 2(b)
that this includes pollution prevention of the
marine environment.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
In terms of additional guidance or best practices,
the most efficient way to do this would be to
develop BAT guidance in conjunction with all
Parties to the Protocol, for instance with or
under the auspices of the UNEP/IMO. In order
to ensure consistency with the draft Regulation,
such guidelines would need to be risk-based and
not be overly-prescriptive.

No additional measures are foreseen.

Further, the legal basis of the EU draft
Regulation is, amongst others, based on Article
192 TFEU (environment).
Section II – Authorization System
Article 4
General Principles
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Offshore Protocol
requirement
1. All activities in the Protocol Area,
including erection on site of installations,
shall be subject to the prior written
authorization for exploration or exploitation
from the competent authority. Such authority,
before granting the authorization, shall be
satisfied that the installation has been
constructed according to international
standards and practice and that the operator
has the technical competence and the
financial capacity to carry out the activities.
Such authorization shall be granted in
accordance with the appropriate procedure, as
defined by the competent authority.

Forthcoming EU Regulation
Requirement and other EU requirements
Forthcoming EU Regulation
 Art. 4 - Safety considerations within
authorisation of offshore oil and gas activities
pursuant to Directive 94/22/EC:9
1. Decisions on granting authorisations for
offshore oil and gas activities pursuant to
Directive 94/22/EC shall take into account the
capacity of applicants to meet requirements for
specific activities within the framework of that
authorisation as required by the relevant
provisions of Union law, notably in this
Regulation.
2. In particular, when assessing the technical and
financial capacity of the entities that apply for
authorisation for offshore oil and gas activities,
due account shall be taken of the risk, hazards
and any other relevant information related to the
area concerned and the particular stage of
exploration and production operations and also of
the applicants' financial capacities, including any
financial security and capacity to cover liabilities
potentially deriving from offshore oil and gas
activities in question, in particular liability for
environmental damages.
4. Licensing authorities pursuant to Directive
94/22/EC shall, when assessing the technical and
financial capacity of the entities that apply for
authorisation for offshore oil and gas activities,
take into account the risks, hazards and any other
relevant information related to the location
concerned and the particular stage of exploration
and production operations.
 Annex II on the ‘Requirements on documents
related to consenting procedures.
2. Information to be submitted in a major hazard

Synergies and differences between EU
Regulation and Offshore Protocol
Article 4 of the Offshore Protocol requires that
all activities in the Protocol Area shall be
subject to prior written authorisation for
exploration and exploitation. A general
comment is that there is a difference in scope
between the two legal documents when
discussing ‘authorisations’. The OP concerns
the so-called ‘work authorisation’, (exploration
and exploitation), whereas the EU draft
Regulation covers the licensing (building upon
Directive 94/22/EC described as the exclusive
right to prospect or explore for or produce
hydrocarbons in a geographical area).
In relation, a difference in scope of the EU draft
Regulation and Directive 94/22/EC can also be
noted: whereas the EU draft Regulation
regulates major hazards, Directive 94/22/EC is
an ‘economic’ directive that mainly aims to
‘ensure the non-discriminatory access to and
pursuit of activities relating to the prospection,
exploration and production of hydrocarbons’
(preamble).
The authorization procedure (licensing) for
offshore activities is regulated in Directive
94/22/EC, which covers the requirement for
(written) authorization with the satisfaction that
the operator has the technical and financial
competence (Art. 5(1) of Directive 94/22/EC).
As underlined, the licensing procedure
(Directive 94/22/EC) however sees on the
‘property’ whereas the OP regulates the
authorisation of the work. In this context, Art. 4
of the Draft Regulation also discusses the
technical and financial capacity of the operator
with emphasis on the risk, hazard and other

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
The main issue here is that the OP regulates the
‘work
authorisation’
(exploration
and
exploitation) for which process it requires the
assessment of the financial and technical
capacity of the operator. The EU draft
Regulation refers to the licensing procedure in
Directive 94/22/EC (exclusive right) and
requires the assessment of the operator’s
financial and technical capacity in that
(different) perspective.
According to the draft Regulation (explanatory
memorandum), the ‘Member States licensing
authorities would assess in an appropriate
manner the potential safety and environmental
performance (and financial capacity to deal with
safety failures) of applicants when considering
awards for exploration or production licenses’.
The main additional measure to be implemented
under the Protocol can be to ensure that the
competent authority verifies the technical and
financial capacity of the operator as well at the
granting of the working authorisation stage (as
the draft Regulation now covers this
requirement in relation to the licensing
procedure). National legislation would typically
further specify how the operator can
demonstrate its financial and technical capacity.
When designing these requirements, the
Member State should ensure that they are
consistent and complementary under each
authorisation procedure.

9

Directive 94/22/EC of the European Parliament and of the Council of 30 May 1994 on the conditions for granting and using authorizations for the prospection, exploration and production of
hydrocarbons.
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Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

report for operation of a production installation.
Major Hazard Report for a production installation
pursuant to Article 10 shall contain at least
following information:

relevant information related to the area
concerned.

(8) relevant codes, standards and guidance used
in the construction and commissioning of the
installation;
Annex II includes a similar requirement is made
for non-production installations (nr. 3, sub8).
Art. 15 (7):
Non-production installations operated in Union
waters shall meet the requirements of relevant
international conventions as defined in
Regulation 391/2009/EC of the European
Parliament and of the Council of 23 April 2009 or
the equivalent standards of the Code for the
construction and equipment of mobile offshore
drilling units (2009 MODU CODE). They shall
be certified by an organisation that is recognised
by the Union in accordance with the
aforementioned Regulation.
EU Acquis


EU Directive 94/22/EC

Art. 1(3). 'authorization' means any law,
regulation,
administrative
or
contractual
provision or instrument issued thereunder by
which the competent authorities of a Member
State entitle an entity to exercise, on its own
behalf and at its own risk, the exclusive right to
prospect or explore for or produce hydrocarbons
in a geographical area. An authorization may be
10
11

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

As set out in the explanatory memorandum, the
Member States licensing authorities ‘assess in
an appropriate manner the potential safety and
environmental performance (and financial
capacity to deal with safety failures) of
applicants when considering awards for
exploration or production licenses’.10 In
addition, the Member States establish
competent authorities for ‘supervision of safety,
environmental protection and emergency
preparedness and introduce robust standards for
inspection and investigation, underpinned with
appropriate penalties for breaches of duty by
operators’.
The
proposed
Regulation
refers
to
authorisations for the prospection, exploration
and production of hydrocarbons according to
Directive 94/22/EC, building on the existing
legal framework. According to the explanatory
memorandum, the proposal ‘does not change
the Directive (94/22/EC) itself but strengthens
obligations of relevant authorities during the
licensing process in order to improve
assessment of technical and financial capacity
of the applicants’.11
Both the Offshore Protocol and the proposed
EU Regulation require (in different processes)
that the competent authority assesses the
technical and financial capacity of the
prospective operator to carry out the relevant
activities.

Draft Regulation, p.10.
Draft Regulation, p. 4.
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Synergies and differences between EU
Regulation and Offshore Protocol

granted for each activity separately or for several
activities at a time.

Article 5(2) of Directive 94/22/EC (licensing)
refers to the criteria upon which competent
authorities’ authorisation decisions must be
based; similar to the Offshore Protocol
(operations) it contains the criteria of technical
and financial capacity of the applicant.

Art. 5: Member States shall take the necessary
measures to ensure that:
1. authorizations are granted on the basis of
criteria concerning, in all cases:
(a) the technical and financial capability of the
entities; and
(b) the way in which they propose to prospect, to
explore and/or to bring into production the
geographical area in question; and, where
applicable:
(c) if the authorization is put up for sale, the price
which the entity is prepared to pay in order to
obtain the authorizations;
(d) if, following evaluation under the criteria (a),
(b) and, where applicable, (c), two or more
applications have equal merit, other relevant
objective and non-discriminatory criteria, in order
to make a final choice among these applications.

2. Authorization shall be refused if there are
indications that the proposed activities are
likely to cause significant adverse effects on
the environment that could not be avoided by
compliance with the conditions laid down in
the authorization and referred to in Article 6,
paragraph 3, of this Protocol.

Forthcoming EU Regulation
 Art. 4 - Safety considerations within
authorisation of offshore oil and gas activities
pursuant to Directive 94/22/EC
2. In particular, when assessing the technical and
financial capacity of the entities that apply for

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Finally, both the Offshore Protocol and the EU
draft Regulation (Annex 2, nr.8) require
constructions to be in accordance with
international standards / codes and guidance.
According to Art. 10(5) of the draft Regulation,
the Major Hazard Report ‘shall be submitted to
the competent authority within a deadline
specified by the competent authority and no
later than 6 weeks before the planned works are
commenced. The planned works shall not be
commenced until the competent authority has
‘accepted’ the amended Major Hazard Report
for the production installation’. This means that
compliance with international standards in
construction is a requirement for the actual
offshore activities to be start. It is however
emphasised that the MHR cannot be viewed as
a document similar to a work authorisation
established by the Offshore Protocol.
With regard to the assessment of the entities’
technical and financial capacity, the proposed
EU Regulation requires that the risks and
hazards related to the location concerned and
the particular stage of exploration and
production operations are also considered.
Similar as above, the legal documents discuss
different authorization processes: the OP covers
the authorisation to start exploration /
exploitation whereas the draft Regulation
covers the authorisation (license) for the
exclusive right to prospect or explore (via
Directive 94/22/EC). This means that refusal of

No additional measures are foreseen.
To be fully in line with the OP, the EU MED
states would have to screen projects for possible
adverse environmental effects, which is required
for Member States to comply with the EIA
Directive.
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Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

authorisation for offshore oil and gas activities,
due account shall be taken of the risk, hazards
and any other relevant information related to the
area concerned and the particular stage of
exploration and production operations and also of
the applicants' financial capacities, including any
financial security and capacity to cover liabilities
potentially deriving from offshore oil and gas
activities in question, in particular liability for
environmental damages.
4. Licensing authorities pursuant to Directive
94/22/EC shall, when assessing the technical and
financial capacity of the entities that apply for
authorisation for offshore oil and gas activities,
take into account the risks, hazards and any other
relevant information related to the location
concerned and the particular stage of exploration
and production operations.

authorisation in the scope covered by the
Offshore Protocol is not covered by the
proposed draft Regulation.

EU Acquis:

Directive 94/22/EC
Art. 3(6). Notwithstanding the initiation of the
procedures mentioned in paragraph 2, Member
States retain the option to refuse the granting of
authorizations, whilst ensuring that this option
does not give rise to discrimination between
entities.
Art. 6(2). Member States may, to the extent
justified by national security [...] protection of the
environment, protection of biological resources
[...] impose conditions and requirements on the
exercise of the activities set out in Article 2 (1)

Directive 2011/92/EC
Art. 9. When a decision to grant or refuse
development consent has been taken, the
competent authority or authorities shall inform
the public thereof in accordance with the

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

The objective of this provision of the Offshore
Protocol is to avoid significant adverse effects
on the environment. The draft Regulation
applies to both environmental and safety issues.
The Offshore Protocol reserves the competent
authorities’ right to refuse (work)authorisation
in case the proposed activities are likely to
cause significant adverse effects on the
environment. A similar restriction on
competent authorities’ right to refuse
authorisation appears under Art. 6(2) of
Directive 94/22/EC (license), which provides
Member States with the opportunity to impose
conditions and requirements on the exercise of
activities of prospecting, exploring for and
producing hydrocarbons, to protect the
environment.
This requirement is also covered by the EIA
Directive, which applies ‘to the assessment of
the environmental effects of those public and
private projects which are likely to have
significant effects on the environment’. The
EIA Directive applies to a wide range of public
and private projects, which are defined in
Annexes I and II. Projects included in Annex I
are considered as having significant effects on
the environment and require an EIA. For
projects listed in Annex II the national
authorities have to decide whether an EIA is
needed through a screening procedure.
Concerning oil and gas extraction, the EIA
Directive provides that the conduct of an EIA is
mandatory for the ‘extraction of petroleum and
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Synergies and differences between EU
Regulation and Offshore Protocol

appropriate procedures and shall make available
to the public the following information: (…)

natural gas for commercial purposes where the
amount extracted exceeds 500 tonnes/day in the
case of petroleum and 500 000 cubic
metres/day in the case of gas’ (Annex I (14)
EIA Directive) and ‘pipelines with a diameter
of more than 800mm and a length of more than
40km for the transport of gas and oil’ (Annex I
(16)). In addition, Annex I makes EIA
mandatory for ‘any change to or extension of
projects listed in this Annex where such a
change or extension in itself meets the
thresholds, if any, set out in this Annex’
(Annex I (24)).

ANNEX I – Projects referred to in Article 4(1)
14. Extraction of petroleum and natural gas for
commercial purposes where the amount extracted
exceeds 500 tonnes/day in the case of petroleum
and 500 000 cubic metres/day in the case of gas.
16. Pipelines with a diameter of more than 800
mm and a length of more than 40 km:
(a) for the transport of gas, oil, chemicals;
(b) for the transport of carbon dioxide (CO 2 )
streams for the purposes of geological storage,
including associated booster stations.
ANNEX II - Projects referred to in Article 4(2)

2. Extractive industry (…)
(d) Deep drillings, in particular:
(i) geothermal drilling;
(ii) drilling for the storage of nuclear waste
material;
(iii) drilling for water supplies; with the exception
of drillings for investigating the stability of the
soil;
(e) Surface industrial installations for the
extraction of coal, petroleum, natural gas and
ores, as well as bituminous shale.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

The Directive uses the term extraction which
could be considered a synonym for exploitation
and could imply that exploration activities are
not covered by the EIA Directive. However, the
services of the European Commission are of the
opinion that ‘both the exploration and
exploitation of unconventional hydrocarbons
fall within the scope of the EIA Directive. This
conclusion has been presented and discussed
during the meeting of the Commission Group
of EIA/SEA national experts, held in Budapest
on 14-15 April 2011. During this meeting held,
the EIA/SEA national experts agreed with the
views presented by the Commission. This
position has also been confirmed by the
Commission in the letter of 12/12/2011’12.
Further, in the opinion of the services of the
European Commission (see above), ‘projects
listed in Annex II of the EIA Directive are
made subject to a screening procedure, in
accordance with Articles 2(1), 4(2)-(4) and
Annex III of the EIA Directive. This procedure

12

Guidance note on the application of Directive 85/337/EEC
at: http://ec.europa.eu/environment/eia/pdf/Annexe%202.pdf.pdf.
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Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

determines whether projects are likely to have
significant effects, requiring thus an EIA’. It
continues that ‘the screening procedure is
necessary for projects below the daily
extraction threshold of 500.000 m3 (Annex
П.2.е of the Directive) or for exploration
projects listed involving deep drillings (Annex
II2.d of the Directive). It should be recalled
that Annex II.2.d refers to ‘deep drillings’ and
includes some indicative examples of deep
drilling (i.e. geothermal drilling, drilling for the
storage of nuclear waste material, drilling for
water supplies). The text of the EIA Directive
uses the term ’in particular’, which implies that
the enumeration of examples is indicative.
Hence, unconventional hydrocarbon projects,
even exploratory ones, which use deep
drillings, are covered by Annex II.2.d’13.
In this regard, it is noted that the coverage by
Annex II.2.e (Surface industrial installations for
the extraction of coal, petroleum, natural gas
and ores, as well as bituminous shale) could be
subject to discussion as it refers to 'surface
industrial installations' leaving the question
whether this applies to offshore installations.
Moreover, a question mark could be placed
with regard to the application of Annex II.2.d,
which depends on exploration/exploitation
offshore development actually involving ‘deep
drillings'.
Finally, Article 9 of the EIA Directive
explicitly gives the competent authorities an
option to refuse a ‘development consent’ in
case if the project does not comply with the
provisions of the Directive.
13

Ibid.
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3. When considering approval of the siting of
an installation, the Contracting Party shall
ensure that no detrimental effects will be
caused to existing facilities by such siting, in
particular, to pipelines and cables.

Forthcoming EU Regulation
Requirement and other EU requirements
Forthcoming EU Regulation
 Art. 4 - Safety considerations within
authorisation of offshore oil and gas activities
pursuant to Directive 94/22/EC:
2. In particular, when assessing the technical and
financial capacity of the entities that apply for
authorisation for offshore oil and gas activities,
due account shall be taken of the risk, hazards
and any other relevant information related to the
area concerned and the particular stage of
exploration and production operations and also of
the applicants' financial capacities, including any
financial security and capacity to cover liabilities
potentially deriving from offshore oil and gas
activities in question, in particular liability for
environmental damages.
4. Licensing authorities pursuant to Directive
94/22/EC shall, when assessing the technical and
financial capacity of the entities that apply for
authorisation for offshore oil and gas activities,
take into account the risks, hazards and any other
relevant information related to the location
concerned and the particular stage of exploration
and production operations.

Synergies and differences between EU
Regulation and Offshore Protocol
The Offshore Protocol provides that the siting
of installations must not have detrimental
effects to existing facilities, such as pipelines
and cables. The proposed EU Regulation does
not contain such a specific reference; however,
it notes that ‘due account shall be taken of the
risk, hazards and any other relevant information
related to the area concerned’ (emphasis
added) which could include the effects to
existing facilities and in particular pipelines and
cables. The draft Regulation emphasises this
requirement to cover liability.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
No additional measures are foreseen.

Further, this requirement is covered by the EIA
Directive, which applies ‘to the assessment of
the environmental effects of those public and
private projects which are likely to have
significant effects on the environment’.

EU Acquis


Directive 2011/92EC

Art. 1. This Directive shall apply to the
assessment of the environmental effects of those
public and private projects which are likely to
have significant effects on the environment.
Article 5
Requirements for Authorisations
1. The Contracting Party shall prescribe that
any application for authorization or for the
renewal of an authorization is subject to the
submission of the project by the candidate

Forthcoming EU Regulation
 Art. 6 - Consenting to offshore oil and gas
operations within licensed areas

The explanatory memorandum to the Draft
Regulation stipulates that the Member States
licensing authorities ‘assess in an appropriate
manner the potential safety and environmental

Although installations may not commence or
continue operations without submission of a
Major Hazards Report (Art. 6(3) draft
Regulation), this cannot be viewed as similar to
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

operator to the competent authority and that
any such application must include, in
particular, the following:

1. Installations shall only be operated in licensed
areas by licensees, or entities they contract and
appoint for that purpose and that are approved by
Member States.
2. Where the competent authority considers that
the person appointed by the licensee is not
competent to act as operator of an installation or
as a well operator, the licensee shall be notified
thereof and shall assume all responsibilities of an
operator pursuant to this Regulation.

performance (and financial capacity to deal
with safety failures) of applicants when
considering awards for exploration or
production licenses’14.



Art. 9 - Conditions for operating offshore
installations
1. Subject to the transitional provisions in Article
39, the operator of a production or a nonproduction installation shall submit to the
competent authority the following documents:
(…).
(a) A survey concerning the effects of the
proposed activities on the environment; the
competent authority may, in the light of the
nature, scope, duration and technical methods
employed in the activities and of the
characteristics of the area, require that an
environmental impact assessment be prepared
in accordance with Annex IV to this Protocol;

Forthcoming EU Regulation
 Art. 9 - Conditions for operating offshore
installations
Art. 9 (1)(b) a Major Hazard Report containing
the details specified in Article 10 or Article 11;
 Art. 10 - MHR for a production installation
Art. 10(1). The Major Hazard Report for a
production installation shall contain the details
specified in Annex II, parts 2 and 5.
 Art. 11 - MHR for a non-production
installation
Art. 11(1). The Major Hazard report for a nonproduction installation shall contain the details
specified in Annex II, parts 3 and 5.
 Annex II - Requirements on documents related

14

The Offshore Protocol conditions authorisation
or renewal of authorisation for oil and gas
operations upon the submission of a project,
which needs to contain specific information.
Even though the proposed EU Regulation
provides that installations cannot commence or
continue their activities before a Major Hazards
Report is submitted and ‘accepted’ by the
Competent Authority, i.e., the documentation
required under the proposed EU Regulation is
focused solely on potential hazards (Art. 10(5)),
this cannot be viewed similar to the work
authorisation.
Both the Offshore Protocol and the proposed
EU Regulation require a screening (and not a
compulsory/systematic
EIA)
of
the
environmental effects of proposed activities.
In the draft Regulation, the requirements for a
screening of the environmental effects are part
of the risk assessment in the Major Hazard
Report (MHR), which includes, amongst
others, the risk to the environment. It is
however noted that the MHR cannot be viewed
as similar to a work authorisation
Annex II to the draft Regulation requires a
‘description of the aspects of the environment
likely to be significantly affected, an
assessment of the identified potential
environmental effects, in particular releases of
pollutants to the environment, and a description

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
the work authorization required by the Offshore
Protocol. Moreover, the scope of the
requirements posed by the Offshore Protocol is
broader and needs to be covered by the EU
MED countries. The existing EU legislation
appears to cover these requirements; however
some of the requirements might need further
development, such as the need for ‘plans’ for
removal of installations.

In Cyprus, Greece and Slovenia an EIA is
required for exploration and exploitation,
whereas in Spain ‘a study on the effects on the
environment’ is required for both activities. In
France, an EIA is compulsory for exploration
and exploitation of more than 100 meters depth.
For Italy, a ‘screening of necessity’ is required.
Malta only requires an EIA for exploration,
whereas in Croatia only an EIA is required for
exploitation.
In strict terms, as the OP states that a competent
authority may request an EIA, there are no
additional requirements resulting from this
provision. As discussed in relation to Art. 4(2)
OP, the screening of projects for possible
adverse environmental effects is covered by the
EIA Directive.

Draft Regulation, p. 10.
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

to consenting procedure
Part 2 – Information to be submitted in a Major
Hazard Report for operation of a production
installation:
Major Hazard Report for a production installation
pursuant to Article 10 shall contain at least
following information: (…)
(13) a description of the aspects of the
environment likely to be significantly affected, an
assessment
of
the
identified
potential
environmental effects, in particular releases of
pollutants to the environment, and a description
of the technical and non-technical measures
envisaged to prevent, reduce or offset them,
including monitoring.

of the technical and non-technical measures
envisaged to prevent, reduce or offset them,
including monitoring’ for both production and
non-production installations.

Annex II,- Part 3 - Information to be submitted in
a MHR for Operation of a non-production
installation:
Major Hazards Report for a non-production
installation pursuant to Article 11 shall contain at
least following information: (…)
(14) a description of the aspects of the
environment likely to be significantly affected, an
assessment
of
the
identified
potential
environmental effects, in particular releases of
pollutants to the environment, and a description
of the technical and non-technical measures
envisaged to prevent, reduce or offset them,
including monitoring.
EU Acquis


Directive 2011/92/EU

Art. 2(1): Member States shall adopt all measures
15

Guidance note on the application of Directive 85/337/EEC
at: http://ec.europa.eu/environment/eia/pdf/Annexe%202.pdf.pdf

to

projects

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Additionally, the Offshore Protocol may
require an environmental impact assessment.
This is covered by Directive 2011/92/EU
(EIA), which provides for the performance of
an environmental impact assessment; the EU
Directive contains more specific conditions on
when such an assessment needs to take place.
See Art. 4(2) OP for a discussion of the EIA
Directive, concluding that screening (Annex II)
applies without threshold. According to the
Commission’s guidance note (p.2), the
screening procedure is necessary ‘for projects
below the daily extraction threshold of 500.000
m3 (Annex П.2.е of the Directive) or for
exploration projects listed involving deep
drillings (Annex IL2.d of the Directive)’15.
Directive 2011/92/EU provides for exemptions
to conduct the environmental impact
assessment, whereas the Offshore Protocol does
not contain a similar provision.
Art. 4 states that: ‘Without prejudice to Article
7, Member States may, in exceptional cases,
exempt a specific project in whole or in part
from the provisions laid down in this Directive.
In that event, the Member States shall:
(a) consider whether another form of
assessment would be appropriate;
(b) make available to the public concerned the
information obtained under other forms of

related

to

the

exploration

and

exploitation

of

unconventional

hydrocarbon,

available
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

necessary to ensure that, before consent is given,
projects likely to have significant effects on the
environment by virtue, inter alia, of their nature,
size or location are made subject to a requirement
for development consent and an assessment with
regard to their effects. Those projects are defined
in Article 4.
Art 2(2).The environmental impact assessment
may be integrated into the existing procedures for
consent to projects in the Member States, or,
failing this, into other procedures or into
procedures to be established to comply with the
aims of this Directive.

assessment referred to in point (a), the
information relating to the decision granting
exemption and the reasons for granting it;
(c) inform the Commission, prior to granting
consent, of the reasons justifying the exemption
granted, and provide it with the information
made available, where applicable, to their own
nationals’.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Art. 4
1. Subject to Article 2(4), projects listed in Annex
I shall be made subject to an assessment in
accordance with Articles 5 to 10.
2. Subject to Article 2(4), for projects listed in
Annex II, Member States shall determine whether
the project shall be made subject to an assessment
in accordance with Articles 5 to 10. Member
States shall make that determination through:
(a) a case-by-case examination; or
(b) thresholds or criteria set by the Member State.
Member States may decide to apply both
procedures referred to in points (a) and (b).
3. When a case-by-case examination is carried
out or thresholds or criteria are set for the purpose
of paragraph 2, the relevant selection criteria set
out in Annex III shall be taken into account.
4. Member States shall ensure that the
determination made by the competent authorities
under paragraph 2 is made available to the public.
Annex I: Projects referred to in Article 4(1):
14. Extraction of petroleum and natural gas for
commercial purposes where the amount extracted
exceeds 500 tonnes/day in the case of petroleum
and 500 000 cubic metres/day in the case of gas.
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(b) The precise definition of the geographical
areas where the activity is envisaged,
including safety zones;

Forthcoming EU Regulation
Requirement and other EU requirements
Forthcoming draft Regulation
 Art. 9- Conditions for operating offshore
installations
1. Subject to the transitional provisions in Article
39, the operator of a production or a nonproduction installation shall submit to the
competent authority the following documents:
(c) an internal emergency response plan pursuant
to Article 12, integrated into the Major Hazards
Report;
 Annex V- Requirements related to emergency
preparedness and response
1. Internal Emergency Plans
1. Internal emergency plans should include but
not be limited to:
(d) a description of the actions which should be
taken to control the conditions or events and to
limit their consequences within the installation
and its exclusion zone;

Synergies and differences between EU
Regulation and Offshore Protocol
The draft Regulation does not explicitly require
the establishment of a safety zone; this is part
of the MHR (which requires an exclusion zone,
which is more restrictive than the safety zone).
It is however noted that the MHR cannot be
viewed as similar to a work authorisation

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
No additional measures are foreseen as a 500
meter safety zone is established as an
international obligation.
See comment above on exclusion zones.

In addition, Art. 5 of Directive 94/22/EC list
requirements for authorisations (license).
Subparagraph (b) refers to ’the geographical
area in question’ which implies that the exact
geographical area is specified in the
authorisation. In addition, Directive 94/22/EC
establishes that the Member State has the right
to determine areas available for offshore
activities.

EU Acquis:


Directive 94/22/EC

Art. 5. Member States shall take the necessary
measures to ensure that:
1. authorizations are granted on the basis of
criteria concerning, in all cases:
(b) the way in which they propose to prospect, to
explore and/or to bring into production the
geographical area in question;
Art. 2(1). Member States retain the right to
determine the areas within their territory to be
made available for the exercise of the activities of
prospecting, exploring for and producing
hydrocarbons.
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requirement
(c) Particulars of the professional and
technical qualifications of the candidate
operator and personnel on the installation, as
well as of the composition of the crew;

Forthcoming EU Regulation
Requirement and other EU requirements
EU Acquis


Directive 94/22/EC

- Art.5. Member States shall take the necessary
measures to ensure that:
1. authorizations are granted on the basis of
criteria concerning, in all cases:
(a) the technical and financial capability of the
entities; and
(b) the way in which they propose to prospect, to
explore and/or to bring into production the
geographical area in question;

Synergies and differences between EU
Regulation and Offshore Protocol
The proposed EU Regulation does not provide
that operators of production or non-production
installations need to submit to the Competent
Authority information on the professional and
technical qualifications of the candidate
operator and personnel and the composition of
the crew. This ‘gap’ can be explained by the
different scope of the two legal documents. The
OP focuses on daily operations laying down
more general requirements, whereas the
proposed Regulation is more specific with its
aim to reduce major accidents related to
offshore oil and gas activities.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
According to Article 4(2) of the proposed
Regulation the technical and financial capacity
of applying entities is taken into account by
competent authorities. This could imply that the
relevant information should be provided in the
file. The same requirement is also mentioned in
Article 5(1)(a) of Directive 94/22/EC (license).
Nonetheless, under neither legal instrument is
there a reference on the need to provide
information on the professional qualifications of
the candidate and the personnel as well as the
composition of the crew.

d) The safety measures as specified in Article
15;16

See Art. 15

See conclusion in relation to Article 15.

While it is not clear what is specifically required
here from the Offshore Protocol, an efficient
way of approaching this could be for operator to
simply provide non-confidential human resource
files on staff to the competent authority and for
the same operator to provide written assurance
that the staff employed is competent, as
provided in the draft Regulation. However, in
order to ensure full and consistent compliance
with the OP, another manner of reporting
qualifications would be through the use by
operators of standard/harmonised checklists to
document their staff, such as that developed by
the IMO.
See conclusion in relation to Article 15.

(e) The operator's contingency plan as
specified in Article 16;

See Art. 16

See conclusion in relation to Article 16.

See conclusion in relation to Article 16.

(f) The monitoring procedures as specified in
Article 19;
(g) The plans for removal of installations as
specified in Article 20;

See Art. 19.

See conclusion in relation to Article 19.

See conclusion in relation to Article 19.

See Art. 20

See conclusion in relation to Article 20.

See conclusion in relation to Article 20.

The combination of these requirements
however provides for synergies. It is important
that there is agreement on how these similar
requirements shall be implemented – such as on
the basis of diploma’s or cv’s.

16

Article 15 requires that safety measures are taken with regard to the design, construction, placement, equipment, marking, operation and maintenance of installations.
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requirement
(h) Precautions for specially protected areas
as specified in Article 21;
(i) The insurance or other financial security to
cover liability as prescribed in Article 27,
paragraph 2 (b).
2. The competent authority may decide, for
scientific research and exploration activities,
to limit the scope of the requirements laid
down in paragraph 1 of this Article, in the
light of the nature, scope, duration and
technical methods employed in the activities
and of the characteristics of the area.
Article 6
Granting of Authorizations
1. The authorizations referred to in Article 4
shall be granted only after examination by the
competent authority of the requirements listed
in Article 5 and Annex IV.

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

See Art. 21

See conclusion in relation to Article 21.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
See conclusion in relation to Article 21

See Art. 27(2)(b)

See conclusion in relation to Article 27(2)(b).

See conclusion in relation to Article 27(2)(b).

Additional measures are not necessary as the
conditions mentioned by the Protocol are
optional.

Forthcoming EU Regulation
Art. 4 - Safety considerations within
authorisation of offshore oil and gas activities
pursuant to Directive 94/22/EC
1. Decisions on granting authorisations for
offshore oil and gas activities pursuant to
Directive 94/22/EC shall take into account the
capacity of applicants to meet requirements for
specific activities within the framework of that
authorisation as required by the relevant
provisions of Union law, notably in this
Regulation.
2. In particular, when assessing the technical and
financial capacity of the entities that apply for
authorisation for offshore oil and gas activities,
due account shall be taken of the risk, hazards
and any other relevant information related to the
area concerned and the particular stage of
exploration and production operations and also of
the applicants' financial capacities, including any
financial security and capacity to cover liabilities
potentially deriving from offshore oil and gas
activities in question, in particular liability for
environmental damages.

Art. 1 of the draft Regulation stipulates that its
objective is to establish minimum requirements
for industry and national authorities involved in
offshore oil and gas operations performed
‘following the award of an authorisation
pursuant to Directive 94/22/EC’. Authorisation
in this context however relates to the exclusive
right to prospect or explore for or produce
hydrocarbons in a geographical area, and does
not cover the requirements of the OP.
Further, the proposed EU Regulation states that
the granting of authorisations under Directive
94/22/EC for offshore oil and gas activities
(license) is conditioned on the applicant’s
capacity to meet the requirements of the
Regulation; this implies that the Competent
Authority needs to assess whether the
requirements of Article 9 (conditions for
operating offshore installations) have been
complied with. These conditions focus on
design notification, the MHR, the emergency
response and major accident’s prevention
policies.

The Offshore Protocol and the EU draft
Regulation both operate under an authorisation
regime for offshore installations, albeit with
different scopes (as discussed in the synergies
column).
Part of the follow up activities of the EU
Mediterranean countries could be to amend the
existing regime to integrate the requirements
from both legal documents (while looking at
synergies, such as on permitting). This shall
mainly be relevant in terms of the Competent
Authorities.
As such it would be preferable to integrate the
requirements into one guidance / decisionprocess document and checklist. This would
help streamline processes from both an
administrative and operator point of view,
especially where there is more than one
authority involved (e.g. energy, environment,
marine).

According to Art. 6(1) of the Offshore Protocol,
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2. Each authorization shall specify the
activities and the period of validity of the
authorization, establish the geographical
limits of the area subject to the authorization
and specify the technical requirements and
the authorized installations. The necessary
safety zones shall be established at a later
appropriate stage.

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Art. 10- MHR for a production installation
1. The Major Hazard Report for a production
installation shall contain the details specified in
Annex II, parts 2 and 5. (…)
5. The amended Major Hazard Report for a
production installation pursuant to paragraph 3
shall be submitted to the competent authority
within a deadline specified by the competent
authority and no later than 6 weeks before the
planned works are commenced. The planned
works shall not be commenced until the
competent authority has accepted the amended
Major Hazard Report for the production
installation.

authorisations can only be granted when the
requirements listed in Art. 5 (requirements for
authorisation) and Annex IV (environmental
impact assessment) are fulfilled. (See
discussion in relation to Art. 5)

Annex II, nr . 2: (13) a description of the aspects
of the environment likely to be significantly
affected, an assessment of the identified potential
environmental effects, in particular releases of
pollutants to the environment, and a description
of the technical and non-technical measures
envisaged to prevent, reduce or offset them,
including monitoring.
EU Acquis:
 Directive 94/22/EC
Art. 3(1). Member States shall take the necessary
measures to ensure that authorizations are granted
following a procedure in which all interested
entities may submit applications in accordance
either with paragraph 2 or 3.
Art. 3(2). This procedure shall be initiated:
(a) either at the initiative of the competent
authorities by means of a notice inviting
applications, to be published in the Official
Journal of the European Communities at least 90
days before the closing date for applications;
(b) or by means of a notice inviting applications,
to be published in the Official Journal of the

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Directive 2011/92/EU provides for the
performance of a screening or an environmental
impact assessment. Further, the Major Hazard
Report (Annex II, nr,2, (13)) requires a
description of the aspects of the environment
likely to be significantly affected and
assessment of the identified potential
environmental effects which need to be
accepted by the competent authority before the
planned works are commenced. It is however
noted that the MHR cannot be viewed as
similar to a work authorization.

Art. 6(2) of the Offshore Protocol requires that
the authorisation (work authorisation) specifies
the:
 activities;
 period of validity of the authorization;
 geographical limits of the area subject to
the authorization;
 technical requirements and the authorized
installations; and
 safety zones (to be established at later
appropriate stage).
These requirements need to be sought
Directive 94/22/EC on the conditions
granting and using authorisations for
prospection, exploration and production
hydrocarbons (licensing).

No additional measures are foreseen.
Procedures however could be streamlined as the
OP requirements are covered by Directive
94/22/EC, which sees on the licence rather than
the start of operations (work authorisation).

in
for
the
of
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Forthcoming EU Regulation
Requirement and other EU requirements
European Communities following submission of
an application by an entity without prejudice to
Article 2 (1). Other interested entities shall have a
period of at least 90 days after the date of
publication in which to submit an application.
Notices shall specify the type of authorization,
the geographical area or areas in part or all of
which an application has been or may be made
and the proposed date or time limit for granting
authorization. Where preference is given to
applications by entities which are single natural
or legal persons, the notice shall so specify.
Art. 4. Member States shall take the necessary
measures to ensure that:
(a) if the geographical areas are not delimited on
the basis of a prior geometric division of the
territory, the extent of each area is determined in
such a way that it does not exceed the area
justified by the best possible exercise of the
activities from the technical and economic points
of view. In the case of authorizations granted
following the procedures laid down in Article 3
(2), objective criteria shall be established to this
end and shall be made available to the entities
prior to the submission of applications;
(b) the duration of an authorization does not
exceed the period necessary to carry out the
activities for which the authorization is granted.
However, the competent authorities may prolong
the authorization where the stipulated duration is
insufficient to complete the activity in question
and where the activity has been performed in
accordance with the authorization;
(c) entities do not retain exclusive rights in the
geographical area for which they have received
an authorization for longer than is necessary for
the proper performance of the authorized
activities.

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

The definition of authorisation (Art. 1(3)
Directive 94/22/EC) covers several elements
referred to in Art. 6 of the Offshore Protocol,
which are the type of activities (‘to prospect or
explore for or produce hydrocarbons’ and
‘granted for each activity separately or for
several activities at a time’) and the
geographical limits of the area subject to the
authorization (‘in a geographical area’).
Article 3(2) of Directive 92/94/EC provides
that notices inviting application for the
authorisation of offshore oil and gas activities
shall specify the type of authorization, the
geographical area or areas in part or all of
which an application has been or may be made
and the proposed date or time limit for granting
authorisations.
In addition, these elements are (partly)
mentioned in Art. 4 of Directive 94/22/EC,
which discusses ‘geographical areas’ and
‘duration of an authorisation’.
Art. 5(1) stipulates that authorisations are
granted on the basis of (amongst others)
technical capability. Article 5(2) refers to the
conditions and requirements concerning the
exercise of the activities covered by the
authorisation.
No explicit reference is made to safety zones.
Exclusion zones are however part of the
emergency plans which are required under Art.
9 of the EU draft Regulation (Member States
are required to have a ‘safety zone‘ established
on the basis of international law requirements; a
more restricted area is defined as ‘exclusion
zone’ in Art. 2(9) of the EU draft Regulation).

29

Offshore Protocol
requirement

3. The authorization may impose conditions
regarding measures, techniques or methods
designed to reduce to the minimum risks of
and damage due to pollution resulting from
the activities.

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Art 5.Member States shall take the necessary
measures to ensure that: (…)
Art. 5(1) authorisations are granted on the basis
of criteria concerning, in all cases:
(a) the technical and financial capacity of the
entities; and
(b) the way in which they propose to prospect, to
explore and/or bring into production the
geographical area in question; (...)
Art. 5(2). the conditions and requirements
concerning the exercise or termination of the
activity which apply to each type of
authorizations by virtue of the laws, regulations
and administrative provisions in force at the time
of submission of the applications, whether
contained in the authorization or being one of the
conditions to be accepted prior to the grant of
such authorization, are established and made
available to interested entities at all times. In the
case provided for in Article 3 (2) (a), they may be
made available only from the date starting from
which applications for authorization may be
submitted;
Forthcoming EU Regulation:

The Offshore Protocol requires the safety zones
‘to be established at a later appropriate stage’
which agrees with the requirements in the draft
Regulation.

 Art. 3 - general principles
Art. 3(4). Offshore oil and gas activities covered
by this Regulation shall be performed on the basis
of a systematic assessment of the likelihood of
hazardous events and their consequences, and the
implementation of control measures so that the
risks of major accidents to people, the
environment, and offshore assets are acceptable

A similar requirement has been identified in
Article 6(2) of Directive 92/94/EC (license),
where Member States may impose conditions
and requirements on the exercise of offshore
activities to protect the environment or
biological resources. It can be implied that the
conditions or requirements relate to ‘measures,
techniques or methods’.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Additional measures are not necessary as the
conditions mentioned by the Protocol are
optional.

EU Acquis:


Directive 94/22/EC

Art. 6(2). Member States may, to the extent
justified by national security, public safety, public
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4. The Parties shall notify the Organization17
as soon as possible of authorizations granted
or renewed. The Organization shall keep a
register of all the authorized installations in
the Protocol Area.

Forthcoming EU Regulation
Requirement and other EU requirements
health, security of transport, protection of the
environment, protection of biological resources
and of national treasures possessing artistic,
historic or archaeological value, safety of
installations
and
of
workers,
planned
management of hydrocarbon resources (for
example the rate at which hydrocarbons are
depleted or the optimization of their recovery) or
the need to secure tax revenues, impose
conditions and requirements on the exercise of
the activities set out in Article 2 (1).
Forthcoming EU Regulation
 Art.24 - Reporting on safety and environmental
impact of offshore oil and gas activities
1. The Member States shall prepare an annual
report concerning:
(a) the number, age and location of installations
in their jurisdiction;
(b) the number and type of inspections and
investigations performed, any enforcement
actions, decided prosecutions;
(c) incident data pursuant to the common
reporting system required in Article 22;
(d) any major change in the offshore regulatory
framework;
(e) the safety and environmental performance of
offshore oil and gas operations in their
jurisdiction.
2. Member States shall designate an authority to
be responsible for exchanging information
pursuant to Article 22 and publication of
information pursuant to Article 23 and shall
inform the Commission accordingly.
3. Every two years, the Commission shall publish
reports on the safety of offshore operations across
the Union based on the information reported to it

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

The Offshore Protocol and the proposed EU
Regulation adopt a different approach
concerning their Members’ obligation to inform
the Organisation and the Commission
respectively. Whereas under the Protocol there
is an obligation of Parties to inform the
Organisation as soon as authorisations are
granted or renewed and an obligation of the
Organisation to keep a register, under the
proposed EU Regulation, the Competent
Authorities in each Member State are
responsible for preparing an annual report
which includes information on the number, age
and location of installations in their jurisdiction
which will be made publicly available. Then,
the Commission every two years will publish a
report on the safety of offshore installations
based on the reports of the Member States and
EMSA. Therefore, even though there is no
obligation under the proposed EU Regulation to
report to the Commission ‘as soon as possible’
authorisations renewed or granted, in effect the
Commission may obtain such information, on
an annual basis though, from the Member
States’ annual reports.

Reporting
mechanisms
for
the
EU
Mediterranean countries to UNEP need to be
adapted to the requirement of the Offshore
Protocol. On the basis of Directive 94/22 EC
(licence), Member States are required to
annually report on granted authorisations.
Timing is an issue as a different approach is
taken by both legal acts – the OP requires
information as soon as possible while under the
EU Regulation it is an annual reporting process.
No specific reference is made to ‘renewal of
authorisations’. Adding these data to their
reporting, would require minimal changes to
existing requirements placed on EU Member
States.
Overall streamlining is needed – one option is
for MSs to inform UNEP that an authorisation
has been granted. If further information is
required, a copy of the authorisation (if nonconfidential) could be sent.

17

Organisation is defined in Article 1 of the Offshore Protocol as ‘the body referred to in Article 13 of the Convention’. Article 13 of the (amended) Barcelona Convention on institutional arrangements
refers to the United Nations Environment Programme.
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

by Member States and the European Maritime
Safety Agency. The Commission shall be assisted
in this task by relevant Member States pursuant
Article 26.

The obligation to report, on an annual basis, to
the Commission the authorisations granted is
also found in Article 9 of Directive 92/94/EC
(license).

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

EU Acquis:
 Directive 94/22/EC
Ar. 9. Each Member State shall publish and
communicate to the Commission an annual report
which shall include information on the
geographical areas which have been opened for
prospecting,
exploration
and
production,
authorizations
granted,
entities
holding
authorizations and the composition thereof and
the estimated reserves contained in its territory.
Article 7
Sanctions
Each Party shall prescribe sanctions to be
imposed for breach of obligations arising out
of this Protocol, or for non-observance of the
national laws or regulations implementing
this Protocol, or for non-fulfilment of the
specific conditions attached to the
authorization.

Forthcoming EU Regulation
Art. 33 - Penalties
Member States shall establish penalties
applicable to infringements of this Regulation by
the industry and shall take all measures necessary
to ensure that they are implemented. The
penalties provided for must be effective,
proportionate and dissuasive.

Both the Offshore Protocol and the proposed
EU Regulation provide for the imposition of
sanctions if their provisions are violated.
The Offshore Protocol provides that sanctions
must be imposed also when the specific
conditions attached to the authorisation are not
complied with, a requirement which is not
explicitly found in the proposed EU Regulation.
This is however covered by national legislation
(dealing with non-compliance).

In Cyprus, France, Greece, Italy and Malta
sanctions
(criminal
offences
and/or
administrative sanctions and/or imprisonment)
for non-compliance are in place. In Croatia,
fines are established as well as prohibition of
further works. For Greece, Spain and France it
was mentioned that withdrawal of licences is
also an option in the case of non-compliance.
For Spain, no reference was made to criminal
sanctions. In Slovenia, general sanctions for the
non-compliance under the inspection procedure
(i.e. withdrawal of authorisation) apply.
There is no need for amendments to the
prescription of sanctions by the EU
Mediterranean countries to be adapted to the
Offshore Protocol.
The phrase ‘shall take all measures necessary to
ensure that they are implemented’ is normally
used in a Directive and not in a Regulation,
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Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
which is directly applicable.
No requirements similar to those contained in
Section III of the Offshore Protocol have been
identified in the proposed EU Regulation.

SECTION III - WASTES AND
HARMFUL OR NOXIOUS
SUBSTANCES AND MATERIALS

A general comment in relation to Section III is
that this section became outmoded as the text of
the Offshore Protocol was negotiated and
adopted before the 1995 revision of the
Barcelona Convention. Through its Annex I and
II, the OP introduces a black and grey list,
providing differentiating control systems –
either prohibiting disposal or requiring a special
permit. The disposal of the harmful and noxious
substances and materials not listed in Annexes I
and II requires a prior general permit. Annex III
lists the factors that need to be considered for
the issuing of these permits. Revising the
Barcelona Convention, the system of black list
and grey list was replaced by an ‘integrating
management system’18. It is therefore not likely
that the EU Mediterranean Member States need
to transpose the provisions provided by Annexes
I, II and III in their national legislation.
Article 8
General Obligation
Without prejudice to other standards or
obligations referred to in this Section, the
Parties shall impose a general obligation upon
operators to use the best available,
environmentally effective and economically
appropriate techniques and to observe
internationally accepted standards regarding

EU Acquis


Directive 2008/98/EC

Art. 12 - Disposal
Member States shall ensure that, where recovery
in accordance with Article 10(1) is not

This general obligation regulates wastes and the
use, storage and discharge of harmful or
noxious substances and materials.
In this regard, the Offshore Protocol and EU
Directive 2008/98/EC follow a different
approach concerning the standards to be

The use of general best practices are commonly
required and applied in offshore industry in
Cyprus, Greece Spain and Italy. No
requirements have been identified for France,
Malta and Slovenia. In Croatia, BAT are not
applicable as offshore oil and gas exploration
and exploitation is not included in IPPC

18

See: Sustainable Governance of Offshore Oil and Gas Development in the Mediterranean: Revitalizing the Dormant Mediterranean Offshore Protocol, 19 August 2010, by Evangelos Raftopoulos,
Professor
of
International
Law,
Panteion
University
of
Athens,
Director,
MEPIELAN
Centre,
Greece.
See:
http://www.mepielanebulletin.gr/default.aspx?pid=18&CategoryId=4&ArticleId=29&Article=Sustainable-Governance-of-Offshore-Oil-and-Gas-Development-in-the-Mediterranean:-Revitalizing-the-DormantMediterranean-Offshore-Protocol.
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Requirement and other EU requirements

wastes, as well as the use, storage and
discharge of harmful or noxious substances
and materials, with a view to minimizing the
risk of pollution.

undertaken, waste undergoes safe disposal
operations which meet the provisions of Article
13 on the protection of human health and the
environment.
Art. 13 - Protection of human health and the
environment
Member States shall take the necessary measures
to ensure that waste management is carried out
without endangering human health, without
harming the environment and, in particular:
(a) without risk to water, air, soil, plants or
animals;
(b) without causing a nuisance through noise or
odours; and
(c) without adversely affecting the countryside or
places of special interest.

Synergies and differences between EU
Regulation and Offshore Protocol
followed.
Differences in approach can be explained by
the different scope of the legal documents:
whereas the OP provides general rules on the
daily operation, the draft Regulation provides
more specific rules on major accident
prevention.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
permitting.
With regard to the coverage of waste and
harmful
substances,
convergence
with
MARPOL and the Basel Convention should be
assessed.
See comments below under Article 9.

The Offshore Protocol provides that Parties
must impose a general obligation upon
operators to use the best available,
environmentally effective and economically
appropriate techniques and to observe
internationally accepted standards.
The EU draft Regulation does not contain
provisions on waste and harmful or noxious
substances; however general obligations (on
disposal and the protection of the environment)
from Directive 2008/98/EC apply. The focus is
on wastes (little to no mention is made to
harmful and noxious substances).
In addition, the Waste Directive defines ‘best
available techniques’.19 No explicit reference is
made in the draft Regulation Directive
2008/89/EC to observe internationally accepted
standards; this is however implied in the
recitals to the Waste directive.
The EU has the possibility (may) to adopt

19

Best available techniques mean ‘as defined in Article 2(11) of Directive 96/61/EC’. The definition of ‘best available techniques’ can now be found in Directive 2008/1/EC on IPPC: Art. 2(12): BAT
means ‘the most effective and advanced stage in the development of activities and their methods of operation which indicate the practical suitability of particular techniques for providing in principle
the basis for emission limit values designed to prevent and, where that is not practicable, generally to reduce emissions and the impact on the environment as a whole:(a) ‘techniques’ shall include both
the technology used and the way in which the installation is designed, built, maintained, operated and decommissioned; (b) ‘available techniques’ means those developed on a scale which allows
implementation in the relevant industrial sector, under economically and technically viable conditions, taking into consideration the costs and advantages, whether or not the techniques are used or
produced inside the Member State in question, as long as they are reasonably accessible to the operator; (c) ‘best’ means most effective in achieving a high general level of protection of the environment
as a whole. In determining the best available techniques, special consideration should be given to the items listed in Annex IV’.
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Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

minimum standards for treatment activities
which require a permit (Art. 27 of Directive
2008/98/EC).
Further Regulation 1907/2006 can be relevant
for the use, storage and discharge of the
substances referred to in Art. 8. It is however
underlined that waste is excluded from REACH
and that REACH can only apply to the use and
storage of harmful and noxious substances (to
the extend they fall within the scope of
REACH). Regulation 1907/2006 provides that
a safety data sheet must be provided to users.
This sheet should contain specific information
on the safe storage, handling and disposal of
substances.
Article 9
Harmful or noxious substances and
materials
1. The use and storage of chemicals for the
activities shall be approved by the competent
authority, on the basis of the Chemical Use
Plan.

EU Acquis
See comments under Article 1(k) on the link with
the Major Hazard Report.


Directive 2008/98/EC

Art. 17 - Control of hazardous waste
Member States shall take the necessary action to
ensure that the production, collection and
transportation of hazardous waste, as well as its
storage and treatment, are carried out in
conditions providing protection for the
environment and human health in order to meet
the provisions of Article 13, including action to
ensure traceability from production to final

The Offshore Protocol imposes an obligation
on operators to obtain an approval from the
Competent Authority to use and store
chemicals for their activities.
Directive
2008/98/EC
regulates
the
management of (hazardous) waste and provides
that Member States must ensure that its
production, collection transportation, storage
and treatment are conducted in conditions
providing protection for the environment and
the human health – this however only applies to
the chemicals after their use.
The Seveso Directive, which aims at the
prevention of major-accident hazards involving

The use and storage of ‘chemicals’ for the
purpose of offshore activities is not regulated by
the draft Regulation. The EU Acquis provides
some general obligations on the treatment of
hazardous waste (which only cover the status of
chemicals after their use).20 Further, the use,
handling and disposal of chemicals is covered
by REACH. However, approval by the
competent authority of the use and storage of
chemicals is not covered.
In Cyprus, the CA approves the procedures for
storage and use of chemicals. In the other MED
countries, no such requirements have been
identified.21

20

Directive 2008/98/EC defines ‘hazardous waste’ as ‘waste which displays one or more of the hazardous properties listed in Annex III’. Annex III to Directive 2008/98/EC lists the ‘properties of waste
which render it hazardous’, such as ‘explosive or ecotoxic’.
21
It was mentioned by the Spanish authorities that the PLONOR list (OSPAR) applies. This is the OSPAR list of substances/preparations used and discarded offshore which are considered to pose little
or no risk to the environment.
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Synergies and differences between EU
Regulation and Offshore Protocol

destination and control of hazardous waste in
order to meet the requirements of Articles 35 and
36.

dangerous substances as well as to limit the
consequences of such accidents for persons
(safety and health) and the environment, does
not apply to offshore installations (as explicitly
excluded in Article 4 of the Directive).

 Regulation 1907/2006 – Requirements for the
Compilation of Safety Data Sheet - Annex II –
Requirements for the Complication of Safety
Data Sheets - Part A
General requirements for compiling a safety data
sheet
0.2.1. The safety data sheet shall enable users to
take the necessary measures relating to protection
of human health and safety at the workplace, and
protection of the environment. The writer of the
safety data sheet shall take into account that a
safety data sheet must inform its audience of the
hazards of a substance or a mixture and provide
information on the safe storage, handling and
disposal of the substance or the mixture.


2. The Contracting Party may regulate, limit
or prohibit the use of chemicals for the
activities in accordance with guidelines to be
adopted by the Contracting Parties.

Directive 98/24/EC

Art. 6 – Specific protection and prevention
measures
6. On the basis of the overall assessment of and
general principles for the prevention of risks in
Articles 4 and 5, the employer shall take technical
and/or organisational measures appropriate to the
nature of the operation, including storage,
handling and segregation of incompatible
chemical agents, providing protection of workers
against hazards arising from the psycho-chemical
properties of chemical agents.
EU Acquis


Directive 94/22/EC

Art 6(2) Member States may, to the extent
justified by national security, public safety, public

Regulation 1907/2007 (REACH Regulation)
does not require Competent Authorities to
approve the chemicals used and stored in the
facilities where they are used. However, it
provides that the safety data sheet provided to
users must contain specific information on the
safe storage, handling and disposal of
substances, which is of relevance to Article
9(1), (3), (4), (5), (6) of the Offshore Protocol.
In addition, Directive 98/24/EC on the
protection of the health and safety or workers
from the risks related to chemical agents at
work, the employer has the obligation to ensure
the protection of workers against chemical
agents, including storage, handling and
segregation of incompatible chemical agents.

No specific regulation on the use of chemicals
is provided by the EU draft Regulation. The
option for the Member States to ‘regulate, limit
or prohibit’ the use of chemicals can be based
on Art. 6(2) of Directive 94/22/EC (license)
that provides the Member State with the option

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
The EU Mediterranean countries might need to
adapt legislation to ensure approval of the
chemical substances by the Competent
Authority.
The key issue here is that the SEVESO
Directive does not apply to offshore installations
(which is explained on page 107 of the Annexes
to the Commission’s IA) to the EU Regulation.
Therefore, there may be a need for either the
MHR to cover this, or for MED countries to put
in place additional procedures for approval of
chemicals used and stored.
From an efficiency point-of-view, there are
potential synergies in preparing both the
Chemical Use Plan and the MHR. The Chemical
Use Plan could even be included in the MHR
when available i.e. for Mediterranean countries.
EU Mediterranean Member States should make
sure that the Chemical Use Plan reflects key
requirements of the EU Acquis, in particular
requirements stemming from REACH.

Additional measures are not necessary as the
conditions mentioned by the Protocol are
optional.
When developing guidance on regulation,
limitation and prohibition of the use of
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3. For the purpose of protecting the
environment, the Parties shall ensure that
each substance and material used for
activities is accompanied by a compound
description provided by the entity producing
such substance or material.

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

health, security of transport, protection of the
environment, protection of biological resources
and of national treasures possessing artistic,
historic or archaeological value, safety of
installations
and
of
workers,
planned
management of hydrocarbon resources (for
example the rate at which hydrocarbons are
depleted or the optimization of their recovery) or
the need to secure tax revenues, impose
conditions and requirements on the exercise of
the activities set out in Article 2 (1).
EU Acquis

to impose conditions and requirements on the
exercise of offshore activities.

Regulation 1907/2006
Art. 31 - Requirements for safety data sheets
1. The supplier of a substance or a mixture shall
provide the recipient of the substance or mixture
with a safety data sheet compiled in accordance
with Annex II:
(a) where a substance meets the criteria for
classification as hazardous in accordance with
Regulation (EC) No 1272/2008 or a mixture
meets the criteria for classification as dangerous
in accordance with Directive 1999/45/EC; or
(b) where a substance is persistent,
bioaccumulative and toxic or very persistent and
very bioaccumulative in accordance with the
criteria set out in Annex XIII; or
(c) where a substance is included in the list
established in accordance with Article 59(1) for
reasons other than those referred to in points (a)
and (b).

More importantly, the REACH Regulation sets
restrictions and authorisations procedures for
specific hazardous substances and mixtures (see
comments above).

The need to provide a description to each
substance and material used for the offshore
activities is not regulated by the draft
Regulation. However, under the EU acquis,
specific chemical substances or mixture need to
be accompanied by a safety data sheet which
will identify the substance/mixture and the
company/undertaking providing it.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
chemicals for offshore activities, the EU
Mediterranean MS and the Commission should
ensure that the relevant requirements of the EU
acquis are reflected.

In principle, the requirements of this provision
are covered by Art. 31 of the REACH
Regulation. Member States should however
ensure that all ‘substances and materials’ are
covered by the REACH requirement to establish
a safety data sheet (Annex II to Regulation
1907/2006). If substances are not covered,
additional measures are foreseen.

Regulation 1272/2008 on the classification,
labelling and packaging of substances and
mixtures also applies to the substances and
mixtures falling under REACH.
In short, Title II of CLP puts in place
procedures for classification. Title III provides
rules for labelling of substances and mixtures
according to any hazard identified. Title IV sets
in place requirements for the packaging of
hazardous substances or mixtures (design,
materials, fastenings). Title V refers to the
harmonised classification and labelling of
substances and the classification and labelling
inventory. CLP also establishes an inventory
for classification and labelling of all substances
subject to registration under REACH and other
hazardous substances placed on the market
(either by themselves or in mixtures). As with
REACH, while the EU draft Regulation does

37

Offshore Protocol
requirement

4. The disposal into the Protocol Area of
harmful or noxious substances and materials
resulting from the activities covered by this
Protocol and listed in Annex I to this Protocol
is prohibited.

Forthcoming EU Regulation
Requirement and other EU requirements

EU Acquis


Directive 2008/98/EC

Art. 12 - Disposal
Member States shall ensure that, where recovery
in accordance with Article 10(1) is not
undertaken, waste undergoes safe disposal
operations which meet the provisions of Article
13 on the protection of human health and the
environment.


not specifically refer to the CLP Regulation, it
is considered of relevance to the labelling
requirements to be established under the
Offshore Protocol.
No specific regulation on disposal of harmful or
noxious substances and materials is provided
by the EU draft Regulation. General obligations
to avoid pollution of the marine environment
are provided by Directive 2008/98/EC (Articles
12 and 13) and Directive 2008/56/EC (Art. 2 in
relation to 3(8)), in combination with the Water
Framework Directive. Further the London
Convention (on the prevention of marine
pollution by dumping of waste and other
matter) prohibits disposal of harmful or noxious
substances and materials in the oceans and seas.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

No additional measures are foreseen as the
prohibition to dispose harmful and noxious
substances in the seas and oceans is established
as an international obligation.
When implementing these requirements, EU
Mediterranean Member States should pay
particular attention to the EU acquis setting up
prohibitions, restrictions or authorisation permit
requirements for the use or discharge of specific
substances (Water Framework Directive,
REACH).

Directive 2008/56/EC

Art. 2. For that purpose, marine strategies shall be
developed and implemented in order to:
(a) protect and preserve the marine environment,
prevent its deterioration or, where practicable,
restore marine ecosystems in areas where they
have been adversely affected;
(b) prevent and reduce inputs in the marine
environment, with a view to phasing out pollution
as defined in Article 3(8), so as to ensure that
there are no significant impacts on or risks to
marine biodiversity, marine ecosystems, human
health or legitimate uses of the sea.


Synergies and differences between EU
Regulation and Offshore Protocol

Regulation 1907/2006

Art. 31.6. The safety data sheet shall be dated and
shall contain the following headings: (…)
13. disposal considerations;
Annex II – Requirements for the Compilation of
Safety Data Sheets - SECTION 13: Disposal

According to Regulation 1907/2007 (REACH
Regulation) the safety data sheet provided to
users must contain specific information for
users to take the necessary measures for the
protection of the human health and safety and
the protection of the environment. In particular,
the safety data sheet must identify the
substance/mixture
and
the
company/undertaking as well as contain
information on the safe storage, handling and
disposal of the substance or chemical,
requirements which is of relevance to Article
9(1), (3), (4), (5), (6) of the Offshore Protocol.
According to MARPOL provisions (2(4)),
‘ship’ means a vessel of any type whatsoever
operating in the marine environment and
includes hydrofoil boats, air-cushion vehicles,
submersibles, floating craft and fixed or
floating platforms. Therefore, MARPOL
regulations apply also to offshore oil and gas
installations. Annex II of MARPOL contains
provisions similar to Article 9.4 of the Offshore
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considerations
This section of the safety data sheet shall describe
information for proper waste management of the
substance or mixture and/or its container to assist
in the determination of safe and environmentally
preferred waste management options, consistent
with the requirements in accordance with
Directive 2008/98/EC of the European Parliament
and of the Council of the Member State in which
the safety data sheet is being supplied.
Information relevant for the safety of persons
conducting waste management activities shall
complement the information given in Section 8.

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Protocol, i.e. in the light of MARPOL the
disposal of most toxic substances (Category A
substances) is prohibited. The detailed list of
substances of category A is contained in IBC
Code.
Certain harmful or noxious substances listed in
Annex I to the Offshore Protocol are covered
by Annex I to Basel Convention, which
stipulates that persons involved in the
management of hazardous wastes or other
wastes should take necessary steps to prevent
pollution arising from such management. This
can include prohibition of disposal of certain
harmful substances.

Where a chemical safety report is required and
where a waste stage analysis has been performed,
the information on the waste management
measures shall be consistent with the identified
uses in the chemical safety report and the
exposure scenarios from the chemical safety
report set out in the annex to the safety data sheet.
International obligations


London Convention

Art. 4 of the 1996 Protocol to the London
Convention - Dumping of Wastes or Other Matter
– Art. 4.1.1:
Contracting Parties shall prohibit the dumping of
any wastes or other matter with the exception of
those listed in Annex 1. (None of the substances
listed in the Annex I to the Offshore Protocol is
covered by the wastes listed in Annex I of the
1996 London Protocol).


MARPOL

Annex II, Regulation 5
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Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

As discussed above (in relation to Section III) it
should be noted here that the black/grey list
system (Annex I and II to the OP) is considered
outdated.

The need to obtain a ‘prior special permit’ from
the Competent Authorities for the disposal of
‘harmful or noxious substances and materials
resulting from the activities’ is not regulated by
the draft Regulation.

(1) The discharge into the sea of substances in
Category A (…) shall be prohibited (…).
Annex II, Regulation 3
1 (a) Category A: Noxious liquid substances
which if discharged into the sea from tank
cleaning or deballasting operations would present
a major hazard to either marine resources or
human health or cause serious harm to amenities
or other legitimate uses of the sea and therefore
justify the application of stringent anti-pollution
measures.


5. The disposal into the Protocol Area of
harmful or noxious substances and materials
resulting from the activities covered by this
Protocol and listed in Annex II to this
Protocol requires, in each case, a prior special
permit from the competent authority.

Basel Convention

Art. 4(2). Each Party shall take the appropriate
measures to: (c) Ensure that persons involved in
the management of hazardous wastes or other
wastes within it take such steps as are necessary
to prevent pollution due to hazardous wastes and
other wastes arising from such management (…)
EU Acquis


Directive 2000/60/EC

Art. 10. 1. Member States shall ensure that all
discharges referred to in paragraph 2 into surface
waters are controlled according to the combined
approach set out in this Article.
2. Member States shall ensure the establishment
and/or implementation of:
(a) the emission controls based on best available
techniques, or
(b) the relevant emission limit values, or
(c) in the case of diffuse impacts the controls
including, as appropriate, best environmental
practices set out in:
. Council Directive 96/61/EC of 24 September
1996 concerning integrated pollution prevention
and control,

The Water Framework Directive in Article 11
provides explicitly for the prior authorisation of
discharge into water of pollutants. The list of
pollutants provided by the WFD covers number
of substances listed in Annex II to the Offshore
Protocol.
Moreover, the Water Framework Directive
contains more general provision (Article 4.1 (a)
(i)) which requires Member States to
implement the necessary measures to prevent
deterioration of the status of all bodies of
surface water, In addition, Article 4.1 (a) (iv)
establishes that Member States shall implement

In principle, disposal of waste is prohibited
according to the London Convention and
Marine Framework Strategy Directive. Member
States should however ensure that the materials
listed in Annex II to the Protocol are covered by
Annex I to the London Convention.
Likewise under the Waste Framework Directive,
waste must be properly treated.
Therefore, the overall aim of the OP appears to
be covered. That said, when implementing these
requirements, EU Mediterranean Member States
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Regulation and Offshore Protocol

. Council Directive 91/271/EEC of 21 May 1991
concerning urban waste-water treatment,
. Council Directive 91/676/EEC of 12 December
1991 concerning the protection of waters against
pollution caused by nitrates from agricultural
sources (3),
. the Directives adopted pursuant to Article 16 of
this Directive,
. the Directives listed in Annex IX,
. any other relevant Community legislation

the necessary measures (…), with the aim of
progressively reducing pollution from priority
substances and ceasing or phasing out
emissions, discharges and losses of priority
hazardous substances. Hazardous substances.in
the light of the WFD means substances or
groups of substances that are toxic, persistent
and liable to bio-accumulate, and other
substances or groups of substances which give
rise to an equivalent level of concern.

Art. 11. 1. Each Member State shall ensure the
establishment for each river basin district, or for
the part of an international river basin district
within its territory, of a programme of measures
(…)
2. Each programme of measures shall include the
basic measures (…).
3. Basic measures are the minimum requirements
to be complied with and shall consist of: (…)
(g) for point source discharges liable to cause
pollution, a requirement for prior regulation, such
as a prohibition on the entry of pollutants into
water, or for prior authorisation, or registration
based on general binding rules, laying down
emission controls for the pollutants concerned
(…)
(h) for diffuse sources liable to cause pollution,
measures to prevent or control the input of
pollutants. Controls may take the form of a
requirement for prior regulation, such as a
prohibition on the entry of pollutants into water,
prior authorisation or registration based on
general binding rules (…).

The provisions provided by the Water
Framework Directive partly apply to offshore
activities as the WFD applies to ‘coastal
waters’. This covers (Art. 2(7)) ‘surface water
on the landward side of a line, every point of
which is at a distance of one nautical mile on
the seaward side from the nearest point of the
baseline from which the breadth of territorial
waters is measured, extending where
appropriate up to the outer limit of transitional
waters’.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
should pay particular attention to EU acquis
setting up prohibitions, restrictions or
authorisation permit requirements for the use,
discharge or disposal of specific substances
(Water Framework Directive, REACH, Waste
Framework Directive).

The need to obtain a permit from the
Competent Authorities for the disposal of
‘harmful or noxious substances and materials
resulting from the activities’, listed in Annex II
is not regulated by the draft Regulation.

International obligations


London Convention

Art. 4.1.1 (1996 Protocol to the London
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6. The disposal into the Protocol Area of all
other harmful or noxious substances and
materials resulting from the activities covered
by this Protocol and which might cause
pollution requires a prior general permit from
the competent authority.

Forthcoming EU Regulation
Requirement and other EU requirements
Convention - Dumping of Wastes or Other
Matter): Contracting Parties shall prohibit the
dumping of any wastes or other matter with the
exception of those listed in Annex 1. (None of the
substances listed in the Annex I to the Offshore
Protocol is covered by the wastes listed in Annex
I of the 1996 London Protocol).
International obligations


MARPOL

Annex II, Regulation 5
(3) The discharge into the sea of substances in
Category C (…) shall be prohibited (…) except
when all the following conditions are satisfied:
(…)
(b) the procedures and arrangements for
discharge are approved by the Administration.
Such procedures and arrangements shall be based
upon standards developed by the Organization
and shall ensure that the concentration and rate
of discharge of the effluent is such that the
concentration of the substance in the wake astern
of the ship does not exceed 10 part per million;
(…)
(d) the discharge is made below the waterline,
taking into account the location of the seawater
intakes; and
(e) the discharge is made at a distance of not less
than 12 nautical miles from the nearest land and
in a depth of water of not less than 25 metres.
Annex II, Regulation 3
1 (c) Category C: Noxious liquid substances
which if discharged into the sea from tank
cleaning or deballasting operations would present
a minor hazard to either marine resources or
human health or cause minor harm to amenities
or other legitimate use of the sea and therefore
require special operational conditions.

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

When implementing these requirements, EU
Mediterranean Member States should pay
particular attention to EU acquis setting up
prohibitions, restrictions or authorisation permit
requirements for the use, discharge or disposal
of specific substances (Water Framework
Directive,
REACH,
Waste
Framework
Directive).

The need to obtain a permit from the Competent
Authorities for the disposal of ‘other harmful or
noxious substances and materials resulting from
the activities’ is not regulated by the draft
Regulation. Similarities can be found in
MARPOL.

MARPOL defines ‘ship’ as ‘a vessel of any
type whatsoever operating in the marine
environment and includes hydrofoil boats, aircushion vehicles, submersibles, floating craft
and fixed or floating platforms’. Therefore, it
seems that MARPOL regulations apply also to
offshore oil and gas installations. Annex II to
MARPOL contains provisions similar to Article
9(6) of the Offshore Protocol, namely in light
of MARPOL the disposal of other harmful
substances (Category C substances) may be
allowed if approved by competent authorities.
The detailed list of substances of category C is
contained in the IBC Code. MARPOL in
Annex II, Regulation 5 imposes additional
requirements, which are not foreseen by the
Offshore Protocol (see Annex II, Regulation 5,
3 (d) and (e)).

However, offshore installations are covered by
the Waste Framework Directive. Therefore, the
OP does not involve additional measures in this
regard.

The Basel Convention provides that disposal of
hazardous waste (which include types of
harmful substances listed in Annex I to the
Offshore
Protocol)
requires
a
prior
authorisation.
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7. The permits referred to in paragraphs 5 and
6 above shall be issued only after careful
consideration of all the factors set forth in
Annex III to this Protocol.

Directive 2000/60/EC

11(5).Where monitoring or other data indicate
that the objectives set under Article 4 for the
body of water are unlikely to be achieved, the
Member State shall ensure that:
- relevant permits and authorisations are
examined and reviewed as appropriate


Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Basel Convention

Art. 4(7). Furthermore, each Party shall: (a)
Prohibit all persons under its national jurisdiction
from transporting or disposing of hazardous
wastes or other wastes unless such persons are
authorized or allowed to perform such types of
operations;
EU Acquis


Synergies and differences between EU
Regulation and Offshore Protocol

Directive 2008/98/EC

Art. 23 - Issue of permits
1. Member States shall require any establishment
or undertaking intending to carry out waste
treatment to obtain a permit from the competent
authority.
Such permits shall specify at least the following:
(a) the types and quantities of waste that may be
treated;
(b) for each type of operation permitted, the
technical and any other requirements relevant to
the site concerned;
(c) the safety and precautionary measures to be
taken;
(d) the method to be used for each type of
operation; (e) such monitoring and control
operations as may be necessary;
(f) such closure and after-care provisions as may

Annex III to the Offshore protocol sets out the
factors to be considered for the issuing of a
disposal permit, including:






Characteristics and composition of the
waste;
Characteristics of waste constituents with
respect to their harmfulness;
Characteristics of discharge site and
receiving marine environment;
Availability of waste technologies;
Potential impairment of marine ecosystem
and sea-water uses.

As the Protocol refers to ‘waste’ in this regard –
although a comparable permit system does not
exist in the EU acquis – general obligations can
be sought in the Waste Directive. Art. 3(19)
defines ‘disposal’ as ‘any operation which is
not recovery even where the operation has as a
secondary consequence the reclamation of
substances or energy. Annex I sets out a nonexhaustive list of disposal operations’. Annex I,
listing disposal operations, includes ‘release to
seas/oceans including se-bed insertion’. Permits
provided under the Waste Directive (Art. 23)
see on waste treatment, which (according to its
definition in Arty. 3(14)) means ‘recovery or
disposal operations, including preparation prior
to recovery or disposal’.
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be necessary.
2. Permits may be granted for a specified period
and may be renewable.
3. Where the competent authority considers that
the intended method of treatment is unacceptable
from the point of view of environmental
protection, in particular when the method is not in
accordance with Article 13, it shall refuse to issue
the permit.

In addition, Art. 11 of the WFD requires a
programme of measures to be established for
each river basin district, which shall include a
requirement for prior regulation, such as a
prohibition on the entry of pollutants into
water, or for prior authorization, or registration
for point source discharges and diffuse sources,
laying down emission controls for the
pollutants.

International obligations

MARPOL does not explicitly refer to elements
indicated in Annex III of the Offshore Protocol;
however, it provides that arrangements for the
discharge should be based on standards
developed by the Organisation.


MARPOL
Annex II, Regulation 5
2 & 3 (b) the procedures and arrangements for
discharge are approved by the Administration.
Such procedures and arrangements shall be based
upon standards developed by the Organization.
Article 10
Oil and Oily Mixtures and Drilling Fluids
and Cuttings

1. The Parties shall formulate and adopt
common standards for the disposal of oil and
oily mixtures from installations into the
Protocol Area:
(a) Such common standards shall be
formulated in accordance with the provisions
of Annex V, A;

Art. 2. For that purpose, marine strategies shall be
developed and implemented in order to:

No specific regulation on disposal of oil or oily
mixtures is provided by the EU draft
Regulation. A general obligation to avoid
pollution of the marine environment is provided
by Directive 2008/56/EC (Art. 2 in relation to
3(8)).

(a) protect and preserve the marine environment,

As

EU Acquis


Directive 2008/56/EC

provided

by

the

Waste

Framework

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Annex V to the OP provides further guidance to
Article 10, which requires the Contracting
Parties to formulate and adopt common
standards for the use and disposal of oil and oily
mixtures and drilling fluids and cuttings. No
specific regulation on disposal of oil or oily
mixtures and drilling fluid and cuttings is
provided by the EU draft Regulation. Also
regarding the implementation of Annex V it can
be concluded that, although these substances are
covered by the Waste Framework Directive, the
EU Mediterranean countries will need to
develop such harmonised standards for oil and
oily mixtures and drilling fluids and cuttings.
The Offshore Protocol specifically requires the
Parties to formulate and adopt common
standards for the disposal of oil and oily
mixtures from installations. Although these
substances are considered to be covered by the
Waste Framework Directive, the EU
Mediterranean countries will need to develop
such harmonised standards for oil and oily
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(b) Such common standards shall not be less
restrictive than the following, in particular:
(i) For machinery space drainage, a maximum
oil content of 15 mg per litre whilst undiluted;
(ii) For production water, a maximum oil
content of 40 mg per litre as an average in
any calendar month; the content shall not at
any time exceed 100 mg per litre;
(c) The Parties shall determine by common
agreement which method will be used to
analyze the oil content.
2. The Parties shall formulate and adopt
common standards for the use and disposal of
drilling fluids and drill cuttings into the
Protocol Area. Such common standards shall
be formulated in accordance with the
provisions of Annex V, B.
3. Each Party shall take appropriate measures
to enforce the common standards adopted
pursuant to this Article or to enforce more
restrictive standards that it may have adopted.

prevent its deterioration or, where practicable,
restore marine ecosystems in areas where they
have been adversely affected;
(b) prevent and reduce inputs in the marine
environment, with a view to phasing out pollution
as defined in Article 3(8), so as to ensure that
there are no significant impacts on or risks to
marine biodiversity, marine ecosystems, human
health or legitimate uses of the sea.

Directive, the operator is responsible for waste
treatment. Art.12 requires Member States to
regulate disposal not to cause damage to the
environment. The EU acquis is broader as it is
not limited to the Protocol Area.



Directive 2008/98/EC

Art. 12 - Disposal
Member States shall ensure that, where recovery
in accordance with Article 10(1) is not
undertaken, waste undergoes safe disposal
operations which meet the provisions of Article
13 on the protection of human health and the
environment.
Art. 15(1) - Waste management
Member States shall take the necessary measures
to ensure that the original waste producer or other
holder carries out the treatment of waste himself
or has the treatment handled by a dealer or
establishment or undertaking which carries out
waste treatment operations arranged by a private
or public waste collector in accordance with
Article 4 and 13.
International obligations


The MARPOL Convention applies to fixed and
floating drilling rigs when engaged in the
exploration, exploitation and associated offshore processing of sea-bed mineral resources
and other platforms unless they are equipped
with oil discharge monitoring and control
system and oil filtering systems (Annex I,
Regulation 16) and tanks for oil residues
(Annex I, Regulation 17) and a record of all
operations involving oil or oily mixture
discharges is kept and if the discharge into the
sea of oil or oily mixture is prohibited except
when the oil content of the discharge without
dilution does not exceed 15 parts per million.
Moreover, MARPOL Convention refers to
some elements of Annex VA, as referred to by
the Offshore Protocol, i.e. the oil wastes which
cannot be discharged into the sea should be
discharged to reception facilities.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
mixtures and drilling fluids and cuttings.
No requirements establishing common standards
for the disposal of oil and oily mixtures from
installations into the Protocol Area have been
identified in the legislation of the majority of the
EU MED countries (CY, EL, FR, IT, MT and
SL). In Spain, all oil and oily mixtures and
drilling fluids and cuttings should be discharged
onshore. In Croatia, measures to enforce
standards on oil and oily mixtures are covered in
relevant legislation22.
The development of common standards across
the OP parties would go beyond what is already
in place at EU level. Under EU legislation,
industry has a role in developing standards,
which are subsequently determined by the EU
as to whether they meet certain conditions. A
similar approach could be taken here, if possible
within the OP legal framework.
Provisions of Annex I to MARPOL could be
used as an indication/baseline towards the
establishment of the common standards, as
required by the Offshore Protocol.
The requirement to take appropriate measures to
enforce common standards (paragraph 3) relates
very much to the reporting, monitoring and
enforcement regime put in place.

MARPOL

Annex I, Regulation 21
Fixed and floating drilling rigs when engaged in
the exploration, exploitation and associated offshore processing of sea-bed mineral resources
22

Regulation on important technical requirements safety and protection during exploration and exploitation of carbohydrates from the seabed of the Republic of Croatia (O.G. 52/10).
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The specific regulation of sewage disposal falls
outside the scope of the EU draft Regulation. A
general obligation to avoid pollution of the
marine environment is provided by Directive
2008/56/EC (Art. 2 in relation to 3(8)).

No specific requirements to prohibit the
discharge of sewage from installations have
been identified in the legislation of the majority
of the EU MED countries (CY, EL, FR, IT, MT
and SL). In Spain, sewage should be discharged
onshore.

and other platforms shall comply with the
requirements of this Annex applicable to ships of
400 tons gross tonnage and above other than oil
tankers, except that:
(a) they shall be equipped as far as practicable
with the installations required in Regulations 16
and 17 of this Annex;
(b) they shall keep a record of all operations
involving oil or oily mixture discharges, in a form
approved by the Administration; and
(c) subject to the provisions of Regulation 11 of
this Annex, the discharge into the sea of oil or
oily mixture shall be prohibited except when the
oil content of the discharge without dilution does
not exceed 15 parts per million.
Annex I, Regulation 16 - Oil discharge
monitoring and control system and oil filtering
equipment, Annex I, Regulation 17 - Tanks for Oil
Residues (Sludge)
Annex I, Regulation 9
(6) The oil residues which cannot be discharged
into the sea (…) shall be retained on board or
discharged to reception facilities.
Article 11
Sewage
1. The Contracting Party shall prohibit the
discharge of sewage from installations
permanently manned by 10 or more persons
into the Protocol Area except in cases where:
(a) The installation is discharging sewage
after treatment as approved by the competent
authority at a distance of at least four nautical
miles from the nearest land or fixed fisheries
installation, leaving the Contracting Party to
decide on a case by case basis; or
(b) The sewage is not treated, but the
discharge is carried out in accordance with

EU Acquis


Directive 2008/56/EC

Art. 2. For that purpose, marine strategies shall be
developed and implemented in order to:
(a) protect and preserve the marine environment,
prevent its deterioration or, where practicable,
restore marine ecosystems in areas where they
have been adversely affected;
(b) prevent and reduce inputs in the marine

In light of Article 2 of the Waste Framework
Directive ‘sewage’ falls under the scope of the
definition of ‘waste’. As provided by Art. 15 of
the Directive, the operator is responsible for
waste management. In addition, Art. 12
requires Member States to regulate disposal not

No additional measures are foreseen as sewage
is considered to fall under the EU definition of
waste. Although these substances are considered
to be covered by the Waste Framework
Directive, the EU Mediterranean countries
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international rules and standards; or
(c) The sewage has passed through an
approved sewage treatment plant certified by
the competent authority.
2. The Contracting Party shall impose stricter
provisions, as appropriate, where deemed
necessary, inter alia because of the regime of
the currents in the area or proximity to any
area referred to in Article 21.
3. The exceptions referred to in paragraph 1
shall not apply if the discharge produces
visible floating solids or produces
colouration, discolouration or opacity of the
surrounding water.
4. If the sewage is mixed with wastes and
harmful or noxious substances and materials
having different disposal requirements, the
more stringent requirements shall apply.

environment, with a view to phasing out pollution
as defined in Article 3(8), so as to ensure that
there are no significant impacts on or risks to
marine biodiversity, marine ecosystems, human
health or legitimate uses of the sea.

to cause damage to the environment. Moreover,
Article 36 contains a clear prohibition of the
uncontrolled discharge of waste. The EU acquis
is not limited to the Protocol Area.



Directive 2008/98/EC

Art. 3 – Definitions
For the purpose of this Directive, the following
definitions shall apply:
1. ‘waste’ means any substance or object which
the holder discards or intends or is required to
discard;
Art. 12 - Disposal
Member States shall ensure that, where recovery
in accordance with Article 10(1) is not
undertaken, waste undergoes safe disposal
operations which meet the provisions of Article
13 on the protection of human health and the
environment.

MARPOL (art. 2(4)) defines a ‘ship’ as ‘a
vessel of any type whatsoever operating in the
marine environment and includes hydrofoil
boats, air-cushion vehicles, submersibles,
floating craft and fixed or floating platforms’.
Therefore, it seems that MARPOL regulations
apply to offshore oil and gas installations.
MARPOL’s provisions apply to requirements
of Article 11.1 (a) and (b) of Offshore Protocol,
however in much detailed way than foreseen by
the Offshore Protocol.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
might need to develop, in addition to the rules
provided by MARPOL, such harmonised
standards for sewage or align their rules to
‘international standards’ where they exist.
That said, the exceptions to this article are quite
broad (especially (a)), there is considerable
room for discretion here. Nevertheless, follow
up measures would require the EU
Mediterranean countries to adopt legal
requirements dealing with sewage on offshore
installations as well as enforcement and
inspection procedures.

Art. 15(1) - Waste management
Member States shall take the necessary measures
to ensure that the original waste producer or other
holder carries out the treatment of waste himself
or has the treatment handled by a dealer or
establishment or undertaking which carries out
waste treatment operations arranged by a private
or public waste collector in accordance with
Article 4 and 13.
Art. 36
1. Member States shall take the necessary
measures to prohibit the abandonment, dumping
or uncontrolled management of waste.
International obligations
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The regulation of garbage disposal falls outside
the scope of the EU draft Regulation. No
specific regulation on disposal of garbage is
provided by the EU draft Regulation.

No requirements to prohibit the disposal of
garbage from installations has been identified in
the legislation of the majority of the EU MED
countries (CY, EL, FR, IT, MT and SL). In
Spain, garbage should be discharged onshore. In
Croatia, discard of solid waste in the seas during
mining activities is prohibited.

MARPOL

Annex IV, Regulation 8 - Discharge of sewage
(1) Subject to the provisions of regulation 9 of
this Annex, the discharge of sewage into the sea
is prohibited, except when:
(a) the ship is discharging comminuted and
disinfected sewage using a system approved by
the Administration in accordance with regulation
3(1)(a) at a distance of more than four nautical
miles from the nearest land, or sewage which is
not comminuted or disinfected at a distance of
more than 12 nautical miles from the nearest
land, provided that in any case, the sewage that
has been stored in holding tanks shall not be
discharged instantaneously but at a moderate rate
when the ship is en route and proceeding at not
less than 4 knots; the rate of discharge shall be
approved by the Administration based upon
standards developed by the Organization; or
(b) the ship has in operation an approved sewage
treatment plant which has been certified by the
Administration to meet the operational
requirements referred to in regulation 3(1)(a)(i) of
this Annex (...)
(2) When the sewage is mixed with wastes or
waste water having different discharge
requirements, the more stringent requirements
shall apply.
Article 12
Garbage
1. The Contracting Party shall prohibit the
disposal into the Protocol Area of the
following products and materials:

EU Acquis

(a) All plastics, including but not limited to
synthetic ropes, synthetic fishing nets and
plastic garbage bags;
(b) All other non-biodegradable garbage,
including paper products, rags, glass, metal,

Art. 2. For that purpose, marine strategies shall be
developed and implemented in order to:
(a) protect and preserve the marine environment,
prevent its deterioration or, where practicable,
restore marine ecosystems in areas where they



Directive 2008/56/EC

However, a general obligation to avoid
pollution of the marine environment is provided
by Directive 2008/56/EC (Art. 2 in relation to
3(8)). As provided by the Waste Directive, the

No additional measures are however necessary
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bottles, crockery, dunnage, lining and packing
materials.
2. Disposal into the Protocol Area of food
wastes shall take place as far away as possible
from land, in accordance with international
rules and standards.
3. If garbage is mixed with other discharges
having different disposal or discharge
requirements, the more stringent requirements
shall apply.

have been adversely affected;
(b) prevent and reduce inputs in the marine
environment, with a view to phasing out pollution
as defined in Article 3(8), so as to ensure that
there are no significant impacts on or risks to
marine biodiversity, marine ecosystems, human
health or legitimate uses of the sea.

operator is responsible for waste management.
Moreover, Art.12 requires Member States to
regulate disposal not to cause damage to the
environment. The EU acquis is broader as it is
not limited to the Protocol Area.



Directive 2008/98/EC

Art. 12 - Disposal
Member States shall ensure that, where recovery
in accordance with Article 10(1) is not
undertaken, waste undergoes safe disposal
operations which meet the provisions of Article
13 on the protection of human health and the
environment.
Art. 15(1)- Waste management
Member States shall take the necessary measures
to ensure that the original waste producer or other
holder carries out the treatment of waste himself
or has the treatment handled by a dealer or
establishment or undertaking which carries out
waste treatment operations arranged by a private
or public waste collector in accordance with
Article 4 and 13.

With the broad definition of waste (meaning
‘any substance or object which the holder
discards or intends or is required to discard’)
the different types of ‘garbage’ listed in the
Offshore Protocol are covered23.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
as ‘garbage’ is considered to fall within the
definition of waste (Directive 2008/98/EC).
Although these substances are considered to be
covered by the Waste Framework Directive, the
EU Mediterranean countries might need to
develop, in addition to the rules provided by
MARPOL, such harmonised standards for the
disposal of garbage from offshore installations.

MARPOL prohibits discharges from offshore
oil and gas installations of any garbage, i.e. all
plastics, fishing gear and all domestic and
operational wastes, which can include types of
wastes stipulated in Article 121. (b) of the
Offshore Protocol.
MARPOL provides more detailed requirements
than those specified by the Offshore Protocol.

International obligations


MARPOL

Annex V, Regulation 1
7. Fixed or floating platforms means fixed or
floating structures located at sea which are
engaged in the exploration, exploitation or
associated offshore processing of sea-bed mineral
23

Garbage is defined by the Offshore protocol (Article 1(o)) as ‘all kinds of food, domestic and operational waste generated during the normal operation of the installation and liable to be disposed of
continuously or periodically, except in those substances in which are defined or listed otherwise in this Protocol’.
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Synergies exist with Directive 2000/59/EC on
port reception facilities for ship-generated
waste and cargo residues which implements
the 73/78 MARPOL Convention. The Directive
focuses on ship operations in EU ports. The
Directive defines ships as seagoing vessels
including floating craft. Mobile installations for
offshore exploration and exploitation activities
constitute floating craft and therefore Directive

Unless otherwise indicated, waste and harmful
or noxious substances shall be disposed in
designated onshore reception facilities. Such
requirement is not included in the Offshore
Protocol. Although synergies are identified with
Directive 2000/59/EC, harmful or noxious
substances fall outside the scope of the Port
Facilities Directive. Technically, ‘harmful and
noxious substances’ fall under the definition of

resources.
9. Garbage means all kinds of food wastes,
domestic wastes and operational wastes, all
plastics, cargo residues, cooking oil, fishing gear,
and animal carcasses generated during the normal
operation of the ship and liable to be disposed of
continuously or periodically except those
substances which are defined or listed in other
Annexes to the present Convention..
Regulation 5 - Special requirements for discharge
of garbage from fixed or floating platforms
1 Subject to the provisions of paragraph 2 of this
regulation, the discharge into the sea of any
garbage is prohibited from fixed or floating
platforms and from all other ships when
alongside or within 500 m of such platforms.
Annex V, Regulation 5
Food wastes may be discharged into the sea from
fixed or floating platforms located more than 12
nautical miles from the nearest land and from all
other ships when alongside or within 500 m of
such platforms, but only when the wastes have
been passed through a comminuter or grinder.
Such comminuted or ground food wastes shall be
capable of passing through a screen with
openings no greater than 25 mm.
Article 13
Reception Facilities, Instructions and
Sanctions
The Parties shall ensure that:
(a) Operators dispose satisfactorily of all
wastes and harmful or noxious substances and
materials in designated onshore reception
facilities, except as otherwise authorized by
the Protocol;



Directive 2000/59/EC

Art. 2 – Definitions
For the purpose of this Directive:
(a) ‘ship’ shall mean a seagoing vessel of any
type whatsoever operating in the marine
environment and shall include hydrofoil boats,
air-cushion vehicles, submersibles and floating
craft. (…)
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(c)‘ship-generated waste’ shall mean all waste,
including sewage, and residues other than cargo
residues, which are generated during the service
of a ship and fall under the scope of Annexes I,
IV and V to Marpol 73/78 and cargo-associated
waste as defined in the Guidelines for the
implementation of Annex V to Marpol 73/78.
Art. 3 – Scope
This Directive shall apply to:
(a) all ships, including fishing vessels and
recreational craft, irrespective of their flag,
calling at, or operating within, a port of a
Member State, with the exception of any warship,
naval auxiliary or other ship owned or operated
by a State and used, for the time being, only on
government non-commercial service; and
(b) all ports of the Member States normally
visited by ships falling under the scope of point
(a).
Art. 4 - Port reception facilities
1. Member States shall ensure the availability of
port reception facilities adequate to meet the
needs of the ships normally using the port without
causing undue delay to ships.
2. To achieve adequacy, the reception facilities
shall be capable of receiving the types and
quantities of ship-generated waste and cargo
residues from ships normally using that port,
taking into account the operational needs of the
users of the port, the size and the geographical
location of the port, the type of ships calling at
that port and the exemptions provided for under
Article 9.

Synergies and differences between EU
Regulation and Offshore Protocol
2000/59/EC is applicable upon them.
Under the Port Reception Facilities Directive,
Member States must ensure that they have
adequate port reception facilities to meet the
needs of the ships operating in their ports
without causing undue delays to the ships.
Offshore oil and gas activities usually do not
take place in Member States’ ports but
offshore. Nonetheless, some mobile units of
these offshore installations may call at EU
Member States’ ports to dispose of all
generated waste, as required by Article 13(1) of
the Offshore Protocol.
Only ship-generated waste (including sewage)
and various kinds of residues (including cargo
residues) are covered by the Directive. The
discharge of noxious liquid substances carried
in bulk and of harmful substances carried in
packaged form is explicitly excluded from the
scope of Directive 2000/59/EC.

(b) Instructions are given to all personnel
concerning proper means of disposal;
(c) Sanctions are imposed in respect of illegal
disposals.

EU Acquis

Both provisions have the objective to establish
sanctions for illegal dumping or disposal of

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
‘waste’ (Article 3 of the Waste Framework
Directive). However as no clear rules or
guidelines are specified on how to remove these
substances, the MED countries would have to
provide for legislation on reception facilities for
these substances.
The non-hazardous waste, normally produced at
an offshore installation, can be considered to fall
under the definition of ‘ship-generated waste’
provided by Directive 2000/59/EC.
For the development of follow up measures,
synergies with the implementation of the Port
Reception Facility Directive should be
considered. Although there might be a scope
issue, port reception facilities might be used for
disposal from installations (provided of course
they have a waste treatment permit).

This requirement is not reflected in the EU draft
Regulation. However this logically follows on
from Article 13 (a) above.
No additional measures are foreseen.
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waste.

Art. 36 - Enforcement and Penalties
1. Member States shall take the necessary
measures to prohibit the abandonment, dumping
or uncontrolled management of waste.
2. Members States shall lay down provisions on
the penalties applicable to infringements of the
provisions of this Directive and shall take all
measures necessary to ensure that they are
implemented. The penalties shall be effective,
proportionate and dissuasive.


Directive 2000/59/EC

Art. 13 - Penalties
Member States shall lay down a system of
penalties for the breach of national provisions
adopted pursuant to this Directive and shall take
all the measures necessary to ensure that those
penalties are applied. The penalties thus provided
shall be effective, proportionate and dissuasive.
Article 14
Exceptions
1. The provisions of this Section shall not
apply in case of:
(a) Force majeure and in particular for
disposals:
- to save human life,
- to ensure the safety of installations,
- in case of damage to the installation or its
equipment, on condition that all reasonable
precautions have been taken after the damage
is discovered or after the disposal has been
performed to reduce the negative effects.
(b) The discharge into the sea of substances
containing oil or harmful or noxious
substances or materials which, subject to the
prior approval of the competent authority, are

Forthcoming EU Regulation
Art. 31- Emergency response
1. The operator shall immediately notify the
relevant authorities of a major accident or of a
situation with immediate risk of major accident.
Where necessary, relevant authorities shall assist
the operator concerned with a view to preventing
escalation of the risk or accident.
2. In the event of an accident, the relevant
authorities, in cooperation with operators
concerned, shall take all measures necessary to
prevent escalation of the accident and to mitigate
its consequences.


Directive 2004/35/EC

The specific reasons for force majeure referred
to in sub-paragraph (a) are not reflected in the
EU draft legislation. The conditions under subparagraph (b) can be read in Art. 31 on
emergency response, where both provisions
aim at minimizing damage due to pollution.
Gaps consist of differences in wording and
coverage: while the Protocol requires prior
authorization, the draft Regulation uses a softer
approach focusing on cooperation between the
CA and the operators without requiring prior
approval to discharge.
MARPOL applies to the elements stipulated by
Article 14.1(a) – securing life at sea (which can
be understood as securing human life), securing

Overall, these specific conditions are not
reflected in the EU draft Regulation. In relation
to emergency response, the draft Regulation
provided the operator, in coordination with the
authorities, the option to ‘take all measures
necessary to prevent escalation of the accident
and to mitigate its consequences’. The EU
Mediterranean countries might need to further
specify their requirements (and exceptions),
building upon the provisions provided by
MARPOL. Further, there is no specific
provision on disposal/use of chemicals for
combating pollution in emergency situations.
e.g does the waste hierarchy apply in cases of
emergency?
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being used for the purpose of combating
specific pollution incidents in order to
minimize the damage due to the pollution.
2. However, the provisions of this Section
shall apply in any case where the operator
acted with the intent to cause damage or
recklessly and with knowledge that damage
will probably result.
3. Disposals carried out in the circumstances
referred to in paragraph 1 of this Article shall
be reported immediately to the Organization
and, either through the Organization or
directly, to any Party or Parties likely to be
affected, together with full details of the
circumstances and of the nature and quantities
of wastes or harmful or noxious substances or
materials discharged.

Forthcoming EU Regulation
Requirement and other EU requirements

Art. 4 - Exceptions
1. This Directive shall not cover environmental
damage or an imminent threat of such damage
caused by:
(a) an act of armed conflict, hostilities, civil war
or insurrection;
(b) a natural phenomenon of exceptional,
inevitable and irresistible character.
2. This Directive shall not apply to environmental
damage or to any imminent threat of such damage
arising from an incident in respect of which
liability or compensation falls within the scope of
any of the International Conventions listed in
Annex IV, including any future amendments
thereof, which is in force in the Member State
concerned.
3. This Directive shall be without prejudice to the
right of the operator to limit his liability in
accordance
with
national
legislation
implementing the Convention on Limitation of
Liability for Maritime Claims (LLMC), 1976,
including any future amendment to the
Convention, or the Strasbourg Convention on
Limitation of Liability in Inland Navigation
(CLNI), 1988, including any future amendment to
the Convention (…)
5. This Directive shall only apply to
environmental damage or to an imminent threat
of such damage caused by pollution of a diffuse
character, where it is possible to establish a
causal link between the damage and the activities
of individual operators.
6. This Directive shall not apply to activities the
main purpose of which is to serve national
defense or international security nor to activities
the sole purpose of which is to protect from
natural disasters.

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

the safety of the ship (which can be understood
as ensuring safety of the installation, if kept in
mind that in light of MARPOL ‘ship’ covers
fixed or floating platform) and damage of the
ship of its equipment. MARPOL also refers to
the condition of reasonable precautions and
requirements contained in Article 14.1 (b) of
the Offshore Protocol. MARPOL refers to all
the above requirements with regard to
discharge of toxic substances, oils and oily
mixtures, sewage and garbage, as foreseen by
the Offshore Protocol.
A (general) gap identified is that both legal
documents do not cover the use of dispersant in
case of oil spills.
Synergies could be
established by making use of existing
guidelines, such as the ones developed by
EMSA (Manual on the applicability of oil spill
dispersants).

International obligations

53

Offshore Protocol
requirement

Forthcoming EU Regulation
Requirement and other EU requirements


Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

MARPOL

Annex I, Regulation 11
Regulations 9 and 10 [Discharge of oil] of this
Annex shall not apply to:
(a) the discharge into the sea of oil or oily
mixture necessary for the purpose of securing the
safety of a ship or saving life at sea; or
(b) the discharge into the sea of oil or oily
mixture resulting from damage to a ship or its
equipment:
(i) provided that all reasonable precautions have
been taken after the occurrence of the damage or
discovery of the discharge for the purpose of
preventing or minimizing the discharge; and (…)
(c) the discharge into the sea of substances
containing oil, approved by the Administration,
when being used for the purpose of combating
specific pollution incidents in order to minimize
the damage from pollution. Any such discharge
shall be subject to the approval of any
Government in whose jurisdiction it is
contemplated the discharge will occur.
Annex II, Regulation 6
Reg. 5 [Discharge of Noxious Liquid
Substances] of this Annex shall not apply to:
(a) the discharge into the sea of noxious liquid
substances or mixtures containing such
substances necessary for the purpose of securing
the safety of a ship or saving life at sea; or
(b) the discharge into the sea of noxious liquid
substances or mixtures containing such
substances resulting from damage to a ship or its
equipment:
(i) provided that all reasonable precautions have
been taken after the occurrence of the damage or
discovery of the discharge for the purpose of
preventing or minimizing the discharge; and
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(c) the discharge into the sea of noxious liquid
substances or mixtures containing such
substances, approved by the Administration,
when being used for the purpose of combating
specific pollution incidents in order to minimize
the damage from pollution. Any such discharge
shall be subject to the approval of any
Government in whose jurisdiction it is
contemplated the discharge will occur.
Annex I, Regulation 11, Annex II, Regulation 6
(ii) except if the owner or the Master acted either
with intent to cause damage, or recklessly and
with knowledge that damage would probably
result; or (…)
Annex IV, Regulation 9
Regulation 8 (Discharge of sewage) of this
Annex shall not apply to:
(a) the discharge of sewage from a ship necessary
for the purpose of securing the safety of a ship
and those on board or saving life at sea; or
(b) the discharge of sewage resulting from
damage to a ship or its equipment if all
reasonable precautions have been taken before
and after the occurrence of the damage, for the
purpose of preventing or minimizing the
discharge.
Annex V, Regulation 7
1 Regulations 3, 4, 5 and 6 [Discharge of
garbage] of this Annex shall not apply to:
1. The discharge of garbage from a ship
necessary for the purpose of securing the safety
of a ship and those on board or saving life at sea;
or
2. The accidental loss of garbage resulting from
damage to a ship or its equipment, provided that
all reasonable precautions have been taken before
and after the occurrence of the damage, to
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prevent or minimize the accidental loss; or (…)
SECTION IV - SAFEGUARDS
Article 15
Safety Measures

1. The Contracting Party within whose
jurisdiction activities are envisaged or are
being carried out shall ensure that safety
measures are taken with regard to the design,
construction, placement, equipment, marking,
operation and maintenance of installations.

Forthcoming EU Regulation
 Art. 4 - safety considerations
Art. 4(1). Decisions on granting authorisations for
offshore oil and gas activities pursuant to
Directive 94/22/EC shall take into account the
capacity of applicants to meet requirements for
specific activities within the framework of that
authorisation as required by the relevant
provisions of Union law, notably in this
Regulation
Art. 9 - Conditions for operating offshore
installations
1. Subject to the transitional provisions in Article
39, the operator of a production or a nonproduction installation shall submit to the
competent authority the following documents:
(a) in the case of a planned production
installation, a design notification in accordance
with the requirements of Annex II, part 1;
(d) an overview of operator's major accident
prevention policy pursuant to Article 18,
integrated into the Major Hazards Report.

24

The Offshore Protocol and the proposed EU
Regulation follow a different approach
concerning the adoption of safety measures.
According to the Offshore Protocol,
Contracting Parties must ensure that safety
measures are taken with regard to activities of
offshore oil and gas installations.
The
EU
Regulation
emphasises
the
responsibility of operators to develop safety
measures. This is mainly formulated as part of
accident prevention policy. The emphasis of the
safety measures is on the design of the
installation.24

Annex VI to the OP provides guidance to
Article 15. Overall, the relevant provisions of
the proposed EU Regulation are not directly
referring to the elements stipulated by Annex
VI. However, as they require operators of the
installations to ensure that the installations are
designed and operated in such manner as not to
pose risk of major hazard to persons and
environment, they are considered to cover, in
general terms, the scope of the provision of the
Offshore Protocol and as such are applicable.
The Offshore Protocol provides that Contracting
Parties shall ensure that safety measures are
undertaken concerning the design, construction,
placement, equipment, marking, operation and
maintenance of installations while the EU
Regulation does not explicitly refer to this
lifecycle of exploration and production
activities. The EU MED countries might need to
specifically address measures per life cycle
stage.

As the Offshore Protocol, Directive 92/91/EC
on the health and safety protection of workers
also imposes an obligation on operators to
adopt safety measures in order to ensure the
safety of the operations. However, unlike the
Offshore Protocol, the measures provided in the
Directive aim at ensuring solely the health and
safety of workers, i.e., in principle, they do not
aim at protecting the environment from the

In addition, Recital 25 requires industry to ‘ensure safety in design and continuous safe operations’ by following the best available practices defined in authoritative standards and guidance.
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Annex II, Nr. 1- Information to be submitted in a
design notification for a production installation.
Design notification for a production installation
pursuant to Article 9 shall contain at least
following information: (…)
(2) a description of the process applied to the
design activity, the relevant standards used, and
the design options produced by this process;
(3) a description of the selected design concept in
relation to the major hazard scenarios for the
particular installation and its location, and the
primary risk control features; ...
(5) a description of the installation and the
conditions at its intended location;...
(7) a general description of the safety
management system by which the intended major
hazard risk control measures will be maintained
in good effect, including the scheme of
independent verification to be selected.
Art. 16 - Power to prohibit activity
4. The competent authority shall prohibit the use
of any installation or any part thereof where the
outcome of an inspection, periodic review of
Major Hazards Report pursuant to Article 10 and
11 or changes to notifications pursuant to Articles
13 and 14 show that the requirements of this
Regulation are not met or there are reasonable
concerns about the safety of operations or
installations.
Art. 18 – Major accident prevention by operators
3. Operators shall describe their organisational
arrangements for control of major hazards in a
safety management system, including the
arrangements for preparing and submitting major
hazard reports, and well notifications as
appropriate, pursuant to Articles 10, 11 and 13
and their schemes for independent third party

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

impacts of operators’ activities. Furthermore,
the text of Directive 92/91/EC is more detailed
than that of the Offshore Protocol in view of
their different function: the Offshore Protocol
provides guidance on the measures to be
adopted by its Parties whereas EU Directives
aim at ensuring a minimum level of protection
for workers throughout the EU.
Directive 2006/42/EC is an example of an
internal market measure and requires
manufacturers of machinery (equipment) which
is put on the market to satisfy health, safety,
and
where
appropriate,
environmental
requirements. Those requirements are in detail
listed in Annex I to the Directive. Note that the
Directive excludes from its scope seagoing
vessels and mobile offshore units and
machinery installed on board such vessels
and/or units. Hence, the Directive applies only
to the machinery on fixed installations. The
Directive sets in Annex I very specific criteria
related to the health and safety of the
machinery.
Directive 97/23/EC, alike the above Directive,
is an example of internal market measure and
requires manufacturers of pressure equipment
to satisfy safety requirements specified in
Annex I to the Directive. The Directive
excludes form its scope certain equipment
utilized in oil and gas offshore activities.
However, the Directive concerns items such as
pressurised storage containers, heat exchangers,
steam generators, boilers, industrial piping,
safety devices and pressure accessories.
Overall, pressure equipment and assemblies
above specified pressure and/or volume
thresholds must:
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verification of their major hazard controls
pursuant to Article 15, and Annex II part 5.
4. The policy and safety management systems
shall be prepared in accordance with the
requirements set out in Annex IV and shall make
clear the operator's primary responsibility for
control of major hazard risks, which are a result
of its activities.
EU Acquis


Directive 92/91/EC

Art 3-General obligations
1. To safeguard the safety and health of workers,
the employer shall take the necessary measures to
ensure that:
(a) workplaces are designed, constructed,
equipped,
commissioned,
operated
and
maintained in such a way that workers can
perform the work assigned to them without
endangering their safety and/or health and/or
those of other workers;
Art. 3(2). The employer shall ensure that a
document concerning safety and health,
hereinafter referred to as 'safety and health
document`, covering the relevant requirements
laid down in Articles 6, 9 and 10 of Directive
89/391/EEC, is drawn up and kept up to date.
The safety and health document shall demonstrate
in particular: (…)
- that the design, use and maintenance of the
workplace and of the equipment are safe.

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

•be safe;
•meet essential safety requirements covering
design, manufacture and testing;
•satisfy appropriate conformity assessment
procedures; and
•carry the CE marking and other information.
Pressure equipment and assemblies below the
specified pressure / volume thresholds must:
•be safe;
•be designed and manufactured in
accordance with the sound engineering
practice of a Member State; and
•bear specified markings (but not the CE
marking). With regard to the pressure
equipment it may be stated that Directive
97/23/EC sets more detailed requirements
than the Offshore Protocol.
Similarly to the two preceding directives,
Directive 94/9/EC requires manufacturers of
equipment and protective systems intended for
use in potentially explosives atmospheres to
satisfy certain health and safety requirements
specified in details in Annex II to the Directive.
Directive 94/9/EC covers the obligation
steaming form Article 15 of the Offshore
Protocol.

Art 4 - Protection from fire, explosions and
health-endangering atmospheres
The employer shall take measures and
precautions appropriate to the nature of the
operation:
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— to avoid, detect and combat the starting and
spread of fires and explosions, and
— to prevent the occurrence of explosive and/or
health-endangering atmospheres.


Directive 2006/42/EC (machinery)

Art. 4 Market surveillance
1. Member States shall take all appropriate
measures to ensure that machinery may be placed
on the market and/or put into service only if it
satisfies the relevant provisions of this Directive
and does not endanger the health and safety of
persons and, where appropriate, domestic animals
and property and, where applicable, the
environment, when properly installed and
maintained and used for its intended purpose or
under reasonably foreseeable conditions.(...)
3. Member States shall institute or appoint the
competent authorities to monitor the conformity
of machinery and partly completed machinery
with the provisions set out in paragraphs 1 and 2.
Annex I Essential health and safety requirements
relating to the design and construction of
machinery


Directive 97/23/EC (pressure equipment)

Art. 1 (1). This Directive applies to the design,
manufacture and conformity assessment of
pressure equipment and assemblies with a
maximum allowable pressure PS greater than 0,5
bar.
(3). The following are excluded from the scope of
this Directive:
3.1. pipelines comprising piping or a system of
piping designed for the conveyance of any fluid
or substance to or from an installation (onshore or
offshore) starting from and including the last
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isolation device located within the confines of the
installation, including all the annexed equipment
designed specifically for pipelines. This exclusion
does not apply to standard pressure equipment
such as may be found in pressure reduction
stations or compression stations;
3.9. well-control equipment used in the
petroleum, gas or geothermal exploration and
extraction industry and in underground storage
which is intended to contain and/or control well
pressure.
3.14. ships, rockets, aircraft and mobile off-shore
units, as well as equipment specifically intended
for installation on board or the propulsion thereof
Art. 2 (1). Member States shall take all
appropriate measures to ensure that the pressure
equipment and the assemblies referred to in
Article 1 may be placed on the market and put
into service only if, when properly installed and
maintained and used for their intended purpose,
they do not endanger the health and safety of
persons.
Annex I Essential safety requirements


Directive 94/9/EC (equipment and protective
systems intended for use in potentially
explosives atmospheres)

Art. 1(1) This Directive applies to equipment and
protective systems intended for use in potentially
explosive atmospheres.
(3). For the purposes of this Directive, the
following definitions shall apply:
Explosive atmospheres
Mixture with air, under atmospheric conditions,
of flammable substances in the form of gases,
vapours, mists or dusts in which, after ignition
has occurred, combustion spreads to the entire
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The Offshore Protocol requires adequate
equipment and devices for the purposes of:

A risk assessment is required in Cyprus
(workers) and Spain (accidents). A Health and
Safety document is required in Malta, Greece
(covering risk) and in Italy (to promote
continuous improvement of health and safety
and protection of workers and the environment).
In France, a risk-study and security and health
document are required. No risk assessments
(accidents) are required in Croatia. In Slovenia,
there are no other risk assessment procedures
compulsory that the SEVESO requirements
(that do not apply to offshore activities).

unburned mixture.
Potentially explosive atmosphere
An atmosphere which could become explosive
due to local and operational conditions.
(4). The following are excluded from the scope of
this Directive: (…)
— seagoing vessels and mobile offshore units
together with equipment on board such vessels or
units,
Art. 2 (1). Member States shall take all
appropriate measures to ensure that the
equipment, protective systems and devices
referred to in Article 1 (2) to which this Directive
applies may be placed on the market and put into
service only if, when properly installed and
maintained and used for their intended purpose,
they do not endanger the health and safety of
persons and, where appropriate, domestic animals
or property.

2. The Contracting Party shall ensure that at
all times the operator has on the installations
adequate equipment and devices, maintained
in good working order, for protecting human
life, preventing and combating accidental
pollution and facilitating prompt response to
an emergency, in accordance with the best
available environmentally effective and
economically appropriate techniques and the
provisions of the operator's contingency plan
referred to in Article 16.

Art. 3. Equipment, protective systems, and the
devices referred to in Article 1 (2) to which this
Directive applies must meet the essential health
and safety requirements set out in Annex II which
apply to them, account being taken of their
intended use.
Forthcoming EU Regulation
Annex V - Requirements related to emergency
preparedness and response
1. Internal emergency plans
1. Internal emergency plans should include but
not be limited to:
(d) a description of the actions which should be
taken to control the conditions or events and to
limit their consequences to within the installation
and its exclusion zone;
(e) a description of the equipment and the
resources available;





Protection of human life
Prevention and combating of accidental
pollution
Facilitation of prompt response to an
emergency

No similar requirement has been identified in
the proposed EU Regulation. However, the
draft Regulation, as part of the requirements on
the content of the emergency plan, calls for
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(f) arrangements for limiting the risks to persons
on the installation, including how warnings are to
be given and the actions persons are expected to
take on receipt of a warning;
(g) arrangements that coordinate with the
recovery arrangements described in the major
hazards report for example as described in Annex
II, part (2) (7), and part (3) (7) to secure a good
prospect of survival for persons on the
installation during a major accident;
(h) arrangements for providing early warning of
the accident to the authorities responsible for
initiating the external emergency plan, the type of
information which should be contained in an
initial warning and the arrangements for the
provision of more detailed information as it
becomes available;

arrangements for the survival of persons, the
description and maintenance of equipment and
the procedures for response to an emergency.
Further, measures aimed at the protection of
human life (health and safety of workers) are
provided by Directive 92/91/EC, which
contains detailed provisions to ensure that the
equipment used during the operations does not
pose any danger to workers’ health and safety.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
As the impact of any accident could affect
several MSs and non-EU MED countries, a
common high-level approach to risk assessment,
inspections and monitoring could be an effective
option to consider.

EU Acquis


Directive 92/91/EC

Art 3-General obligations
1. To safeguard the safety and health of workers,
the employer shall take the necessary measures to
ensure that:
(a) workplaces are designed, constructed,
equipped,
commissioned,
operated
and
maintained in such a way that workers can
perform the work assigned to them without
endangering their safety and/or health and/or
those of other workers;
(b) the operation of workplaces when workers are
present takes place under the supervision of a
person in charge;
(c) work involving a special risk is entrusted only
to competent staff and carried out in accordance
with the instructions given;
(d) all safety instructions are comprehensible to
all the workers concerned;
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The Offshore Protocol imposes upon operators
an obligation to acquire a certificate of fitness
from a recognised body. Such requirement
cannot be identified in the EU draft Regulation.

The fact that the EU Regulation stipulates that
the verification process should be independent
would indicate that the implementation of the
EU regulation should suffice, so long as it
covers ‘production platforms, mobile offshore
drilling units, offshore storage facilities,
offshore loading systems and pipelines’.

(e) appropriate first-aid facilities are provided;
(f) any relevant safety drills are performed at
regular intervals.
Art. 4 - Protection from fire, explosions and
health-endangering atmospheres
The employer shall take measures and
precautions appropriate to the nature of the
operation:
— to avoid, detect and combat the starting and
spread of fires and explosions, and
— to prevent the occurrence of explosive and/or
health-endangering atmospheres.
Art 5 - Escape and rescue facilities
The employer shall provide and maintain
appropriate means of escape and rescue in order
to ensure that workers have adequate
opportunities for leaving the workplaces
promptly and safely in the event of danger
Annex – Minimum Safety and Health
Requirements as referred to in Article 10 of the
Directive
PART A - Common minimum requirements
applicable to the on-shore and off-shore sectors

3. The competent authority shall require a
certificate of safety and fitness for the
purpose (hereinafter referred to as
‘certificate’) issued by a recognized body to
be submitted in respect of production
platforms, mobile offshore drilling units,
offshore storage facilities, offshore loading

4.2. Safety equipment maintenance
Adequate safety equipment must be maintained
ready for use and in good working order at all
times. Maintenance must be undertaken with due
regard to operations.
Forthcoming EU Regulation
Art 15 – Independent third party verification
1. Operators shall establish a scheme for
independent third party verification and well
examination and shall describe such schemes
within the major accident policy integrated into

Overall, the provisions regulating the major
accident prevention plan within the MHR serve
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systems and pipelines and in respect of such
other installations as may be specified by the
Contracting Party.

the Major Hazards Reports pursuant to Article 18.
2. The selection of the independent third party
verifier and the design of schemes for
independent third party verification and for
independent well examination shall meet the
criteria of Annex II, part 5.
3. The scheme for independent third party
verification in respect of production and
nonproduction installations shall be established:
(a) in respect of installations to give independent
assurance that the specified systems and safety
critical elements identified in the risk assessments
and safety management system for the installation
are suitable and up to date, and the schedule of
examination and testing of the major hazards
control system is suitable, up to date and
operating as intended;
(b) in respect of well plans to give independent
assurance that the well design and well control
measures are suitable to the anticipated well
conditions and kept as the basis if the well design
changes for whatever reason.
4. Operators shall ensure that outcomes of the
independent third party verification scheme
pursuant to this Article under paragraph 3(a) are
available to the competent authority upon its
request.
5. Operators shall ensure that the findings and
comments of the independent well examiner
pursuant to this Article under paragraph 3(b) are
included in the well notification pursuant to
Article 13.
6. For production installations, the verification
scheme shall be in place prior to submission of
the Major Hazards Report to the competent
authority. In the case of a non-production
installation, the scheme shall be in place prior to
the non-production installation being brought into
a particular operation.
7. Non-production installations operated in Union

the same goal as they provide that operators
must subject their safety policies to verification
by an independent third party. A certificate of
fitness to an installation by a third party
certifier under the Protocol as such can
however not be compared with the acceptance
of a Major Hazard Report by the Competent
Authority as the latter is a statement that there
are no safeguarding objections to the risks and
controls proposed in a document and not an
‘approval’ of the activity. The responsibility
remains with the operator.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
In terms of consistency and efficiency, although
different, these processes can be streamlined
into one common certification process.

No mention is made in the draft Regulation of a
certificate as proof of inspection/verification.
The Protocol provides a more detailed
description to which activities or parts of the
installation the inspection applies.
In relation, Directive 92/91/EC requires
operators via a safety and health document to
show that all relevant measures have been taken
to protect the safety and health of workers.
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waters shall meet the requirements of relevant
international conventions as defined in
Regulation 391/2009/EC of the European
Parliament and of the Council of 23 April 200922
or the equivalent standards of the Code for the
construction and equipment of mobile offshore
drilling units (2009 MODU CODE). They shall
be certified by an organisation that is recognised
by the Union in accordance with the
aforementioned Regulation.
EU Acquis


Directive 92/91/EC

Annex – Minimum Safety and Health
Requirements as referred to in Article 10 of the
Directive - PART C - Special minimum
requirements applicable to the off-shore sector
1. Preliminary remark
1.1. Without prejudice to Article 3(2), the
employer who, in accordance with national
legislation and/or practice, is responsible for the
workplace covered by this Part C must ensure
that the safety and health document shows that all
relevant measures have been taken to protect the
safety and health of workers in both normal and
critical situations. To this end, the document
must:
(a) identify the special sources of hazard
associated with the workplace, including any
concomitant activity which could cause accidents
likely to have serious consequences for the health
and safety of the workers concerned;
(b) assess the risks involved in the special sources
of hazard referred to in (a);
(c) show that adequate precautions have been
taken to avoid the accidents referred to in (a), to
limit the spread of accidents and to allow efficient
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Both the Offshore Protocol and the proposed
EU Regulation require parties the right to
perform inspections to ensure that the safety
measures and the Major Hazard Reports
(containing the major accident prevention
policy) respectively are complied with.

In the majority of the EU MED countries,
inspections are carried out (CY, EL, ES, HR, IT,
MT and SL). These inspections can be without
prior notice (CY, EL) or irregular (HR). No
information was available for France.

and controlled evacuation of the workplace in
emergency situations;
4. The Parties shall ensure through inspection
that the activities are conducted by the
operators in accordance with this Article.

Forthcoming EU Regulation

Art 8 - National competent authority
The competent authorities appointed pursuant to
paragraph 1 shall be responsible for the following
tasks:..(b) performing inspections, conducting
investigations and taking enforcement action;
 Art 16 - Power to prohibit activity
Art. 16(4):
The competent authority shall
prohibit the use of any installation or any part
thereof where the outcome of an inspection,
periodic review of Major Hazards Report
pursuant to Article 10 and 11 or changes to
notifications pursuant to Articles 13 and 14 show
that the requirements of this Regulation are not
met or there are reasonable concerns about the
safety of operations or installations.

Under
Directive
94/22/EC
competent
authorities’ monitoring may only take place
with regards to conditions other than those
imposed to secure the safety of the environment
and the safety of installations and of workers as
per Article 6(2).

The EU Regulation’s provisions are more
detailed than those found in the Protocol and
could serve as input for the practical
implementation of the Offshore Protocol
requirements.

 Art19 - Requirements for the competent
authorities
Art. 19(3): The competent authority shall
establish a policy for thorough assessment of
Major Hazard Reports and notifications pursuant
to Articles 10,11, 13 and 14, inspection,
investigation and enforcement of the major
hazard aspects of the offshore oil and gas
operations in its jurisdiction.
 Art 20 - Securing compliance with the
regulatory framework for major accident
prevention
Art. 20(4): The competent authority shall develop
annual plans for effective oversight, including
inspections, of major hazard activities based on
risk and paying particular regard to, and
verifying, compliance with the documents
submitted to it pursuant to Article 9, and shall
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

monitor its effectiveness and shall take any
necessary measures to effect improvements
thereto.
Article 16 Contingency Planning

1. In cases of emergency the Contracting
Parties shall implement mutatis mutandis the
provisions of the Protocol concerning
Cooperation in Combating Pollution of the
Mediterranean Sea by Oil and Other Harmful
Substances in Cases of Emergency.

This Protocol has been signed by the EU (Council
Decision 81/420/EEC of 19 may 1981).
Therefore, EU Mediterranean Member States
have to implement these requirements.

2. Each Party shall require operators in charge
of installations under its jurisdiction to have a
contingency plan to combat accidental
pollution, coordinated with the contingency
plan of the Contracting Party established in
accordance with the Protocol concerning

Forthcoming EU Regulation
Art. 8- National competent authority
2. The competent authorities appointed pursuant
to paragraph 1 shall be responsible for the
following tasks:

The requirements are covered as the EU signed
the Protocol. Moreover, the EU draft
Regulation stipulates (Recital 37) that
‘Emergency response and the contingency
planning for major offshore disasters will be
made more effective by a systematic and
planned cooperation between Member States
and between Member States and industry, as
well as by the sharing of compatible assets
including expertise. Where appropriate, those
arrangements should also make use of the
existing resources and assistance available from
within the Union, in particular through the
European Maritime Safety Agency and the EU
Civil Protection Mechanism’, Consequently, it
can be expected that the emergency planning
procedures will be further developed and made
effective.
Both the Offshore Protocol and the proposed
EU Regulation refer to operators’ responsibility
to put in place emergency response plans. Note
that the Offshore Protocol provides that such
plans must be established in accordance with
the Protocol concerning Cooperation in

Annex VII to the OP sets out the requirements
for the operator’s contingency plan as well as
the requirements for national coordination and
direction to the competent authorities. The
obligations set for the operator under the
Offshore Protocol are covered by the EU draft
Regulation and Directive 91/92/EC concerning
the minimum requirements for improving the
safety and health protection of workers in the
mineral extracting industry. The requirements to
the competent authorities are covered by the EU
draft Regulation, including requirements to the
MHR.
No additional measures are foreseen.

No additional measures foreseen.
Currently, in Croatia, Cyprus, Greece, Spain and
Italy, the operator is required to have an
emergency plan. In France, the internal
emergency response plan is part of the risk

67

Offshore Protocol
requirement
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Synergies and differences between EU
Regulation and Offshore Protocol

Cooperation in Combating Pollution of the
Mediterranean Sea by Oil and Other Harmful
Substances in Cases of Emergency and
approved in conformity with the procedures
established by the competent authorities.

(a) assessing and accepting Major Hazards
Reports, assessing design notifications, and
assessing notifications of wells or combined
operations, and other such documents that are
submitted to it;

Combating Pollution of the Mediterranean Sea
by Oil and Other Harmful Substances in Cases
of Emergency. This Protocol has been signed
by the EU and therefore, EU Mediterranean
Member States have to implement these
requirements.

Art. 9 - Conditions for operating offshore
installations
1(c) an internal emergency response plan
pursuant to Article 12, integrated into the Major
Hazards Report;
Art 12 - Internal emergency response plans
1. Operators shall prepare internal emergency
response plans taking into account the major
accident risk assessments undertaken during
preparation of the most recent major hazard
report. In the case of drilling a well from a mobile
non-production installation, the risk assessment
pursuant to the well notification should be
incorporated into the emergency response plan
for the installation.
2. For production and non-production
installations, the internal emergency response
plan shall be submitted to the competent authority
as part of the Major Hazard Report.
3. Non-production installations undertaking well
operations where the internal emergency response
plan is amended due to the particular nature of
the well location, should notify the competent
authority of said amendment to the internal
emergency response plan when submitting the
well notification.

The EU draft Regulation requires both an
internal and external emergency response plan
(Art. 12, 29 and 30 respectively) and covers
both environmental pollution and the protection
of the health and safety of workers (Art. 7
requires emergency response plans that aim at
protecting workers’ health. Also, this applies
only to hazardous chemical agents). The scope
of the internal and external emergency plans are
set out in Annex V to the EU draft Regulation.
The internal emergency plan (required under
Art. 9 as condition for operating offshore
installations) is integrated in the Major Hazard
Report (Articles 9(1)(c) and 12(2)). As
regulated in Art. 10(5) to the draft Regulation,
planned works (production) shall not be
commenced until the competent authority has
accepted the MHR.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
study required by the Environmental Code. In
Malta, an emergency plan can be required,
however the regulation requiring this is not (yet)
adopted. Also in Slovenia there are no
requirements to set up an emergency plan.
In terms of efficiency, a regional approach to
risk assessment and contingency planning could
be considered.
In general, guidance can be found in the 1990
International Convention on Oil Pollution,
Preparedness, Response and Co-operation
(OPRC Convention), which sets out in detail
requirements for oil pollution emergency plans
and reporting procedures, and national and
regional systems for preparedness and response.
In 2000, a protocol to the OPRC on hazardous
and noxious substances was adopted. Although
the EU is not a signatory to the Convention, the
majority of its Member States are.
Whilst the EU draft Regulation draws a
distinction between the major accident
prevention and response requirements of
emergency response plans and the more general
pollution prevention focus of the protocol, there
is significant scope for sharing information. A
good example is in the Oil Pollution Emergency
Plan required under the 1990 OPR Convention.

Art. 7 – Arrangements to deal with accidents,
incidents and emergencies
1. Without prejudice to the obligations laid down
in Article 8 of Directive 89/391/EEC, the
employer shall, in order to protect the safety and
health of workers from an accident, incident or
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3. Each Contracting Party shall establish
coordination for the development and
implementation of contingency plans. Such
plans shall be established in accordance with
guidelines adopted by the competent
international organization. They shall, in
particular, be in accordance with the
provisions of Annex VII to this Protocol.

Forthcoming EU Regulation
Requirement and other EU requirements
emergency related to the presence of hazardous
chemical agents at the workplace, establish
procedures (action plans) which can be put into
effect when any such event occurs, so that
appropriate action is taken. These arrangements
shall include any relevant safety drills which are
to be performed at regular intervals, and the
provision of appropriate first aid facilities.
Forthcoming EU Regulation
 Art 32 - Transboundary emergency
preparedness and response
1. Where transboundary effects of offshore oil
and gas accidents are foreseeable, Member States
shall make information available to the
Commission and potentially affected Member
States or third countries on a reciprocity basis and
take identified risks into account when preparing
the external emergency plan. The Member States
in question shall coordinate their emergency
plans to facilitate joint response to an accident.
2. Member States shall coordinate measures
related to areas beyond the boundaries of the
Union in order to prevent potential negative
effects of offshore oil and gas operations.
EU Acquis


Directive 92/91/EC

Art 6 - Communication, warning and alarm
systems
The employer shall take the requisite measures to
provide the necessary warning and other
communication systems to enable assistance,
escape and rescue operations to be launched
immediately if the need arises.
Art 7 - Keeping workers informed
1. Without prejudice to Article 10 of Directive

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

The Offshore Protocol notes that each
Contracting Party must establish coordination
mechanisms for the development and
implementation of contingency plans without
however clarifying whether this coordination
should take place between the contingency
plans of various operators within the same
Contracting Party or between the contingency
plans of different Contracting Parties. On the
other hand, the proposed EU Regulation states
that Member States must coordinate their
emergency plans where transboundary effects
of offshore oil and gas accidents are foreseeable
as well as coordinate their actions to prevent
accidents in areas beyond the EU.

The guidelines on the development and
implementation of contingency or emergency
plans shall be in accordance with Annex VII to
the Protocol, which provides a detailed list of
the elements that need to be part of the
operator’s and the competent authorities plans.
This level of detail is not reflected in the draft
Regulation and need to be adopted by the EU
Mediterranean countries.
However, as suggested above, the development
of regional contingency plans may assist in
preparedness and response to emergencies.

Overall, the EU draft Regulation goes beyond
the scope of the Offshore Protocol, providing
for transboundary emergency preparedness and
response in case of foreseeable offshore oil and
gas accidents and in order to prevent ‘potential
negative effects’ to ‘areas beyond the
boundaries of the EU’ (Article 32(2)).
With a focus on the health and safety of
workers, Directive 92/91/EC provides for the
adoption of a contingency plan; the provisions
of the EU Directive (including its Annex) are
detailed as to the content of these plans (e.g.,
communication, information and training of
workers, specific provisions on safe assembly
points and muster list, means of evacuation and
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Article 17
Notification
Each Party shall require operators in charge
of installations under its jurisdiction to report
without delay to the competent authority:
(a) Any event on their installation causing or
likely to cause pollution in the Protocol Area;
(b) Any observed event at sea causing or
likely to cause pollution in the Protocol Area.

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

89/391/EEC, workers and/or their representatives
shall be informed of all measures to be taken
concerning safety and health at workplaces, and
in particular of those relating to the
implementation of Article 3 to 6.
2. The information must be comprehensible to the
workers concerned.

escape, sanitary equipment, first-aid rooms and
equipment,
accommodation,
helicopter
operations).

Forthcoming EU Regulation

Both the Offshore Protocol and the EU impose
upon operators an obligation to notify
Competent Authorities of events causing or
with an immediate risk of causing accidents.
Note that the EU Protocol refers only to
‘pollution’ whereas the proposed EU regulation
refers to ‘major accidents’ which, according to
Article 25(2) may involve significant damage
to persons and environment or major loss of
assets.

Art 31- Emergency response
1. The operator shall immediately notify the
relevant authorities of a major accident or of a
situation with immediate risk of major accident.
Where necessary, relevant authorities shall assist
the operator concerned with a view to preventing
escalation of the risk or accident.
2. In the event of an accident, the relevant
authorities, in cooperation with operators
concerned, shall take all measures necessary to
prevent escalation of the accident and to mitigate
its consequences.
3.In the event of a major accident overwhelming
the national response capacities, an affected
Member State may request additional assistance
from Member States and the European Maritime
Safety Agency through the EU Civil Protection
Mechanism established by the Council Decision
2007/779/EC.
4. In the course of the emergency response, the
Member State shall collect the information
necessary for a full analysis of the accident.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

No additional action foreseen (provided that the
terms ‘event’ and ‘major accident’ can be
interpreted as being the same).

Art25- Investigation following a major accident
1. Immediately following a major accident, the
operator shall notify the competent authority of
relevant information, including the circumstances
of the accident, and its consequences.
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Both the Offshore Protocol and the proposed
EU Regulation provide for the possibility of
their parties to seek assistance from other
parties or organisations in cases of emergency.

The MS concerned has the option of contacting
REMPEC or the MIC or other MSs directly.

EU Acquis


Directive 2004/35/EC

Art. 5(2 - Member States shall provide that,
where appropriate, and in any case whenever an
imminent threat of environmental damage is not
dispelled despite the preventive measures taken
by the operator, operators are to inform the
competent authority of all relevant aspects of the
situation, as soon as possible.
Art. 6(1) and (2)- Remedial action
1. Where environmental damage has occurred the
operator shall, without delay, inform the
competent authority of all relevant aspects of the
situation and take:
(a) all practicable steps to immediately control,
contain,
remove or otherwise manage the relevant
contaminants and/or any other damage factors in
order to limit or to prevent further environmental
damage and adverse effects on human health or
further impairment of services and
(b) the necessary remedial measures, in
accordance with Article 7.
2. The competent authority may, at any time:
(a) require the operator to provide supplementary
information on any damage that has occurred;
Article 18
Mutual assistance in case of emergency
In cases of emergency, a Party requiring Forthcoming EU Regulation
assistance in order to prevent, abate or
combat pollution resulting from activities  Art. 31 – Emergency Response
may request help from the other Parties, Art. 31(3): In the event of a major accident
either directly or through the Regional Marine overwhelming the national response capacities,
Pollution Emergency Response Centre for the an affected Member State may request additional
Mediterranean Sea (REMPEC), which shall assistance from Member States and the European
do their utmost to provide the assistance Maritime Safety Agency through the EU Civil
requested.
Protection Mechanism established by the Council

In terms of efficiency, and given the number
and varying duties of the response actors
involved, it would be important to keep all
actors involved and for each of these to clearly
outline and understand their respective roles and
responsibilities.
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Requirement and other EU requirements

Synergies and differences between EU
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Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Decision 2007/779/EC.
EU Acquis
 Council Decision 2007/779/EC
Art 6 – Response
Art. 6(2): In the event of a major emergency
within the Community, or of an imminent threat
thereof, which may result in a call for assistance
from one or more Member States, the Member
State in which the emergency has occurred shall,
without delay, notify the Commission, when a
possible request for assistance through the MIC
can be anticipated, in order to enable the
Commission, as appropriate, to inform the other
Member States and activate its competent
services.

For this purpose, a Party which is also a Party
to the Protocol concerning Cooperation in
Combating Pollution of the Mediterranean
Sea by Oil and Other Harmful Substances in
Cases of Emergency shall apply the pertinent
provisions of the said Protocol.
Article 19
Monitoring
1. The operator shall be required to measure,
or to have measured by a qualified entity,
expert in the matter, the effects of the
activities on the environment in the light of
the nature, scope, duration and technical
methods employed in the activities and of the
characteristics of the area and to report on
them periodically or upon request by the

Article 7(1). Where a major emergency occurs
within the Community, a Member State may
request assistance through the MIC or directly
from the other Member States. The request shall
be as specific as possible.
The Protocol has been signed by the EU (Council
Decision
81/420/EEC
of
19 May 1981).
Therefore, EU Mediterranean Member States
have to implement these requirements.

Forthcoming EU Regulation
Art. 18 - Major accident prevention by operators
1. Operators shall prepare a document setting out
their major accident prevention policy, and
ensure that it is implemented throughout the
organisation of their offshore operations,
including by setting up appropriate monitoring

No additional measures foreseen.

Monitoring requirements as established in Art.
19 are not required by the EU draft Regulation
or the EU acquis.
Art. 18(1) of the EU draft Regulation
establishes the obligation of monitoring for
operators on their prevention policy, which is
not the same as the effects on the environment

In general, within the EU MED countries,
reporting and/or monitoring is taking place in
relation to health and safety of workers (IT) and
environmental effects (IT, EL, ES, FR, MT and
SL) of the installation. General reporting
obligations were identified in Cyprus. The
environmental audits in Malta are not yet made
obligatory. In Croatia, monitoring is not obliged
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

competent authority for the purpose of an
evaluation by such competent authority
according to a procedure established by the
competent authority in its authorization
system.

arrangements to assure effectiveness of the
policy.
3. Operators shall describe their organisational
arrangements for control of major hazards in a
safety management system, including the
arrangements for preparing and submitting major
hazard reports, and well notifications as
appropriate, pursuant to Articles 10, 11 and 13
and their schemes for independent third party
verification of their major hazard controls
pursuant to Article 15, and Annex II part 5.

as mentioned in the OP. Further, Art. 18(3)
requires
operators
to
‘describe
their
organisational arrangements for the control of
hazards’, Despite that this obligation covers
Art. 10 (MHR) – including the consequences if
the identified major hazards to the environment
(Annex II, nr. 4) – this does not fulfil the
specific requirements on ‘periodical reporting’
in relation the effects of the activities ‘on the
environment in the light of the nature, scope,
duration and technical methods employed in the
activities and of the characteristics of the area’.

Art. 10 - Major Hazard Report for an production
installation
1. The Major Hazard Report for a production
installation shall contain the details specified in
Annex II, parts 2 and 5.
ANNEX II- Requirements on documents related to
consenting procedure
2. Information to be submitted in a major hazard
report for operation of a production installation
Major Hazard Report for a production installation
pursuant to Article 10 shall contain at least
following information:
(4) demonstration that all the major hazards have
been identified, their likelihood and consequences
assessed, and that their control measures are
suitable so as to reduce risks of a major hazard
event to persons and the environment to an
acceptable extent;
(13) a description of the aspects of the
environment likely to be significantly affected, an
assessment
of
the
identified
potential
environmental effects, in particular releases of
pollutants to the environment, and a description

Under Art.11 of the MSFD, MSs are to
establish
and
implement
coordinated
monitoring programmes for the ongoing
assessment of the environmental status of their
marine waters. Monitoring programmes shall
be compatible within marine regions or
subregions and shall build upon, and be
compatible with, relevant provisions for
assessment and monitoring laid down by
Community legislation, including the habitats
and Birds Directives, or under international
agreements.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
(however the operator is obliged to records
during mining activities).
The Regulation does not strictly refer to
‘monitoring’ by operators, other than in relation
to their prevention policy. A monitoring regime
requiring periodical reporting covering the
environmental effects listed in the OP should be
established.
Complementarities can be sought with the
reporting requirements established in the Major
Hazard Report. The setting up of a monitoring
system could build upon the Annex II
requirement (information to be submitted in a
major hazard report for operation of a
production installation). The MHR for a (non)
production installation shall at least contain ‘a
description of the aspects of the environment
likely to be significantly affected, an assessment
of the identified potential environmental effects,
in particular releases of pollutants to the
environment, and a description of the technical
and non-technical measures envisaged to
prevent, reduce or offset them, including
monitoring’25.

Synergies could be explored with the
forthcoming revision of the UNEP/MAP
MEDPOL monitoring framework.

25

Proposal for a Regulation of the European Parliament and of the Council on safety of offshore oil and gas prospection, exploration and production activities, Brussels, 2.10.2011, COM(2011) 688
final, Annex II, nr. 2 (13) and 3(14).
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Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

The Offshore Protocol imposes upon Member
States’ Competent Authorities an obligation to
monitor the installations and the impacts of
their activities on the environment. Even
though a similar provision has not been
identified in the draft Regulation it is worth
noting that the Marine Strategy Framework
Directive obliges Member States to implement
monitoring programmes to assess the
environmental status of their marine waters on
the basis of the indicative lists of elements
contained in Annex III and which include
physical damage caused by selective extraction
(e.g., exploration and exploitation of living and

See above. In addition, under the Regulation
MSs are required to inspect installations and
provide reports to the Commission and other
MSs.

of the technical and non-technical measures
envisaged to prevent, reduce or offset them,
including monitoring.
Annex II includes a similar requirement is made
for non-production installations (nr. 3, sub14).


Directive 2008/56/EC

Art. 11- Monitoring programmes
1. On the basis of the initial assessment made
pursuant to Article 8(1), Member States shall
establish and implement coordinated monitoring
programmes for the ongoing assessment of the
environmental status of their marine waters on
the basis of the indicative lists of elements set out
in Annex III and the list set out in Annex V, and
by reference to the environmental targets
established pursuant to Article 10. Monitoring
programmes shall be compatible within marine
regions or sub-regions and shall build upon, and
be compatible with, relevant provisions for
assessment and monitoring laid down by
Community legislation, including the Habitats
and Birds Directives, or under international
agreements.
2. The competent authority shall establish,
where appropriate, a national monitoring
system in order to be in a position to monitor
regularly the installations and the impact of
the activities on the environment, so as to
ensure that the conditions attached to the
grant of the authorization are being fulfilled.
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Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

non-living resource son seabed and subsoil) and
the contamination by hazardous substances
(i.e., introduction of non-synthetic substances
and compounds such as hydrocarbons, resulting
from pollution by ships and oil, gas and mineral
exploration and exploitation etc). Therefore, it
could be argued that the information obtained
in the course of the implementation of these
monitoring
programmes
could
provide
Competent Authorities with the information
referred to under Article 19(2) of the Offshore
Protocol, and reciprocally.
Article 20
Removal of Installations
1. The operator shall be required by the
competent authority to remove any
installation which is abandoned or disused, in
order to ensure safety of navigation, taking
into account the guidelines and standards
adopted by the competent international
organization. Such removal shall also have
due regard to other legitimate uses of the sea,
in particular fishing, the protection of the
marine environment and the rights and duties
of other Contracting Parties. Prior to such
removal, the operator under its responsibility
shall take all necessary measures to prevent
spillage or leakage from the site of the
activities.

Forthcoming EU Regulation
 Annex II, Nr. 6
(Information to be provided in respect of a major
change to an installation, including removal of a
fixed installation.)
Where major changes are to be made on the
installation, the information provided to
competent authority pursuant to Articles 10 and
11 shall contain at least following information:
1. the name and address of the operator of the
installation;
2. a summary of any worker involvement in the
preparation of the revised Major Hazards Report;
3. in the case of a major modification, sufficient
details to fully update the earlier Major Hazard
Report and associated internal emergency plan
for the installation and to demonstrate major
hazard risks are reduced to an acceptable extent;
4. in the case of taking a fixed production
installation out of use:
(a) means of isolating all hazardous substances
and in the case of wells connected to the
installation, the permanent sealing of the wells
from the installation and the environment;

The EU draft Regulation requires, amongst
others, in case of removal of a fixed installation
to ‘fully update the earlier Major Hazard
Report’ and associated internal emergency
plan’ and to ‘demonstrate that major hazard
risks are reduced to an acceptable extent’. The
MHR considers both ‘risks of a major hazard
event to persons and the environment’ (Annex
II, nr 2, sub 4); this is however not as specific
as the terminology used on the Offshore
Protocol, requiring to have due regard to ‘the
other legitimate uses of the sea, in particular
fishing, the protection of the marine
environment and the rights and duties of other
Contracting Parties’. The prevention of leakage
is covered by the duties arising from the MHR.
Installations fall under the definition of ‘waste’
(Art. 3 of the Waste Framework Directive),
however no clear rules are specified for such
installations.

The actual removal of installations is required in
CY, EL, ES, FR and IT. No specific
requirements were identified in Malta. In
Croatia, rehabilitation of the area is required
after cessation of activities. No information was
available for Slovenia.
The OP is more specific and far-reaching than
the draft Regulation in that it requires removal
of any disused installation while the Regulation
talks of removal of a fixed installation.
Technically, ‘installations’ are covered by the
waste-definition (Art. 3 WFD). However to
meet the OP, the EU MED states may have to
put in place rules more detailed rules for
removal of abandoned/disused installations and
outline the role which the competent authority
will play. Again how the operator will do this
could be outlined in the MHR and or
construction operating permits.
As underlined by Prof. Raftopoulos, ‘the
removal of installations requires a more
integrated management: the plans for removal of
installations should be developed in consultation
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Forthcoming EU Regulation
Requirement and other EU requirements
(b) a description of major hazard risks associated
with the dismantlement of the installation, the
total exposed population, and the risk control
measures;
(c) emergency response arrangements to secure
safe evacuation and recovery of personnel and to
prevent a major accident to the environment.
EU Acquis:
 Directive 2008/98/EC
Art. 3(1): ‘Waste’ means any substance or object
which the holder discards or intends or is required
to discard.

2. The competent authority shall require the
operator to remove abandoned or disused
pipelines in accordance with paragraph 1 of
this Article or to clean them inside and
26

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
with the competent authorities and stakeholders
(e.g. local communities, fishing groups and
other interested parties) and post removal
environmental monitoring should be part of the
removal process as an important aspect for
assessing the recovery of the production site’26.
Further, the two instruments provide options for
the establishment of a complementarity
approach. In short, the Offshore Protocol
includes in the minimum of requirements for
(renewal of) authorisation of the project to be
submitted by the operator to the competent
authorities ‘the plans for the removal of
installations as specified in Article 20’ (Article
5(1)(g)). On the other hand, the EU draft
Regulation deals with the dismantling of
installations as a distinct major issue of
amending the MHR. It refers to dismantling of
both
production
and
non-production
installations and in Annex II(6) specifies the
information to be provided. A synthesis of the
two aspects can be beneficial: while the
inclusion of the plans for removal if installations
in the requirements for authorisation is
important, it should be supplemented by
information usefully provided in the EU draft
Regulation. This would effectively clarify the
duty and responsibility of the operator prior to
such a removal to ‘take all necessary measures
to prevent spillage or linkage from the site of
the activities’ as is generally provided in Article
20(1) of the Offshore Protocol.
No such specific requirement has been
identified in the proposed EU Regulation.
See above.

Raftopoulos, E., (2010) Sustainable Governance of Offshore Oil and Gas Development in the Mediterranean: Revitalizing the Dormant Mediterranean Offshore Protocol, in: Mepielan Bulletin.
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abandon them or to clean them inside and
bury them so that they neither cause
pollution, endanger navigation, hinder
fishing, threaten the marine environment, nor
interfere with other legitimate uses of the sea
or with the rights and duties of other
Contracting Parties. The competent authority
shall ensure that appropriate publicity is given
to the depth, position and dimensions of any
buried pipeline and that such information is
indicated on charts and notified to the
Organization
and
other
competent
international organizations and the Parties.
3. The provisions of this Article apply also to
installations disused or abandoned by any
operator whose authorization may have been
withdrawn or suspended in compliance with
Article 7.
4. The competent authority may indicate
eventual modifications to be made to the level
of activities and to the measures for the
protection of the marine environment which
had initially been provided for.

5. The competent authority may regulate the
cession or transfer of authorized activities to
other persons.
6. Where the operator fails to comply with the
provisions of this Article, the competent

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

No such specific requirement has been
identified in the proposed EU Regulation.
See above.
EU Acquis:


Directive 94/22/EC

Art. 6(2). Member States may, to the extent
justified by national security, public safety, public
health, security of transport, protection of the
environment, protection of biological resources
and of national treasures possessing artistic,
historic or archaeological value, safety of
installations
and
of
workers,
planned
management of hydrocarbon resources (for
example the rate at which hydrocarbons are
depleted or the optimization of their recovery) or
the need to secure tax revenues, impose
conditions and requirements on the exercise of
the activities set out in Article 2 (1).

Article 6 of Directive 94/22/EC is a general
provision that regulates the conditions and
requirements concerning the exercise of
offshore activities and could be applied to
situations of removal.

No additional measures foreseen.

No such requirement has been identified in the
proposed EU Regulation.
No such requirement has been identified in the
proposed EU Regulation.
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authority shall undertake, at the operator's
expense, such action or actions as may be
necessary to remedy the operator's failure to
act.
Article 21
Specially Protected Areas
For the protection of the areas defined in the
Protocol concerning Mediterranean Specially
Protected Areas and any other area
established by a Party and in furtherance of
the goals stated therein, the Parties shall take
special measures in conformity with
international law, either individually or
through multilateral or bilateral cooperation,
to prevent, abate, combat and control
pollution arising from activities in these
areas.

Forthcoming EU Regulation
Requirement and other EU requirements

EU Acquis
 Recital 21 to Directive 2008/56/EC
It is crucial for the achievement of the objectives
of this Directive to ensure the integration of
conservation objectives, management measures
and monitoring and assessment activities set up
for spatial protection measures such as special
areas of conservation, special protection areas or
marine protected areas.
Art. 13(4) Programmes of measures established
pursuant to this Article shall include spatial
protection measures, contributing to coherent and
representative networks of marine protected
areas, adequately covering the diversity of the
constituent ecosystems, such as special areas of
conservation pursuant to the Habitats Directive,
special protection areas pursuant to the Birds
Directive, and marine protected areas as agreed
by the Community or Member States concerned
in the framework of international or regional
agreements to which they are parties.

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Parties to the Offshore Protocol are required to
take measures in conformity with international
law to prevent pollution in protected areas.

The Offshore Protocol refers to the Protocol
concerning Mediterranean Specially Protected
Areas to the Barcelona Convention, which was
signed by the EU (Council Decision
84/132/EEC of 1 March 1984).

The establishment of and prevention against
environmental pollution in protected areas is
foreseen by the Bird and Habitats Directive and
the MFSD.
The requirement ‘to prevent’ pollution will
moreover be covered by the EIA Directive,
which applies ‘to the assessment of the
environmental effects of those public and
private projects which are likely to have
significant effects on the environment’. See
discussion on the EIA Directive under Art.
4(2)).
The Environmental Liability Directive applies
to ‘damage to protected species and natural
habitats’, which is defined as ‘the species
mentioned in Article 4(2) of Directive
79/409/EEC or listed in Annex I thereto or
listed in Annexes II and IV to Directive
92/43/EEC’.

The overall obligations are covered by the Birds
and Habitats Directive and the MSFD, however
some specific requirements might need to be
taken into consideration.
According to Art. 4 of this Protocol, parties
need to establish ‘common guidelines and, if
needed standards or criteria dealing in particular
with:(a) the selection of protected areas; (b) the
establishment of protected areas; (c) the
management of protected areas; (d) the
notification of information on protected areas’.
Article 8(2) requires that the Organization
(UNEP) shall ‘be notified’ of the establishment
of the Protected Areas.
According to Article 12, the Parties aim to set
up a ‘co-operation programme to co-ordinate the
establishment, planning, management and
conservation of protected areas, with a view to
creating a network of protected areas in the
Mediterranean region’.
Further, the parties have obligations to report to
the Organization (monitoring, reporting) as well
as attend meetings (Art. 14 and 17 respectively).
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In addition to the measures referred to in the
Protocol concerning Mediterranean Specially
Protected Areas for the granting of
authorization, such measures may include,
inter alia:
(a) Special restrictions or conditions when
granting authorizations for such areas:
(i) The preparation and evaluation of
environmental impact assessments;
(ii) The elaboration of special provisions in
such areas concerning monitoring, removal of
installations and prohibition of any discharge.
(b) Intensified exchange of information
among operators, the competent authorities,
Parties and the Organization regarding
matters which may affect such areas.

Forthcoming EU Regulation
Requirement and other EU requirements

Forthcoming EU Regulation
 Art. 18 - Major accident prevention by
operators
1. Operators shall prepare a document setting out
their major accident prevention policy, and
ensure that it is implemented throughout the
organisation of their offshore operations,
including by setting up appropriate monitoring
arrangements to assure effectiveness of the
policy.
 Annex II, nr. 2, sub 13.
Major Hazard Report for a production installation
pursuant to Article 10 shall contain at least
following information:
(13) a description of the aspects of the
environment likely to be significantly affected, an
assessment
of
the
identified
potential
environmental effects, in particular releases of
pollutants to the environment, and a description
of the technical and non-technical measures
envisaged to prevent, reduce or offset them,
including monitoring.

Synergies and differences between EU
Regulation and Offshore Protocol

On the basis of Art. 6(2) Directive 94/22/EC,
specific conditions (restrictions) can be
established for offshore activities.
In addition, these activities are partly by the
EIA Directive, which applies ‘to the assessment
of the environmental effects of those public and
private projects which are likely to have
significant effects on the environment’. See
discussion of the EIA Directive under Art. 4(2).

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
Overall, no specific provisions on protected
areas in relation to offshore activities have been
identified in the EU MED countries. In Spain,
damages to protected areas are regulated in the
criminal Code. In Italy, it is explicitly regulated
that no offshore activities are allowed in
protected areas (exception of pre-existing
installations).
In Croatia, the EIA study
includes special provisions on protected areas.
No information was available for Slovenia.
No additional measures are required as the
measures provided by the Offshore are optional
(may include).
In the majority of the EU MED countries, an
environmental impact assessment is required for
exploration and exploitation activities (see Art.
5(1)(a)).

Operators are required to share information
(Art. 22), which at minimum includes the
information listed in Annex VI. This covers
information on (a) information relating to
unintended release of hydrocarbons or other
hazardous substances, whether or not ignited;
and (j) a major accident to the environment.
Member States may add authorization
requirements (similar to the requirements listed
in the Offshore Protocol). See the synergies
discussed under authorization (Art. 5 and 6).

Annex II includes a similar requirement is made
for non-production installations (nr. 3, sub14).
 Art 22 - Sharing of information
1. Operators and competent authorities shall
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

share, as a minimum, the information
described in Annex VI.
 Art 27 - Cooperation between Member States
1. The competent authorities shall regularly
exchange knowledge, information and experience
between themselves and shall engage in
consultations on the application of relevant
national and Union legal framework with the
industry, other stakeholders and the Commission.
EU Acquis:
 Directive 94/22/EC
Art. 6(2). Member States may, to the extent
justified by national security [...] protection of the
environment, protection of biological resources
[...] impose conditions and requirements on the
exercise of the activities set out in Article 2 (1)
 Directive 2011/92EC
Art.1. This Directive shall apply to the
assessment of the environmental effects of those
public and private projects which are likely to
have significant effects on the environment.
SECTION V – COOPERATION

Article 22
Studies and Research Programmes
In conformity with Article 11 of the
Convention,27 the Parties shall, where
appropriate, cooperate in promoting studies
and undertaking programmes of scientific and
technological research for the purpose of
developing new methods of:

27

As a general comment, it is noted that the
obligations on cooperation are to a large extent
covered by EU.

Forthcoming EU Regulation
 Art. 27 – Cooperation between Member States
1. The competent authorities shall regularly
exchange knowledge, information and experience
between themselves and shall engage in
consultations on the application of relevant

The focus of the scientific cooperation between
the Parties to the Offshore Protocol is on
minimising the risk of pollution and to prevent,
abate, combat and control pollution,
specifically in emergencies.
The

proposed

EU

Regulation

foresees

Although synergies exist on the topics of the
cooperation, the Offshore Protocol is more
specific in requiring this taking place through
‘studies and research programmes’.
It is not clear how this information would be
exchanged. However, given their existing roles

Article 11 of the (amended) Barcelona Convention regulates ‘scientific and technological co-operation’.
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

(a) Carrying out activities in a way that
minimizes the risk of pollution;

national and Union legal framework with the
industry, other stakeholders and the Commission.
2. Information exchanged pursuant to paragraph 1
shall concern, in particular, the functioning of the
measures for risk assessment, accident
prevention,
compliance
verification
and
emergency response related to offshore oil and
gas operations within the Union, as well as
beyond its borders where appropriate.

cooperation between Member States (Art. 27),
which focuses on information exchange
regarding ‘knowledge, information and
experience between themselves and shall
engage in consultations on the application of
relevant national and Union legal framework
with the industry, other stakeholders and the
Commission’.

(b) Preventing, abating, combating and
controlling pollution, especially in cases of
emergency.

 ANNEX III - Provisions by competent authority
for regulation of major hazards operations
2. Member States should make the necessary
provisions to bring the above arrangements into
effect, including: (e) to undertake or instigate
research pursuant to the competent authority's
functions under this regulation;

Annex III(2)(e) provides that Member States
should undertake or instigate research, however
there is no reference to the possibility of
cooperation between Member States.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
in this area in the Mediterranean, the most
efficient way of co-operating might be through
the EMSA and/or UNEP MAP/REMPEC.
However there is some information which is not
necessarily available to either organisation (such
as inspection reports etc.). In this context, if
these organisations are to properly assess risks
and better react to emergencies, the EU MED
states would need to regularly provide them
with relevant and consistent information.

EU Acquis:

Directive 2004/35/EC
Art 15 - cooperation between Member States
1. Where environmental damage affects or is
likely to affect several Member States, those
Member States shall cooperate, including through
the appropriate exchange of information, with a
view to ensuring that preventive action and,
where necessary, remedial action is taken in
respect of any such environmental damage.
Article 23
International Rules, Standards and
Recommended Practices and Procedures
1. The Parties shall cooperate, either directly
or through the Organization or other
competent international organizations, in
order to:
(a) Establish appropriate scientific criteria for
the formulation and elaboration of
international
rules,
standards
and
recommended practices and procedures for
achieving the aims of this Protocol;

Forthcoming EU Regulation


Art 28: Coordinated approach towards the
safety in adjacent regions and international
activities
Art 28(3): The Commission shall promote high
safety standards for offshore oil and gas
operations at international level at appropriate
global and regional fora, including those related

Both the proposed EU Regulation and the
Offshore Protocol introduce an obligation (of
the Commission and the Parties respectively) to
work towards the adoption of safety standards
for offshore oil and gas operations at the
regional level.

Although both legal documents require adhering
to international rules and standards, the
Offshore Protocol is more specific in its
requirement to the Parties to establish, in
coordination, scientific criteria and adopt
guidelines.
These provisions require that MSs/parties
cooperate and promote certain criteria,
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(b)
Formulate
and
elaborate
such
international
rules,
standards
and
recommended practices and procedures;
(c) Formulate and adopt guidelines in
accordance with international practices and
procedures to ensure observance of the
provisions of Annex VI.
2. The Parties shall, as soon as possible,
endeavour to harmonize their laws and
regulations with the international rules,
standards and recommended practices and
procedures referred to in paragraph 1 of this
Article.
3. The Parties shall endeavour, as far as
possible, to exchange information relevant to
their domestic policies, laws and regulations
and the harmonization referred to in
paragraph 2 of this Article.

Article 24
Scientific and Technical Assistance to
Developing Countries
1. The Parties shall, directly or with the
assistance of competent regional or other
international organizations, cooperate with a
view to formulating and, as far as possible,
implementing programmes of assistance to
developing countries, particularly in the fields
of science, law, education and technology, in
order to prevent, abate, combat and control
pollution due to activities in the Protocol
Area.

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

to Arctic waters.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
standards, guidelines etc. While this implies that
EU MED states should actively be involved
(and resource this involvement) in international
activities, there is no obligation per se for MSs
to agree to such initiatives.

Even though a similar requirement is not found
in the proposed EU Regulation this is due to the
nature of the legal instrument which de facto
harmonises (at a minimum level) the national
laws of EU Member States.

No additional measures foreseen.

The Offshore Protocol contains an aspiration
that Contracting Parties exchange information
on their domestic policies concerning the safety
of offshore oil and gas exploration activities.
The proposed EU Regulation does not contain a
similar provision, however as such information
exchange forms an inherent part of the EU
nature within which Member States regularly
exchange
information concerning their
domestic laws, regulations and policies.

No additional measures foreseen.

No such requirement has been identified in the
proposed EU Regulation.

Possible follow-up measures could be
established through EuropeAid programming (to
coordinate assistance).
For example, the various external instruments
currently in place (e.g. the EUROMED
partnership) provides funding for improving
prevention preparedness and response to
pollution in non-EU Mediterranean states. In
addition the draft EMSA Regulations permits
the agency to actively be involved in such
efforts. In this context, No additional measures
are foreseen.
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2. Technical assistance shall include, in
particular, the training of scientific, legal and
technical personnel, as well as the acquisition,
utilization and production by those countries
of appropriate equipment on advantageous
terms to be agreed upon among the Parties
concerned.
Article 25
Mutual Information
The Parties shall inform one another directly
or through the Organization of measures
taken, of results achieved and, if the case
arises, of difficulties encountered in the
application of this Protocol. Procedures for
the collection and submission of such
information shall be determined at the
meetings of the Parties.

Forthcoming EU Regulation
Requirement and other EU requirements

Forthcoming EU Regulation
 Art 27 - Cooperation between Member States
1. The competent authorities shall regularly
exchange knowledge, information and experience
between themselves and shall engage in
consultations on the application of relevant
national and Union legal framework with the
industry, other stakeholders and the Commission.
2. Information exchanged pursuant to paragraph 1
shall concern, in particular, the functioning of the
measures for risk assessment, accident
prevention,
compliance
verification
and
emergency response related to offshore oil and
gas operations within the Union, as well as
beyond its borders where appropriate.
3. Clear priorities and procedures should be
established for the preparation and updating of
guidance documents in order to identify and
facilitate the implementation of the best practices
in areas pursuant to paragraph 2.
4. A Member State may seek the opinion of other
Member States participating in the exchange of
information pursuant to paragraph 1 regarding
any decision of another Member State that has
potential negative cross border impact.

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
Same as above

Both the Offshore Protocol and the proposed
EU Regulation introduce requirements of
cooperation and exchange of information
between their Members.

Although the obligation of mutual obligation
exists in the Protocol, the EU Mediterranean
countries will need to extend this obligation to
results achieved and difficulties encountered in
applying the Protocol.

Further, Member States are under the obligation
to exchange information with the Commission
regarding information on the assessment of the
effects of certain public and private projects on
the
environment
(Art.
12,
Directive
2011/92/EU) and any waste prevention
programmes (Art. 29, Waste framework
Directive), which might provide relevant
information for reporting.

Much of this information could be included in
an annual report which can include
implementation of both the Regulation and the
OP at the same time. (MSs will be already
required to report annually to the Commission
on implementation of the Regulation).


Art 22 - Sharing of information
1. Operators and competent authorities shall
share, as a minimum, the information described
in Annex VI.
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Both the Offshore Protocol and the proposed
EU Regulation refer to transboundary pollution.
However, even though the Offshore Protocol
states that parties must ensure that activities
within their jurisdiction do not have
transboundary effects, the proposed EU
Regulation provides that if such transboundary
effects are foreseeable, Member States have to
notify the Commission and the potentially
affected country.

This provision reflects international law (see
amongst others Principle 2 of the 1992 Rio
Declaration on the Environment and
development) and does need explicit regulation.

3. Member States shall keep updated records of
emergency response resources available in their
jurisdiction by both public and private entities.
Those records shall be made available to other
Member States or potentially affected third
countries and to the Commission.
Article 26
Transboundary Pollution
1. Each Party shall take all measures
necessary to ensure that activities under its
jurisdiction are so conducted as not to cause
pollution beyond the limits of its jurisdiction.

Forthcoming EU Regulation


Art 32 - Transboundary emergency
preparedness and response
1. Where transboundary effects of offshore oil
and gas accidents are foreseeable, Member States
shall make information available to the
Commission and potentially affected Member
States or third countries on a reciprocity basis and
take identified risks into account when preparing
the external emergency plan. The Member States
in question shall coordinate their emergency
plans to facilitate joint response to an accident.
2. Member States shall coordinate measures
related to areas beyond the boundaries of the
Union in order to prevent potential negative
affects of offshore oil and gas operations.
3. Member States shall regularly test their
preparedness to respond effectively to accidents
in cooperation with potentially affected Member
States, relevant EU Agencies or third countries.
The Commission may contribute to exercises
focused on the test of cross-border and Union
emergency mechanisms.
EU Acquis


Directive 2004/35/EC

Recital 28 to Directive 2004/35/EC (ELD)
stipulates that ‘Where environmental damage
affects or is likely to affect several Member
States, those Member States should cooperate
with a view to ensuring proper and effective
preventive or remedial action in respect of any
environmental damage. Member States may
seek to recover the costs for preventive or
remedial actions’.
Moreover, the EU is a party to the Espoo
Convention, which establishes obligations for
its parties to assess the environmental impact of
certain activities in an early planning stage as
well as requires states to notify and consult
each other on projects that are under
consideration and are likely to have a
significant adverse affect on the environment.

Art 15 - Cooperation between Member States
1. Where environmental damage affects or is
likely to affect several Member States, those
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2. A Party within whose jurisdiction activities
are being envisaged or carried out shall take
into account any adverse environmental
effects, without discrimination as to whether
such effects are likely to occur within the
limits of its jurisdiction or beyond such limits.

Forthcoming EU Regulation
Requirement and other EU requirements
Member States shall cooperate, including through
the appropriate exchange of information, with a
view to ensuring that preventive action and,
where necessary, remedial action is taken in
respect of any such environmental damage.

Directive 2011/92/EU

Synergies and differences between EU
Regulation and Offshore Protocol

See discussion on EIA above (Art. 4)

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

See discussion on EIAs above.

Art. 7(1). Where a Member State is aware that a
project is likely to have significant effects on the
environment in another Member State or where a
Member State likely to be significantly affected
so requests, the Member State in whose territory
the project is intended to be carried out shall send
to the affected Member State as soon as possible
and no later than when informing its own public,
inter alia:
(a) a description of the project, together with any
available
information
on
its
possible
transboundary impact;
(b) information on the nature of the decision
which may be taken.
The Member State in whose territory the project
is intended to be carried out shall give the other
Member State a reasonable time in which to
indicate whether it wishes to participate in the
environmental
decision-making
procedures
referred to in Article 2(2), and may include the
information referred to in paragraph 2 of this
Article.
(2). If a Member State which receives
information pursuant to paragraph 1 indicates that
it intends to participate in the environmental
decision-making procedures referred to in Article
2(2), the Member State in whose territory the
project is intended to be carried out shall, if it has
not already done so, send to the affected Member
State the information required to be given
pursuant to Article 6(2) and made available
pursuant to points (a) and (b) of Article 6(3).
(3). The Member States concerned, each insofar
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3. If a Party becomes aware of cases in which
the marine environment is in imminent
danger of being damaged, or has been
damaged, by pollution, it shall immediately
notify other Parties which in its opinion are
likely to be affected by such damage, as well
as the Regional Marine Pollution Emergency
Response Centre for the Mediterranean Sea
(REMPEC), and provide them with timely
information that would enable them, where
necessary, to take appropriate measures.
REMPEC shall distribute the information

Forthcoming EU Regulation
Requirement and other EU requirements
as it is concerned, shall also:
(a) arrange for the information referred to in
paragraphs 1 and 2 to be made available, within a
reasonable time, to the authorities referred to in
Article 6(1) and the public concerned in the
territory of the Member State likely to be
significantly affected; and
(b) ensure that the authorities referred to in
Article 6(1) and the public concerned are given
an opportunity, before development consent for
the project is granted, to forward their opinion
within a reasonable time on the information
supplied to the competent authority in the
Member State in whose territory the project is
intended to be carried out.
(4). The Member States concerned shall enter into
consultations regarding, inter alia, the potential
transboundary effects of the project and the
measures envisaged to reduce or eliminate such
effects and shall agree on a reasonable timeframe for the duration of the consultation period.
(5). The detailed arrangements for implementing
this Article may be determined by the Member
States concerned and shall be such as to enable
the public concerned in the territory of the
affected Member State to participate effectively
in the environmental decision-making procedures
referred to in Article 2(2) for the project.
Forthcoming EU Regulation
Art. 31- Emergency response
In the event of a major accident overwhelming
the national response capacities, an affected
Member State may request additional assistance
from Member States and the European Maritime
Safety Agency through the EU Civil Protection
Mechanism established by the Council Decision
2007/779/EC.
Art. 32 - Transboundary emergency preparedness

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Both the Offshore Protocol and the proposed
EU Regulation impose an obligation on their
parties to notify other affected parties in the
event of an accident or threat of an accident.
Synergies could also be found in cooperation
between EMSA and REMPEC in this regard.

The obligation to exchange information
regarding danger or damage by pollution is part
of both legal documents.
Essentially, when informing the European
Commission and affected Member States, the
source Member State should also inform
REMPEC. One issue which may need to be
resolved is the understanding of terms such as
‘major accident’, ‘imminent danger’, ‘event’
etc. In other words it is not clear what incidents
should be reported and which should not.

86

Offshore Protocol
requirement
immediately to all relevant Parties.

Forthcoming EU Regulation
Requirement and other EU requirements
and response
Art. 32(4): In the event of a major accident, or of
an imminent threat thereof, which causes or is
capable of causing transboundary effects, the
Member State under whose jurisdiction the
emergency has occurred shall, without delay,
notify the Commission and those Member States
which may be affected by the emergency.

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
Therefore, it would be useful to reach a
common understanding within the framework of
the Barcelona Convention taking into account
the approach followed at EU level and aligning
the interpretation of these key terms at both
levels.

It is noted that guidance can be sought from the
EU Acquis


Espoo Convention and the Kiev Protocol that
are applicable.

Council Decision 2007/779/EC

Art 6 – Response
1. In the event of a major emergency within the
Community, or of an imminent threat thereof,
which causes or is capable of causing
transboundary effects, the Member State in which
the emergency has occurred shall, without delay,
notify the Commission and those Member States
which may be affected by the emergency.
The first subparagraph shall not apply where the
obligation of notification has already been
addressed under relevant legislation of the
European Community or the European Atomic
Energy Community or existing international
agreements.


Directive 2004/35/EC

Art 15 - Cooperation between Member States
1. Where environmental damage affects or is
likely to affect several Member States, those
Member States shall cooperate, including through
the appropriate exchange of information, with a
view to ensuring that preventive action and,
where necessary, remedial action is taken in
respect of any such environmental damage.
2. Where environmental damage has occurred,
the Member State in whose territory the damage
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

originates shall provide sufficient information to
the potentially affected Member States.
4. The Parties shall endeavour, in accordance
with their legal systems and, where
appropriate, on the basis of an agreement, to
grant equal access to and treatment in
administrative proceedings to persons in other
States who may be affected by pollution or
other adverse effects resulting from proposed
or existing operations.
5. Where pollution originates in the territory
of a State which is not a Contracting Party to
this Protocol, any Contracting Party affected
shall endeavour to cooperate with the said
State so as to make possible the application of
the Protocol.

Article 27
Liability and compensation
1. The Parties undertake to cooperate as soon
as possible in formulating and adopting
appropriate rules and procedures for the
determination of liability and compensation
for damage resulting from the activities dealt
with in this Protocol, in conformity with
Article 12 of the Convention.28

No such requirement has been identified in the
proposed EU Regulation.

Both legal documents endeavour to cooperate
with third states on the merits of their legal
documents.
In this context, the forthcoming EU Regulation
stipulates that ‘Licensees, operators and major
contractors based in the Union shall endeavour
to conduct their offshore oil and gas operations
when outside the Union in accordance with the
principles set out in this Regulation’ (Art.
18(6).

Forthcoming EU Regulation
1. The licensee is liable for the prevention and
remediation of environmental damage, pursuant
to Directive 2004/35/EC, caused by offshore oil
and gas activities carried out by the licensee or
any entity participating in the offshore oil and gas
operations on the basis of a contract with the
licensee.
The consenting procedure for
operations pursuant to this Regulation shall not
prejudice the liability of the licensee.

Whereas the Offshore Protocol requires parties
to ‘cooperate in formulating and adopting’ a
regime on rules and procedures for liability and
compensation, the Draft Regulation builds upon
the existing liability scheme under Directive
2004/35/EC.
Directive 2004/35/EC aims at establishing a
‘common framework for the prevention and
remedying of environmental damage at a
reasonable cost to society’.29 Regarding

The EU Mediterranean Member States will need
‘to endeavour to cooperate’ in the sphere of the
Protocol in case of pollution originating from
non-Contracting Parties.
However as they already do this bilaterally or as
part of the EU, no additional measures are
foreseen.

In Cyprus (which ratified the Protocol) offshore
activities are not mentioned in legislation on
environmental liability; liability applies in cases
of damage and immediate threat. Operators are
required to remediate environmental damage. In
Croatia, Greece, Malta and Spain, operators are
liable for environmental damage (strict and
fault-based) and are required remediate
environmental damage. In Italy, the competent
authority conducts financial and technical
checks to ensure ability to pay compensation31.

28

Article 12 of the (amended) Barcelona Convention regulates ‘Liability and compensation’.
Recital 3 to Directive 2004/35/EC.
31
It is noted that ‘payment of compensation for environmental damage’ is expressly prohibited under the ELD. The ELD aims at natural restoration of damage (primary, complementary and
compensatory remediation).
29
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Forthcoming EU Regulation
Requirement and other EU requirements

EU Acquis
Under Directive 2004/35/EC, ‘environmental
damage’ is defined by reference to damage to
protected species and natural habitats, water
damage and land damage. It is proposed to
amend this definition in Article 37 of the
forthcoming EU Regulation. The scope of the
Directive and any exemptions will be analysed
against the scope and requirements of the
Offshore Protocol which refers only to damage,
in order to determine where these requirements
are already covered by existing EU legislation.
According to Art. 37 of the EU draft Regulation,
the Environmental Liability Directive shall be
amended to cover all marine waters under the
jurisdiction of the Member States.

Synergies and differences between EU
Regulation and Offshore Protocol
environmental liability, Directive 2004/35/EC
addresses pure ecological damage in terms of
‘protected species and natural habitats’
(biodiversity damage), ‘water damage’ and
‘land damage’. The EU draft Regulation
extends the existing EU environmental liability
legislation to cover offshore environmental
damage. The draft Regulation amends the
Environmental
Liability
Directive
(2004/35/EC) (ELD) to cover environmental
damage to all EU marine waters stating that
Article 2(1)(b) of that Directive shall be
replaced by the following: '(b) water damage,
which is any damage that significantly
adversely affects (i) the ecological, chemical
and/or quantitative status and/or ecological
potential, as defined in Directive 2000/60/EC,
of the waters concerned, with the exception of
adverse effects where Article 4(7) of that
Directive applies, or (ii) the environmental
status of the marine waters concerned, as
defined in Directive 2008/56/EC, in so far as
particular aspects of the environmental status
of the marine environment are not already
addressed through Directive 2000/60/EC’30.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
Operators are required to pay compensation for
environmental damage. In France, the
environmental liability framework applies
(transposition of Directive 2004/35/EC), where
for damage caused to the environment by
certain professional activities listed by the
Decree, strict liability applies according to the
Competent Authorities. In Slovenia, general
provisions for environmental liability under the
Environmental Protection Act apply.
Appropriate rules and procedures for the
determination of liability and compensation for
damage resulting from the activities covered by
the Offshore Protocol are to be adopted. This
requires follow-up activity under the Offshore
Protocol. The obligation to cooperate as
established in Art 27(1) implies ‘a duty to act in
good faith in pursuing a common objective and
in taking into account the positions expressed by
the other interested States’.32
While the exact nature of any additional
requirements can only be determined on the
basis of the follow-up activities, terms such as
‘damage’ and ‘compensation’ may in
themselves introduce wider concepts than under
the forthcoming EU Regulation.
It will be important to ensure that when
appropriate rules and procedures for the
determination of liability and compensation for
damage resulting from the activities covered by
the Offshore Protocol are drafted for adoption,
that these effectively mirror those requirements
adopted at the EU level. Where additional

30

Article 37 of the EU draft Regulation.
Prof. Scovazzi, T., (2012) Maritime Accidents with Particular Emphasis on Liability and Compensation for Damage from the Exploitation of Mineral Resources of the Seabed, in: De Guttry, A.,
Gestri, M., Venturini, G. (eds), International Disaster Response Law, Springer 2012, p. 299.
32
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2. Pending development of such procedures,
each Party:
(a) Shall take all measures necessary to
ensure that liability for damage caused by
activities is imposed on operators, and they
shall be required to pay prompt and adequate
compensation;
b) Shall take all measures necessary to ensure
that operators shall have and maintain
insurance cover or other financial security of
such type and under such terms as the
Contracting Party shall specify in order to
ensure compensation for damages caused by
the activities covered by this Protocol.

Forthcoming EU Regulation
Requirement and other EU requirements

Forthcoming EU Regulation:
Recital 48: As no existing financial security
instruments, including risk pooling arrangements,
can accommodate all possible consequences of
extreme accidents, the Commission should
proceed with further analysis and studies of the
appropriate measures to ensure adequately robust
liability regime for damages related to offshore
oil and gas operations, requirements on financial
capacity including availability of appropriated
financial security instruments or other
arrangements.

EU Acquis:


Directive 2004/35/EC

Art. 8 – Prevention and remediation actions
(1)The operator shall bear the costs for the
preventive and remedial actions taken pursuant to
this Directive.
Art. 14 – Financial security
1. Member States shall take measures to
encourage the development of financial security
instruments and markets by the appropriate
economic and financial operators, including
financial mechanisms in case of insolvency, with
the aim of enabling operators to use financial
guarantees to cover their responsibilities under
this Directive

33

Synergies and differences between EU
Regulation and Offshore Protocol

Prof Scovazzi summarises the second
paragraph of Article 27 as to set forth three
provisional, but substantive, obligations:
‘Waiting for the adoption of appropriate rules
and procedures on liability and compensation,
the parties to the Offshore Prot. are bound to
take measures to ensure that, first, liability is
channeled on the operators, second, they pay
compensation in a prompt and adequate manner
and, third, they have and maintain compulsory
insurance or other financial guarantee’.33
Although the objective of both legal documents
is to put in place mechanism to cover potential
damage, a significant difference is that the
Offshore Protocol mentions mandatory
financial security measures to do so, whereas
the draft Regulation (and EU aqcuis) does not
impose a certain tools or methods to ensure
sufficient financial capacity (which is left to
the Member State). The need to further study
financial security instruments is underlined in
recital 48 of the draft Regulation.
Another difference is that the Environmental
Liability Directive requires remediation of
environmental damage whereas payment of
compensation for environmental damage is
expressly prohibited. The ELD aims at natural
restoration
of
damage
(primary,
complementary and compensatory remediation.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
requirements are introduced at this stage
appropriate coordination should be considered
at the stage of implementation.
Operators are to be held liable for damage and
required to pay prompt and adequate
compensation. This is covered by the
Environmental Liability Directive (which
requires remediation of environmental damage).
Payment of compensation for environmental
damage is expressly prohibited under the ELD,
whereas the ELD aims at natural restoration of
damage
(primary,
complementary
and
compensatory
remediation.
The
legal
instruments however different in their approach
towards the (compulsory) financial security
instruments.
In Cyprus, operators are not required to have
insurance by law; it is however required by the
model exploration and product sharing contact.
In Greece, operators may be required to have
insurance by law; it is moreover required by the
draft model lease agreements. In Croatia, Spain
and Italy, operators are required to establish a
financial guarantee. In France and Malta, no
requirement on insurance/financial security for
operators has been identified. No information is
available for Slovenia.

Further, it is set out in Recital 2 to Directive
2004/35/EC that the ‘prevention and
remedying of environmental damage should be

Ibid.
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

implemented through the furtherance of the
‘polluter pays’ principle, as indicated in the
Treaty and in line with the principle of
sustainable development. The fundamental
principle of this Directive should therefore be
that an operator whose activity has caused the
environmental damage or the imminent threat
of such damage is to be held financially liable,
in order to induce operators to adopt measures
and develop practices to minimise the risks of
environmental damage so that their exposure to
financial liabilities is reduced’.
Operators are to have in place and maintain
insurance cover or other financial security.
Recital 27 to Directive 2004/35/EC stipulates
that ‘Member States should take measures to
encourage the use by operators of any
appropriate insurance or other forms of
financial security and the development of
financial security instruments and markets in
order to provide effective cover for financial
obligations under this Directive’.
SECTION VI - FINAL PROVISIONS
Article 28
Appointment of Competent Authorities
Each Contracting Party shall appoint one or
more competent authorities to:
(a) Grant, renew and register the
authorizations provided for in Section II of
this Protocol;

Forthcoming EU Regulation

Art 8 - National competent authority
1. Member States with offshore oil and gas
activities under their jurisdiction shall appoint a
competent authority responsible for duties laid
down in this Regulation.
EU Acquis:

Art.

Directive 94/22/EC
1(3)

'authorization'

means

any

law,

The requirement to appoint a competent
authority is covered by both legal documents.
However, in addition, to the competent
authority (Art. 8) described in the EU
Regulation, Directive 94/22/EC (license)
requires the establishment of a competent
authority, which is defined as ‘the public
authorities, as defined in Article 1 (1) of
Directive 90/531/EEC, which are responsible
for granting authorization and/or monitoring
use thereof.’

While the CA may be the same under both legal
acts, their responsibilities might be different (as
Article 26 of the Offshore Protocol list tasks that
are not all covered by the EU draft Regulation,
such as issuing and registration of permits in
relation to harmful or noxious substances, or
sewage).In any case, coordination would be
crucial between permitting CA and the ones in
charge of safety. The definition of such
coordination mechanisms can be part of followup activities.
As

the

EU

Regulation

refers

to

‘one’

91

Offshore Protocol
requirement

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

regulation,
administrative
or
contractual
provision or instrument issued thereunder by
which the competent authorities of a Member
State entitle an entity to exercise, on its own
behalf and at its own risk, the exclusive right to
prospect or explore for or produce hydrocarbons
in a geographical area. An authorization may be
granted for each activity separately or for several
activities at a time.
(b) Issue and register the special and general
permits referred to in Article 9 of this
Protocol;

Art. 9 of the Offshore Protocol regulates
harmful or noxious substances which is not
regulated by the EU draft Regulation. These
specific requirements will need to be
implemented by the EU Mediterranean
countries.
Same as above. Annex V to the Offshore
Protocol regulates oil and oily mixtures and
drilling fluids and cuttings.
Same as above. Art. 11 of the Offshore Protocol
regulates sewage.

(c) Issue the permits referred to in Annex V
to this Protocol;
(d) Approve the treatment system and certify
the sewage treatment plant referred to in
Article 11, paragraph 1, of this Protocol;
(e) Give the prior approval for exceptional
discharges referred to in Article 14, paragraph
1 (b), of this Protocol;

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment
responsible competent authority, there appears
to be greater scope for consistency in the
application of the Regulation. The EU MED
states should consider giving responsibility for
the implementation of the OP to the same
competent authority, or least putting in place
streamlined implementation arrangements.

Forthcoming EU Regulation

Art. 31- Emergency response
1. The operator shall immediately notify the
relevant authorities of a major accident or of a
situation with immediate risk of major accident.
Where necessary, relevant authorities shall assist
the operator concerned with a view to preventing
escalation of the risk or accident.
2. In the event of an accident, the relevant
authorities, in cooperation with operators
concerned, shall take all measures necessary to
prevent escalation of the accident and
to mitigate its consequences.

The discharges referred to in Art. 14(1)(b) are
‘being used for the purpose of combating
specific pollution incidents in order to
minimize the damage due to the pollution’.
The Offshore Protocol regulates prior approval
by an established CA. Under the EU draft
Regulation, no similar provision is provided.
According to Art. 31, the Member States are
required to notify immediate risks or accidents
to the competent authority where the authority
assists the operator to prevent escalation. This
might include approval for discharge of certain
substances to avoid further pollution. However
this concerns ‘emergency’ rather than ‘prior’
approval of discharges.

As discussed in relation to Art. 14(1)(b), these
specific conditions are not reflected in the EU
draft Regulation.
The EU MED states, and the EU as a whole,
may need to clarify what measures can be taken
in the event of an emergency (what chemicals
can be used, how does this affect the waste
hierarchy etc?).

Neither is such a provision dealing with prior
approval for discharge of substances containing
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(f) Carry out the duties regarding safety
measures referred to in Article 15, paragraphs
3 and 4, of this Protocol;

Forthcoming EU Regulation
Requirement and other EU requirements

Forthcoming EU Regulation
 Art 8 - National competent authority
The competent authorities appointed pursuant to
paragraph 1 shall be responsible for the following
tasks:
(b)
performing
inspections,
conducting
investigations and taking enforcement action;
 Art 15 – Independent third party verification
1. Operators shall establish a scheme for
independent third party verification and well
examination and shall describe such schemes
within the major accident policy integrated into
the Major Hazards Reports pursuant to Article 18.

Synergies and differences between EU
Regulation and Offshore Protocol
harmful or noxious substances provided by the
Waste Framework Directive.
According to paragraphs 15(3) and (4) of the
Offshore Protocol, the competent authority
requires ‘certificates of safety and fitness’
issues by a recognised body as well as ensure
inspections.
Art. 15 of the EU Regulation, requires an
independent third party verification. This is part
of the major accident prevention plan within the
MHR, however has a similar objective as it
provides that operators must subject their safety
policies to verification by an independent third
party.

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

No additional measures foreseen. It is noted that
reference to third party verification was taken
out the text (early 2012) at which time it was
agreed that second party verification could be
acceptable in cases of large companies with
independent safety verification departments.

Further, the policies and management systems
that are submitted to the Competent Authority
are complementary to the MHR rather than a
component of it and are not subject to
independent verification.

As discussed above, the Offshore Protocol
imposes upon operators an obligation to acquire
a certificate of fitness from a recognised body
(Article 15(3)) - a requirement that cannot be
identified in the EU draft Regulation.
Overall, the provisions regulating the major
accident prevention plan within the MHR serve
the same goal as they provide that operators
must subject their safety policies to verification
by an independent third party. A certificate of
fitness to an installation by a third party
certifier under the Protocol as such can
however not be compared with the acceptance
of a Major Hazard Report by the Competent
Authority as the latter is a statement that there
are no safeguarding objections to the risks and
controls proposed in a document and not an
‘approval’ of the activity. The responsibility
remains with the operator.
It is noted that both legal documents require
inspections - in the case of the EU draft
Regulation this aims to ensure compliance with
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(g) Perform the functions relating to
contingency planning described in Article 16
and Annex VII to this Protocol;

(h) Establish monitoring procedures as
provided in Article 19 of this Protocol;
(i) Supervise the removal operations of the
installations as provided in Article 20 of this
Protocol.

Forthcoming EU Regulation
Requirement and other EU requirements

 Art 12 - Internal emergency response plans
1. Operators shall prepare internal emergency
response plans taking into account the major
accident risk assessments undertaken during
preparation of the most recent major hazard
report. In the case of drilling a well from a mobile
non-production installation, the risk assessment
pursuant to the well notification should be
incorporated into the emergency response plan
for the installation.
2. For production and non-production
installations, the internal emergency response
plan shall be submitted to the competent authority
as part of the Major Hazard Report.
See Article 19
Forthcoming EU Regulation
Art. 8 – National competent authority
The competent authorities appointed pursuant to
paragraph 1 shall be responsible for the following
tasks: (a): assessing and accepting Major Hazard
Reports, assessing design notifications, and
assessing notifications of wells or combined
operations, and other such documents that are
submitted to it;

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

the safety measures and the Major Hazard
Reports (containing the major accident
prevention policy).
Contingency planning (emergency measures)
are required by the EU draft Regulation as part
of the MHR, which is submitted to the
competent authority.

No additional measures foreseen.

See comments in relation to Art. 19

See comments in relation to Article 19.

See comments in relation to Art. 20

In the EU draft Regulation procedures are
established to notify the competent authority in
case of removal of operations. This is reported
to the national authority appointed in
accordance with Art. 8 of the EU draft
Regulation (on the basis of changes to the
MHR).

Annex II, Nr. 6 - Information to be provided in
respect of a major change to an installation,
including removal of a fixed installation.)
Where major changes are to be made on the
installation, the information provided to
competent authority pursuant to Articles 10 and
11 shall contain at least following information:
1. the name and address of the operator of the
installation;
2. a summary of any worker involvement in the
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

Both the Offshore Protocol and the proposed
EU Regulation provide that installations
already existing at the time of the adoption of
each legal instruments still need to comply
with the Protocol’s and Regulation’s
requirements. Note that the Offshore Protocol
states that this shall happen ‘as far as
practicable’ whereas the proposed EU
Regulation introduces a general obligation of
all operators to comply with the Regulation’s
requirements within two years while providing
for some exceptions.

Two years is expected to be sufficient for the
EU MED countries to streamline procedures
and require operators to comply with both the
Regulation and the OP. As neither the
Regulation nor the OP is new (despite recent
entry into force of the OP), operators and
administrations have had more than 2 years to
consider
transitional
arrangements.
Differentiated arrangements may have to be
considered for the exceptions.

preparation of the revised Major Hazards Report;
3. in the case of a major modification, sufficient
details to fully update the earlier Major Hazard
Report and associated internal emergency plan
for the installation and to
demonstrate major hazard risks are reduced to an
acceptable extent;
4. in the case of taking a fixed production
installation out of use:
(a) means of isolating all hazardous substances
and in the case of wells connected to the
installation, the permanent sealing of the wells
from the installation and the environment;
(b) a description of major hazard risks associated
with the dismantlement of the installation, the
total exposed population, and the risk control
measures;
(c) emergency response arrangements to secure
safe evacuation and recovery of personnel and to
prevent a major accident to the environment
Article 29
Transitional Measures
Each Party shall elaborate procedures and
regulations regarding activities, whether
authorized or not, initiated before the entry
into force of this Protocol, to ensure their
conformity, as far as practicable, with the
provisions of this Protocol.

Forthcoming EU Regulation

Art. 38: Transitional provisions
Operators of installations shall comply in full
with this Regulation within two years of it
coming into effect, with the following exceptions:
(a) Operators for non-production installations that
are under contract but not yet established on
location shall comply in full with this Regulation
within 1 year of it coming into effect, or earlier
by agreement with the competent authority.
(b) Operators of planned installations shall
comply in full with this regulation unless
otherwise agreed with the competent authority,
and in any case no later than within 1 year of it
coming into effect.
(c) Well operators shall comply in full with this
Regulation within 3 months of it coming into
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Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

effect, or earlier by agreement with the competent
authority.
Article 30
Meetings
1. Ordinary meetings of the Parties shall take
place in conjunction with ordinary meetings
of the Contracting Parties to the Convention
held pursuant to Article 18 of the Convention.
The Parties may also hold extraordinary
meetings in accordance with Article 18 of the
Convention.
2. The functions of the meetings of the Parties
to this Protocol shall be, inter alia:
(a) To keep under review the implementation
of this Protocol and to consider the efficacy
of the measures adopted and the advisability
of any other measures, in particular in the
form of annexes and appendices;
(b) To revise and amend any annex or
appendix to this Protocol;
(c) To consider the information concerning
authorizations granted or renewed in
accordance with Section II of this Protocol;
(d) To consider the information concerning
the permits issued and approvals given in
accordance with Section III of this Protocol;
(e) To adopt the guidelines referred to in
Article 9, paragraph 2, and Article 23,
paragraph 1 (c), of this Protocol;
(f) To consider the records of the contingency
plans and means of intervention in
emergencies adopted in accordance with
Article 16 of this Protocol;
(g) To establish criteria and formulate
international
rules,
standards
and
recommended practices and procedures in
accordance with Article 23, paragraph 1, of
this Protocol, in whatever form the Parties
may agree;
(h) To facilitate the implementation of the

No such requirement has been identified in the
proposed EU Regulation as it refers to
organisational issues specific to the Offshore
Protocol. This would entail extra administrative
costs for the EU Mediterranean countries, as it
would for all parties.
Same as above
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policies and the achievement of the objectives
referred to in Section V, in particular the
harmonization of national and European
Community legislation in accordance with
Article 23, paragraph 2, of this Protocol;
(i) To review progress made in the
implementation of Article 27 of this Protocol;
(j) To discharge such other functions as may
be appropriate for the application of this
Protocol.
Article 31
Relations with the Convention
1. The provisions of the Convention relating
to any Protocol shall apply with respect to
this Protocol.
2. The rules of procedure and the financial
rules adopted pursuant to Article 24 of the
Convention shall apply with respect to this
Protocol, unless the Parties to this Protocol
agree otherwise.
Article 32
Final Clause
1. This Protocol shall be open for signature at
Madrid from 14 October 1994 to 14 October
1995, by any State Party to the Convention
invited to the Conference of Plenipotentiaries
of the Coastal States of the Mediterranean
Region on the Protocol for the Protection of
the Mediterranean Sea against Pollution
resulting from Exploration and Exploitation
of the Seabed and its Subsoil, held at Madrid
on 13 and 14 October 1994. It shall also be
open until the same dates for signature by the
European Community and by any similar
regional economic grouping of which at least
one member is a coastal State of the Protocol
Area and which exercises competence in
fields covered by this Protocol in conformity
with Article 30 of the Convention.
2. This Protocol shall be subject to

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

No such requirement has been identified in the
proposed EU Regulation as it refers to
organisational issues specific to the OP.
Same as above

n/a

n/a
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ratification,
acceptance
or
approval.
Instruments of ratification, acceptance or
approval shall be deposited with the
Government of Spain, which will assume the
functions of Depositary.
3. As from 15 October 1995, this Protocol
shall be open for accession by the States
referred to in paragraph 1 above, by the
European Community and by any grouping
referred to in that paragraph.
4. This Protocol shall enter into force on the
thirtieth day following the date of deposit of
at least six instruments of ratification,
acceptance or approval of, or accession to, the
Protocol by the Parties referred to in
paragraph 1 of this Article.

Forthcoming EU Regulation
Requirement and other EU requirements

Synergies and differences between EU
Regulation and Offshore Protocol

Possible additional measures needed at
national level (stemming from the Offshore
Protocol) and their cost-effective fulfilment

n/a

n/a
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