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The move towards a knowledge society, together with ongoing globalisation,
is frequently cited as behind the emergence of a so called “pro patent” era
over the past two decades. This era can be characterised by (i) a growing
importance of the value of intangible assets and intellectual property for many
companies and in many industries and (ii) a sharp rise in demand for the
means to protect intellectual property through the system of Intellectual
Property Rights, most notably patents.

There is a wide-spread belief that a positive relationship exists between the
level of IPR usage and innovation activities. Numerous studies underline the
importance of innovation for economic growth and welfare, and, further, a
significant number of investigations highlight the contributions small and
medium-sized enterprises (SMEs) make to the innovation performance of the
European economy. However, research also indicates that, on average, SMEs
may be - due to constraints associated with their company size — at a
disadvantage compared to large scale enterprises (LSEs) when it comes to
using IPR. As a consequence, SMEs utilise the available IPR instruments
(patents, trade marks, registered designs and copyrights) to a much lesser
extent than do LSEs and rely on more informal protection methods instead.
This outcome appears undesirable and suggests the existence of a market
failure in that field. It also suggests the need for prompt policy actions to
support SMEs in protecting their intellectual property.

Reasons identified in research for the under usage of IPR by SMEs comprise
prohibitive costs for getting IPR protection, difficulties in enforcing IPR once
respective protection is granted, a lack of awareness on the side of SMEs
concerning the way the IPR system works, the time to make IP protection
strategies work and a (perceived) granting practice of patent offices which
allegedly grant patents to renown large companies more easily than to rather
unknown small entities. Notwithstanding these barriers, it has to be also noted
that there are industries where IPR plays an important role even for SMEs (most
notably, in high-tech sectors such as the bio-pharmaceutical sectors or in the
ICT industries).

Of the barriers described in point 3, the cost issue stands out. The cost issue
arises on one hand when IPR protection is sought: Especially in Europe,
patenting is costly and may be, furthermore, as much as 2.5 to 3 times more
expensive as in the U.S. or in Japan (which is mostly attributed to translation
costs incurred for the various European languages, in order to get Europe-wide
protection). But even if obtained, SMEs may find it, on the other hand, difficult
to defend their IPR in court: SMEs simply may not have the resources (time and
funding) to go through lengthy and uncertain litigation procedures. Studies
suggest that while a large share of SMEs is faced with infringements of their
IPR, and a considerable share of these sustains relatively grave economic losses
through copying, only a few are able to successfully litigate. In this context, it
should not be forgotten that patents have two important disadvantages from
the company’s perspective: First, they offer blueprints to potential unlawful
copiers which would otherwise not be available if the innovating firm could
successfully keep the invention secret. Second, they provide protection only
for a limited amount of time. Patents are thus a double-edged sword for SMEs:
They can prove beneficial for protecting inventions, but in the most extreme
case they can even harm a firm if it faces infringement and lacks the means to



go through with litigation. Furthermore, patents can also constitute sunk costs
if the protected invention is of no commercial value.

A strategic issue arises in the context of answering the question why SMEs
should use patents at all. As always, the disadvantages have to be contrasted
against the benefits: Patents are increasingly not only used as an insurance
premium, but also for marketing purposes and reputation building (e.g., in
negotiations with venture capitalists in the absence of reference projects), for
direct income generation through licensing agreements and for strategic
reasons (e.g., in order to force competitors to design around, or to scare
potential competitors off or to create bargaining chips in negotiations for
envisaged R&D cooperation projects). In certain industries, these new usage
patterns have led to entirely new business models where income is generally
generated through IPR and only to a lesser extent by producing physical
goods. The most extreme and at the same time also highly controversial case
of such a business model is that of a “patent troll”: a company (usually an
SME) which buys patent rights from other firms (without investing itself in
R&D) and sues alleged infringers, thereby forcing them to pay royalties.

The situation is further complicated by the fact that there is a full spectrum of
instruments available to companies to protect and/or to appropriate their IP
— patents are not the only option. This spectrum covers not only formal IPR
instruments (in addition to patents, also trade marks, registered designs and
copyrights), but also informal methods (including trade secrets, defensive
publishing, lead-time advantage, and complexity of design). Using trade
secrets entails keeping the invention secret, but, of course, competitors are left
free to attempt to re-engineer it. Using defensive publishing entails publishing
of its invention by the inventing company which makes patenting by others
impossible, and obstructs competitors intending to reengineer the invention,
patent it and drive the original inventor out of the market. Relying on a
strategy of lead-time advantage means always staying ahead of any would-be
competitor. And, relying on complexity of the design of the invention means
making it more difficult for others to copy.

Each of these methods (and there are many more) has its rightful place, and
the decision for and/or against using a particular IP protection/appropriation
method is highly dependant on the context within which a business is
operating (e.g., its market position, or its technological and patent standing).
Company size might be in this context only one of the variables to take
account of, though it may affect the appropriateness of the IP strategy
pursued. A large company such as Coca-Cola might find it better not to patent
the recipe of its main beverage, but to keep it secret and rely on strong trade
mark protection. Other firms might take different approaches.

From the study findings, we can infer that no preference should be given a
priori to any particular means of protecting and/or appropriating a company'’s
IP, be it large or small. Especially, there should be no general predisposition
towards patents (exceptions for certain industries not withstanding). The
decision for or against a certain IP protection/ appropriation strategy is a
complex and individual one and puts the question of “why and why not” to
use a particular IP protection instrument or a combination of instruments on
the agenda first. Only after such a decision is taken on a sound basis should a
technical question, such as “how to file for a patent”, or the question of
subsidising patenting costs, be posed.

The implications for policy makers wishing to design a system of support
services for SMEs in the field of IPR are, against this backdrop, three-fold:
a. A rather broad approach should be taken towards different formal and

informal methods of protecting/appropriating IPR. The support system
should thus not only cover patents (and push for more patenting activities



under all circumstances), but rather should address the ability of SMEs to
manage the array of IP protection/ appropriation methods effectively. This
implication is consistent with what is currently happening in LSEs, where
many are further developing their “patent departments” into “IP
management departments”.

b. The system of support services should aim at assisting SMEs to attain an
awareness of (i) the value of their IP, and as well (ii) effective knowledge
of the different features of the full spectrum of IP protection/appropriation
instruments. At a minimum, SMEs should know the advantages and
disadvantages of the alternative methods, the basic “do’s and “don’ts”
when using them, and, given limited resources, how to find the right
service providers for particulars.

c. ltis also crucial that SMEs understand IP management as part of overall
innovation and business strategy. Already when R&D on an invention has
started, ways to appropriate the end results should be considered. IPR
issues will need to be addressed throughout the innovation process, e.g.,
early on it is wise to conduct a search to determine if the target invention
is already patented; once the invention is market-ready, issues relating to
design and branding may arise which may entail dealing with registered
designs and trade marks. An explicitly laid out IP strategy within R&D and
business management may help identify points in time where action is to
be taken with respect to IPR.

10. The question of “what’s out there and what can be done to best support SMEs

11.

within the current IPR system” set the key theme for the analysis carried out. The
underlying study “Benchmarking National and Regional Support Services for
SMEs in the Field of Intellectual and Industrial Property” mapped out the
services in place for SMEs in the EU-27, Turkey, Liechtenstein, Iceland and
Norway, as well as those in a number of overseas countries (the USA, Canada,
Australia and Japan), that have been established to address the market failure
described under point 2 and to support SMEs in the field of IPR. More
specifically, it was the aim of the study to identify publicly funded IPR support
services offered on a national and/or regional level from which SMEs could
benefit, and benchmark a selection of the identified measures (i.e., assess and
compare their performance). The next step was to single out elements of good
practices using a series of case studies.

The study design drew on a mix of qualitative and quantitative methods,
which were applied in three consecutive research phases. In the first phase, the
identification phase, 279 services (224 in Europe and 55 overseas) were
identified using a semi-standardised identification guideline, desk research and
selected interviews with service providers. The information gathered was
compiled into a database which provides service descriptions as well as key
data such as contact details, customer groups targeted and type of IPR
instrument/ activity supported. Based on this data, 72 services which were
considered aspiring candidates to become good practices were subject to a
benchmarking exercise in the 2" phase of the research. The benchmarking
phase employed a semi-standardised benchmarking guideline which enquired
into a range of benchmarking indicators measuring the performance and
outcome of the service, particulars of the operation and implementation and
elements referring to the design and set-up of the measures. The methodology
included a compulsory interview with the respective service provider and an
analysis of available documents such as evaluation reports. Eventually, 15
services were selected to display elements of good practice. The case study
analysis, the 3™ and last research phase, involved the execution of a user survey
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13.

14.

15.

16.

17.

18.

using a standardised questionnaire which aimed for 50 respondents per service
and additional open expert interviews. In the end, 630 users were questioned
with respect to their experiences with the services. The whole study was
conducted in the time frame of January 2006 till June 2007.

While comprehensive, the number of identified services gives only an order of
magnitude of the quantity of available support services. The high variation is
due to the fact that many services are offered as packages, with often one
service consisting of several sub-services. The decision as to whether an
integrated service was counted as one service or whether as a portfolio of
individual services once it was considered relevant for the scope of the
underlying study depended on the scope of the individual sub-services, the
way these services were marketed and the overall organisational context (e.g.,
the type of organisation offering the services).

By far, most of the identified services (90 %) focus on patents, with some
provisions for trade marks. Informal protection mechanisms are, by contrast,
rarely included. Furthermore, the majority of the services focus on early stages
of IPR development such as application procedures and prior art searches, and
only to a lesser extent on later phases such as acquisition of existing IPR or the
actual usage and exploitation of IPR. This implies that the service system in
place is very patent-centric and touches the subject of IP and IPR management
only at the periphery.

Most of the services are rather small offerings, operated by few people and
endowed with rather low funding. About 35 % of the services are explicitly
offered to SMEs. Most of the services are offered nation-wide (80 %), and only
a fraction is dedicated to specific industries and/or technology fields.

In terms of type of service, the services identified can be classified into five
categories: (1) pro-active awareness raising measures (which actively address
SMEs and promote the usage of IPR), (2) passive information provision services
(which provide IPR-related information on a stand-by basis; a case in point are
patent database search services), (3) training offerings (on IPR-related matters),
(4) customized in-depth consulting and advisory points/services (which offer
customised advice) and (5) services offering financial assistance directly (e.g.,
subsidies for patenting costs) or by making provisions for IPR in the legal
framework (e.g., tax exemptions). One striking observation is that few services
are in the domain of training.

The performance of the present IPR support system is highly ambiguous.
Despite a rather large number of identified services, fairly few services can be
described as high performers. Some “islands” of well designed programmes
exist, but the majority of measures do not seem to have a strong track
record.

There is little evidence to support a big release on “best practices’” or “good
practices”. At the same time, there is ample evidence for compiling “elements
of good practice”, understood as elements in the design or execution of those
services whose characteristics and qualities are “generic”, implying that their
adoption runs a high probability of success. Accordingly, there is a set of
elements of good practice where each of the elements can be found “out
there”, however not the set as a whole.

The strongest exploratory factors for explaining the variations in performance
are contextual factors, in which the respective service has been designed,
endowed with resources and responsibilities, and ultimately performed. As a
consequence, in searching for elements of good practice, it is necessary to look
at the services, at the overall institutions that deliver the services, and at the
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overall policy level, which primarily determines the endowment with resources,
the institutional locus and the (hierarchical) position of the service.

One key observation concerning elements of good practice is that services
which are offered as part of an integrated package perform better than isolated
offerings. This is due to the fact that integrated services usually tackle a broader
range of issues, thus taking the complexity of the subject of IPR better into
account. They also benefit from synergies among the different service elements
and provide a pooling of otherwise scarce expertise on IPR matters.

Another important element of good practice is the competence of the service-
operating staff. Services that perform better can usually draw on experienced
personnel which possess ideally technical, legal and business know-how
related to IPR. The availability of an adequate number of qualified staff is,
however, also a bottleneck for the design of IPR support services — research
indicates that few educational offerings exist in this respect, and career
opportunities as well as payroll regimes in the public sector might prove often
unattractive for people with the desired background.

Ease of access and easy identification/recognition are yet another key quality
factor for IPR support services. In this context one has to note, however, that
the main actors in IPR service provision are patent offices and only to a much
lesser extent technology/development agencies. If technology/development
agencies are operating an IPR support service for SMEs, it is often a service
which is marginalised in the overall service portfolio. As opposed to patent
offices, technology/development agencies are, however, well known among
SMEs as providers of services for a range of innovation and R&D-related issues.
As a result of being offered principally through patent offices, a large share of
IPR support services seem to operate in “stealth mode” and are hardly visible
to SMEs.

The study results suggest that there are clear cutting lines separating patent
offices and technology/development agencies and their respective service
offerings. Determined by history, different mind sets and different actors, there
seems to be rather little exchange taking place between these two types of
organisations. This situation constitutes a case of systems fallacy: While all
evidence points to the need that issues related to IPR (or better: IP
appropriation/protection) are to be part of overall innovation and R&D
management, support on R&D/innovation and on IPR is fragmented across
different institutions. Furthermore, this set-up may entail “blind spots”: With
patent offices and their traditional focus on formal IPR and with technology/
development agencies treating IPR at the periphery, there is the (observed)
danger that alternative approaches to exploiting and protecting IP (i.e.,
informal practices) are not covered at all by the IPR support system in place.

The emergence of national patent offices as services providers in Europe has to
be seen in the context that the European Patent Organisation (EPO) is taking
over more and more tasks of the national offices. National offices are thus
seeking new roles, and an obvious option is to become service providing
organisations. There are arguments both for and against such a development,
if policy makers have to decide on which organisation to contract for offering
IPR support services. Patent offices have been traditionally concerned with the
issue of protection of IP, thus they tend to focus on registrable IPR. Patent
offices possess considerable technical know-how (i.e., with respect to patenting
procedures) and know-how in legal matters, and they are perceived by
customers to be rather independent and objective. On the other hand, they
are relatively new in the world of support offering institutions for SMEs.
Technology/development agencies, by contrast, have a significant track record
with regard to innovation and R&D support offered to SMEs, have a wider
knowledge of the business context and are also better known by SMEs. Their
IPR know-how, is, however, limited.
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Another important issue concerns the governance of the services: Services
which perform better are usually carefully designed (i.e., by assessing user
needs or by carrying out ex-ante evaluations) and are subject to regular
evaluation exercises. However, many of the benchmarked services do not have
evaluations conducted and have in many ways insufficient quality assurance
mechanisms in place. This has important implications both in terms of
customer orientation (e.g., with respect to knowing the target groups and
their characteristics) and in terms of accountability. To a large extent, IPR
services are uncharted territory in terms of investigated and performance-
assessed support services.

There is evidence to support the notion that timely delivery is a significant
issue, especially for patent database search services. Services which excel in this
area display an element of good practice.

Spatial distance is hardly ever seen as a barrier towards using IPR support
services. The user survey conducted has shown that the issues involved in IPR
matters are likely to be of so much interest to SMEs that they are willing to
travel reasonable distances to get the support needed.

As private service offerings have not been scrutinised within the scope of this
study, little can be said on the performance of offerings which are not publicly
funded. It has emerged strongly, though, that patent attorneys play an
important role in IPR service provision for SMEs. That is, they are often the
primary service providers SMEs go to when they look for support. Patent
attorneys also play an important role in the success of a number of the publicly
funded support services offered, e.g., as carriers of information on such
support programmes or by aiding SMEs with administrative procedures when
using publicly funded measures. While for most service types there seem to be
complementary effects between private and public offerings, the area of
patent search services is a potential field of conflict.

Against the backdrop of the analysis outlined above, the following
recommendations are outlined. As most of the time, borders are blurring:
Therefore, some of the recommendations are addressed in more than one
part. As a rule and thus as a design logic, the respective sections can be read
as an agenda or requirement specification for doing a good job as manager(s)
of a service, as the top executive(s) of institution(s) in charge of providing a
service or parts of it, or finally as policy maker(s).

Recommendations at the service level

a. Integrated IPR service packages / referral to other services. Services should be
offered in integrated packages, taking into account the complexity of the
subject of IPR. This can be done by genuinely integrated services or, in
order to account for scarce expert know-how and in order to increase
visibility and accessibility, by referrals to other services and/or institutions,
thus aiming at joint provision of services.

b. IPR management over IPR protection. The complexity of the subject of IPR
as a strategic issue deserves increased attention. Particularly, the business/
intellectual property management aspect is one factor where many larger
enterprises seem to be far ahead of the average IPR-affine SME. With IPR
being increasingly used to create revenue, while at the same time many
patents which have no economic value are granted, and with many
technological developments looking for applications which provide
income, it seems that not the patent alone, but rather the surrounding
business model is the significant success factor. Accordingly, this points to



the fact that the business perspective should be given a more central place
in IPR service provision.

Fostering availability of qualified staff. A big bottleneck can be seen in the
shortage of qualified people available for providing IPR support. Such
people should have technical, legal and business expertise, and it is
especially the latter aspect that needs particular attention. It seems
necessary to foster educational initiatives at universities (e.g., business
faculties, legal, and technical faculties possibly could mount a joint “train
the trainer” effort), but also — to increase general public awareness — at the
high school level.

30. Recommendations at the institutional level

a.

Institutions matter: mind-sets, traditions, institutional architecture. For
implementing new or improved IPR services, it is important to consider
who is offering such services. Different mindsets and traditions and thus
different institutional architectures make IPR services work in different
ways. A specific question arises particularly with respect to the division of
labour and the attribution of roles between the national patent offices and
the technology/development agencies.

Fostering technology/development agencies as entry points. Following their
tradition, it is questionable if national patent offices have a neutral stance
towards all forms of formal and informal IP protection and appropriation
methods. Furthermore, it is questionable if they give importance to IP
management as well as to IP protection. In this regard and also due to
visibility issues, it is desirable to have technology/innovation development
agencies act as entry points for clients regardless of whether the patent
offices are developed further into fully-fledged IP offices or reduced to
their core competence of registration offices.

Bringing the world of patent offices and innovation agencies together. There
is a need to bring the worlds of patent offices and technology/development
agencies together, following the rationale that IPR management should be
part of overall innovation management. There are a number of convincing
cases where cooperation between these types of institutions has worked
and which could serve as role models.

The governance of IPR services providing institutions. As patent offices are a
rather new type of player in SME service provision (and because they have
been more or less isolated from general innovation support), the
governance of the services is a critical issue. Sound governance particularly
emphasises the importance of (i) careful needs analysis and service design,
(i) a systematic co-ordination and co-operation between relevant
institutions, particularly between the patent offices and the technology/
innovation agencies at the level of service provision, (iii) an overarching
policy, and, eventually, (iv) the establishment of incentives for collaboration
at all relevant levels.

The interaction of private vs. public service provision should be addressed. It
seems clear that public offerings should not displace private ones, but
rather enhance or ignite a market for them. In this context, well designed
reward schemes (including a later privatisation of initially publicly funded
services) could attract the right people to do a good job. Along the same
line, it seems that cooperation with patent attorneys is a key success factor
for provision of IPR services.

Attracting qualified staff. The huge importance of expert staff and the
evident lack of educational offerings in this respect, especially in terms of
the business dimension, have proven to be the most critical factors in the



acceptance and performance of IPR services. In this regard it is crucial to
understand that there is a strong relationship between the significance of
the service (as signalled by coverage, budget, staff, access to other
resources, hierarchical position, expectations, planning horizons, etc.) and
the ability to attract competent staff.

31. Recommendations at the policy level

a.

Division of labour between patent offices and innovation agencies. A specific
question arises particularly with respect to the division of labour and the
attribution of roles to the national patent offices and the technology/
development agencies. The arguments described under point 23 point to
two plausible paths: The first one is to scale down the scope of the patent
offices to their core competence of patent filings (and possibly database
searches) and to enrich the technology/innovation agencies with IPR
services. The second one is to enrich the patent offices with additional
business and intellectual asset management know-how, thus creating
“institutes of intellectual property”. In either case, three aspects seem to
be highly important: (i) linkages between the patent offices and the
development agencies should be strengthened, and (ii) high permeability
for the exchange of staff between the two organisations should be a goal.
(iii) Because their services are better known by SMEs, and, more
importantly, because they may likely have a more neutral stance towards
the usage of different IP protection instruments (given the patent tradition
of the patent offices), it is probably advisable that technology agencies act
as entry points for customers, not the patent offices.

Endowment as an indication of priority setting. Many of the services are
small in volume. To the extent that allocation of resources can be
considered an indication of priorities, proper endowment with resources
(scope, budget, staff, hierarchical position, duration) is critical and pre-
determines to a high degree the performance of the services, particularly
through the attraction of qualified staff.

National vs. regional approach. There is actually no significant evidence for
fostering a strong regional approach. On the contrary, there are several
arguments for a genuinely national coverage: (i) high visibility of the
service can be more easily achieved if the service is known throughout the
country rather than only in a specific region, (ii) scarce expert know-how
can be pooled at a central unit and does not need to be provided in every
region.

Out-reach/spatial distance. Out-reach to local SMEs is important, not the
least for marketing reasons. The case study user survey has shown that, in
general, spatial distance is not considered to be a critical success factor for
IPR support services. Regional outlets can be established with the task to
promote the service and refer potential customers to the central unit. This
does not, however, mean that regional IPR services are of no use. If they
complement the national offerings, if they have clearly defined and
limited goals in the context of the region and are designed accordingly,
and if they are networked enough with other services, they can provide
added value.

Growing policy culture. While most industrialised countries have developed
a comparatively high level of policy culture in the core fields of technology
and innovation policy, the field of IPR related services is still somewhat
suffering from a rather poor policy culture, covering the whole policy
cycle (need assessment, justification, and design; goal orientation in the
performance phase, quality assurance and learning through monitoring



and evaluation). Hence, there is a need to foster — in parts already existing
— attempts to establish a thorough evaluation culture.

The cost issue: The study set out to investigate what exists and what can
be done in terms of IPR support for SMEs within the current IPR framework.
While the results have shown that a lot of things can be improved already
within the present-day context, changes to the IPR framework itself should
nonetheless be tackled. This applies especially to the cost dimension:
Subsidy services cannot in general compensate for the lack of a community
patent (or the implementation of the European Patent Litigation Agreement
and the European Patent Judiciary). Existing subsidy services seem to have
in many instances more of a hidden awareness raising function than broad
cost-covering goals.

Towards an IP culture: Finally, the lack of availability of qualified staff
(together with the lack of educational initiatives) should be also addressed
at the policy level, as it sets constraints for the magnitude of efforts
possible for boosting qualified IPR usage and IP management skills of
SMEs. Many recommendations can to a large extent bebased on these
constraints (e.g., the national approach with a central unit providing the
pooled expertise). Given the importance of a firm’s IP in today’s economy,
policy should address the know-how of SMEs, trainers and also the general
public on IP management/protection/usage matters.






Thisdocument constitutes the Final Benchmarking Reportfor the study “Benchmarking
Regional and National Support Services in the Field of Intellectual and Industrial
Property”. The study was commissioned by the European Commission, DG
Enterprise and Industry as part of its PRO INNO activities and, more specifically,
INNO Appraisal measures. Its aim is to identify, analyse, classify and benchmark
support services for SMEs in the area of Intellectual Property Rights (IPR) as provided
in the EU-27, Iceland, Liechtenstein, Norway, and Turkey and in a number of non-
European countries (USA, Canada, Japan, and Australia)."The project was designed
as a comparative benchmarking analysis focused on the efficiency and effectiveness
of public-funded support services aiming at assisting SMEs on IPR issues.

In particular, it was the purpose of the study:

1. To collect and analyse information on existing support services for SMEs
in the area of intellectual property rights;

2. To benchmark a selected number of relevant support services;
3. To identify good practices;

4. To disseminate the results.

The rationale behind this undertaking rests on several facts: First, the importance
of SMEs for the European economy is noteworthy. Secondly, a number of studies
have clearly shown that innovation, and especially innovation in SMEs, contributes
greatly to economic growth and welfare. In this context, the issue of protecting
innovative ideas, products, processes and services has been gaining importance
and has led, since the 1980s, to think of a “pro-patent” area where ownership of
rights to innovations constitute a major competitive advantage for a company. Yet,
empirical evidence suggests that SMEs make little use of the available legal
protection systems which would in turn call for respective policy intervention. As a
result, most countries in Europe have introduced support services in the field of IPR
for SMEs.

A current and comprehensive inventory of available support services — together
with an up-to-date analysis of how support services should be designed in order to
be of value for small and medium sized enterprises — was considered desirable.
Policymakers, interested stakeholders and SMEs would thus have a central source
of information with regard to what is provided in the respective countries and to
what constitutes good support measures. This study intends to fulfil these two
functions.

The project was carried out by the Austrian Institute for SME Research as the lead
institute and the Technopolis Group as the main partner. The consortium was aided
by a number of research organisations, most of whom are part of the ENSR network
(European Network of Social Research). These organizations conducted research on
site in their respective countries. A complete inventory of participating organisations
is given in the imprint of this report.

This report is structured as follows:
e  Section 2 describes the methodological approach used for this study.

e  Section 3 discusses the growing significance of IPR for SMEs and establishes
the basis for discussing policy options in this field. It makes a particularly strong
point of looking at IP protection tools as a whole, thus emphasising the role of
strategic IPR management, rather than of patenting alone.



Section 4 takes up the results of the preceding section, derives respective
implications for policies and presents a framework of policy options which
could be used to foster the usage of IPR by SMEs.

Section 5 gives an overview of the available support services identified in the
countries under scrutiny and elaborates on the features of the services. The
benchmarking criteria are presented, and a selection of services is examined
according to these criteria, with the goal of singling out elements of good
practice. Furthermore, provisions are being laid down for certain generic types
of services.

Section 6 provides the general policy conclusion. The recommendations given
aim at strengthening the usage of IPR by SMEs, but may also prove to be useful
for fostering IPR utilisation as a whole.

Annex | to this report comprises a detailed analysis of 15 case studies which
were selected for illustrating elements of good practice.

Annex Il provides the full list of analysed support measures. An electronic
database of these services is available separately.



A multi-stage study design was chosen for collecting and analysing information on
existing support services for SMEs in the area of intellectual property rights (IPR),
benchmarking selected services and identifying good practice elements. The
design involves several distinct research phases. The whole approach can be best
pictured as a “selective funnel” (see Graph 1). Using this funnel, the number of
services analysed is, on one hand, reduced within subsequent research phases
while, on the other hand, additional information is collected for those services
which remain under scrutiny. Thus, three research phases can be distinguished:

e In Phase 1, the identification phase, all relevant support services falling
within the scope of the study were identified, categorized and, together with
some key information on the services, compiled into a database.

e In Phase 2, the benchmarking phase, a selection of the identified services
(those which looked promising to becoming good practices) was further
scrutinized in order to derive hypotheses regarding elements of good practice
for SME-focussed IPR service provision.

e In Phase 3, a number of benchmarked services was selected for detailed case-
study analysis and for illustrating elements of good practice. The aim of
this phase was especially to substantiate the empirical evidence concerning the
elements of good practice, in particular by including the user views.

The study design was applied to 279 services identified in the countries of the EU-

27, Iceland, Liechtenstein, Norway, and Turkey and a number of non-European

countries (the USA, Canada, Japan, and Australia). 72 of these services were

benchmarked, and 15 of these services were selected as exhibiting good practice.

Graph 1 Study design
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As mentioned above, the research study was divided into three research phases,
which shall be described in more detail below.

In the identification phase, a semi-standardised identification guideline was
developed by the core study team of the Austrian Institute for SME Research and
Technopolis. It was used by the partner network to identify relevant IPR support
services for SMEs. The guideline was designed to capture the main characteristics
of the services, such as target groups, types of IPR instruments covered, contact
details, running times, budgets, service descriptions and objectives. The identification
forms were, together with a document containing further explanations on how to
conduct the research, distributed among the research partners in each of the
countries to be surveyed.

Filled-out identification forms were sent back to the Austrian Institute for SME
Research, compiled into a MS ACCESS database, and classified. A classification
system was specifically designed for the latter task, based on the evidence received
and taking into account the main features of the services. The research in Phase 1
was conducted in the time period of January 2006 till June 2006. The findings of
the first phase, and especially the list of identified services, were validated by the
European Commission and the GSO (Group of Senior Officials on Innovation) in
July and August 2006.

In the benchmarking phase, a second semi-standardised guideline was
developed (the benchmarking guideline). It was to be completed for a selected
number of services which could at that time possibly be considered as “good
practice” services. This benchmarking guideline was used to query a range of
indicators which were deemed necessary to gauge the performance of the service:
Indicators for the design and for preparatory activities of the service offerings (such
as types of preparatory activities, time spent for preparation, etc.), for the imple-
mentation of the scheme (such as quality assurance mechanisms in place or
organisational issues) and, finally, indicators concerned with the output and
outcomes of the services (take-up by SMEs or, in more general terms, strengths and
weaknesses).

The benchmarking guideline was to be completed by conducting further desk
research and by conducting a compulsory open, face-to-face interview with the
manager of each benchmarked service. The research for phase 2 was carried out
between August 2006 and December 2006.

In the third phase (the case study analysis), the information retrieved in the
benchmarking phase was scrutinized in order to empirically back up hypotheses on
the elements of good practice (i.e., elements that would contribute to a desirable
performance of the service investigated and of similar other services). Fifteen
services were selected for case studies to illustrate “good practice” elements.
In order to further substantiate the evidence concerning the elements of good
practice, the research methodology was further refined: On one hand, a survey was
carried out in order to catch the views of the users of the services and, on the other
hand, three to five open qualitative interviews with stakeholders of each service and
national IPR experts were conducted in order to fill in missing information on the
service as well as to assess the value and status of the service in the overall national
innovation system.

The user survey was based on a standardised questionnaire with selected open-
ended questions. The questionnaire was (with minor exceptions) identical for all
services, in order to allow for cross-service and cross-country comparisons. It also
included some questions from the third community innovation survey (CIS III)
(Eurostat, 2004) to further allow comparisons between the innovation behaviour of



the user groups and that of the general SME population in a country. The survey
was carried out by means of telephone interviews.

Table 1 indicates the response rates for the user survey, broken down by services.
Fifty realised user interviews were targeted for each service, giving a planned total
of 750 filled out questionnaires. For all of the services, the response rates fell short
of 100%, partly because of data protection issues and partly because of deficiencies
in user addresses. However, in most cases the number of filled out questionnaires
is deemed sufficient for statistically significant results.

The number of realised open interviews with experts (stakeholders and national IPR
experts) in phase 3 amounted to 55.

Table 1 Response rates for the user survey in Phase 3 (case study analysis) *

N | title of the service address contacted _execgted response
pool (') users interviews rate
1 |INSTI SME Patent Action (GER) 3000 460 52 11 %
2 | Patent Information Centre Stuttgart (GER) 132 132 35 27 %
3 |IK2 (SWE) 85 81 50 62 %
4 [101 (NLD) 200 94 50 53 %
5 |IP Prédiagnosis (FRA) 82 82 30 37%
6 |What's the key? Campaign (UK) 15 14 13 93 %
7 | 1A Centre Scotland (UK) 256 136 46 34%
8 |[serv.ip (AUT) 542 95 56 59 %
9 |Intellectual Property Assistance Scheme (IRE) 53 53 41 77 %
10 [VIVACE (HUN) 4000 450 50 11 %
11 | SME Services of the Research Centre Henri Tudor 47 41 20 49 %
(LUX)
12 | Foundation for Finish Inventions (FIN) 138 85 49 58 %
13 [Promotion of Industrial Property (ESP) 154 20 53 59 %
14 [ SME services of the Danish patent office (DK) 79 79 35 44 %
15 | Technology Network Service PTR (1er brevet) (FRA) 385 253 50 20 %
TOTAL | | | 630

(1)  Number of available contacts

*

Source: Austrian Institute for SME Research

The case studies are presented in lose order — the numbering does not represent a ranking of any type and is used only for easier referencing.






Data and various studies conducted over the past years have underlined the
importance of small and medium-sized enterprises? for the European economy.
According to the office for official publications of the European Communities
(European Commission, 2005; see also: Schmiemann, 2006), around 23 mio SMEs
existed in 2005 in the EU-25 (prior to the accession of Bulgaria and Romania)
representing 99 % of all enterprises. These companies employ around 75 mio people
which account for two thirds of the total workforce available. Micro enterprises,
which employ less than 10 employees, constitute the majority of all firms.

Besides their obvious significance in terms of numbers and jobs, one of the key
strengths of the SMEs is seen in their innovation activities (Innobarometer, 2004).
In general, innovation is considered to be an important factor influencing economic
growth, because it has, on average, a positive impact on productivity — considered
to be essential in competing in a globalised world — and on the creation of better
living standards (European Commission, 2003a).

As regards the innovative behaviour exhibited by SMEs, the following can be said

in brief:

e SMEs are, on average, more innovative than one might think: According to the
4™ Community Innovation Survey (Parvan 2007; see also: Eurostat, 2004),
about 33 % of the enterprises who have 10-49 employees and around 40 %
of the enterprises with 50-249 employees can be considered innovative (i.e.,
they introduced new or significantly improved products or processes in the
time frame of 2002 to 2004).

e When it comes to innovation, SMEs have certain advantages in terms of
flexibility and adaptability (i.e., behavioural aspects) over large enterprises,
while large enterprises have their advantages on the resource side (available
financial funds and technical resources) (Blackburn, 2003). In addition,
innovation in small enterprises tends to be less R&D-driven and is developed
more informally than in large enterprises (European Commission, 2006;
Blackburn, 2003).

e There are indications that innovation in general has a positive impact on
employment, which is generally more pronounced with SMEs than with large
scale enterprises (LSEs). This refers to product as well as process innovations
(Sheikh & Oberholzner, 2001).

Against this backdrop, it seems clear that fostering innovation activities should

constitute a focal point for policy-makers and that SMEs should be given special

attention in the formulation of respective policies.

One of the possibilities to induce innovation is the introduction and use of property-

like rights — perhaps the oldest institutional arrangement particular to innovation as

a social phenomenon (Granstrand, 2005). Intellectual Property Rights (IPR)

can be regarded as a bundle of rights that protect applications of ideas and

information that have commercial value (Gowers, 2006: 11)

The IPR system has three goals (Gowers, 2006: 11):

1. To provide incentives for knowledge creation (and thus also the build-up of
wealth),

2. To accumulate knowledge in a culture and

To protect a distinctive identity.



The rationale behind implementing such rights is seen in the fact that knowledge,
ideas and creations are partial public goods which are relatively easy to consume
and use (and especially to copy) but expensive to develop. Without a system of
exclusive rights, which give creators some control over how others use their ideas
(in particular to what extent others can make money with their inventions), there
would be, on one hand, much less incentives to pursue innovative activities. On the
other hand, inventors still developing new products and services would try to keep
their know-how as secret as possible. The latter would make especially the develop-
ment of follow-up innovations (based on an original invention or idea) very
difficult.

The ideal IPR system is able to overcome the gap between the societal interest in
having all inventions made available widely and the individual interest of getting a
maximum reward for inventive efforts by granting a creator or inventor some form
of exclusivity, at least for a limited amount of time. While gaining the protection,
the inventor has to make his or hers ideas public. Public disclosure disseminates the
knowledge. During the period of protection, access to the use of the know-how of
an inventor by follow-up innovators is limited and in the hands of the inventor; in
the long run, the idea becomes a public good and follow-up innovators can use the
original work freely for the development of new ideas.

The most important IPR instruments are shown in Graph 2. They differ according
to what they protect (i.e., a useful idea, an original expression or a distinctive
identity), the degree of legal formality (i.e., the registration requirements) and
other functional aspects (e.g., time up to which the instrument grants protection).
Short descriptions of these instruments follow to provide the basic framework.

Patents cover inventions of new and/or improved products and processes
(Blackburn, 2003: 6). Against the disclosure of the technical details of an invention
to the patent office, the patent holder (patentee) receives the right — for a limited

Graph 2 Major IPR instruments and common applications
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Source: Gowers, 2006



amount of time (mostly up to 20 years) — to stop others from making, selling or
using an invention for commercial purposes without permission. The patent is not
only the most traditional and well-known instrument for protecting IP, it is also the
one with the highest degree of legal formality, requiring formal registration at a
patent or IP office and an examination with respect to the different criteria of
patentability.

In order to be patentable, an invention has to fulfil the following four criteria
(Gowers, 2006: 13):

1. The invention has to be novel (i.e., the specifications must have never been
made public in any way anywhere in the world)

2. It has to exhibit an inventive step (i.e., if compared to what is already known
it would not be something obvious to someone else skilled in the domain)

3. It has to be capable of industrial application (i.e., being of use for industry)

4. It should not fall under a list of activities which are distinctly marked as not
patentable (this would refer to, for example, discoveries, scientific theories,
mathematical methods or artistic work)

It is important to note that patents are instruments which are currently operational
at national levels only. A patent granted in one country is solely valid for that
specific country. If patents are needed elsewhere, patent filings are necessary in
each of the countries in which protection is sought. Furthermore, every country has
its own laws governing patents and, though legislation is mostly similar, subtle
differences may exist.

Most national patent systems require that the patent be filed in the respective
national language. This means that in case an inventor seeks to protect his or hers
invention in the whole of Europe, the patent has to be translated into all national
languages. In order to facilitate such an international application process, a special
treaty, the Patent Corporation Treaty (PCT), was signed in 1970 by — initially — 18
contracting states. The PCT was amended several times, the last time in 2001. It
has now more than 100 members.

So-called PCT applications (or international applications) can be submitted for an
initial filing at a specialised receiving office in one language. If the invention fulfils
the requirements of patentability (which is assessed through a search by an
authorised International Search Authority that issues an International Search Report
(ISR)), the patent is also granted by the various national patent offices who take
part in the PCT. The applicant still has to know, however, in which country he/she
is looking for patent protection and the documents still need to be translated into
the respective languages. Nonetheless, the advantage of having to submit only
once at a central authority, together with the fact that fees for national translations
have to be paid only at a later stage, constitute a major bonus over the route of
individual filings in each country.

A case unique to Europe is the so-called Euro-direct patent. European countries
which signed the European Patent Treaty offer the possibility of a patent being filed
either at the office of the European Patent Organisation (EPO) in Munich, or at the
respective national offices. Once the EPO grants the patent, the patentee only
needs to have the patent translated into the languages of other European countries
for which he/she is seeking protection. The validation process in the respective
countries does not entail another separate examination. Hence, European
companies have three routes for patenting: national only, Euro-direct and PCT.



The idea of a Community Patent

The idea of the so-called “Community Patent” or COMPAT dates back to the
1970s. The basic rationale can be seen in the legal uniformity: Enforcement
can be carried out centrally; patent disputes can be settled with a supra-
national patent court. Most importantly, a Community Patent would also
allow for significantly reduced patenting costs by avoiding the need for multi-
translations (Cannon, 2003; Ullrich, 2006). In this light, a Community Patent
would fulfil key principles of the Internal European markets.

However, and while discussions about installing a framework for a Community
Patent system have continued since the 1970s, no tangible results have been
achieved so far. Progress has been made to the extent that legal agreements
have been negotiated which tackle the costs and the judicial arrangements
issues within the current European patent system. In 2000, 10 EPO members
drafted the London Agreement (EPO, 2005; EPO, 2006) which aims to
reduce costs of translations by introducing a cost-attractive post-grant
translation regime for European patents. In addition, the European Patent
Litigation Agreement (EPLA) (EPO, 2007), first drafted in 1999, proposes the
creation of a European Patent Judiciary (EPJ) comprising also a supra-national
European Patent Court. Neither agreement is in force yet, but there is
considerable support regarding the rapid ratification of the London Agreement
and an adoption of the European Patent Litigation Agreement (EPLA)
(European Commission, 2007).

The latest proposed version of how a Community Patent can be set up was
declined in 2004, because the jurisdictional arrangements were considered
inadequate, and there was dissatisfaction with the language regime.
Nevertheless, the creation of a single Community Patent continues to be a
key objective for Europe to increase innovation performance and
competitiveness. Therefore, the European Commission seeks to present a
comprehensive IPR Strategy Communication by 2008 to tackle the main
outstanding non-legislative and horizontal issues in all fields of intellectual
property to support the process of harmonising patenting procedures across
Europe (European Commission, 2007).

Trade marks constitute another important pillar of the IPR system. Trade marks
are badges of origin for goods or services, comprising words, names, logos,
colours, sounds and/or shapes (Gowers, 2006: 15). This type of IPR instrument
needs to be registered with the national IP offices, and, once registered, prevents
others from using the same or similar badges on the same or similar pr