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Introduction by Erkki Liikanen,
S Member of the European
mmmmuuummmmuwW Commission responsible for

i enterprise and the information society
(T

Do we stigmatise those who have failed or, on the con-
trary, do we consider failure as a valuable learning experi-
ence? A positive attitude to risk-taking and failure is a key
to encouraging people to become the entrepreneurs
whom Europe needs.

Within the European Union, attitudes towards risk-taking
and the features of bankruptcy legislation vary. This publi-
cation aims to exploit this diversity for the benefit of the
growing number of enterprises that are the driving force of
the modern European economy: by presenting examples
of good practice throughout Europe, we all get the oppor-
tunity to learn and thus do better.

The risk capital action plan (') argues that removing the
stigma of failure is a crucial reform for promoting entre-
preneurship. The European Charter for Small Enterprises ()
considers that some failure is concomitant with responsible
initiative and risk-taking must be mainly envisaged as a
learning opportunity. It calls for assessment of bankruptcy
legislation in the light of good practice.

(") Commission communication ‘Risk capital: a key to job creation in the
European Union’, SEC(1998) 552, April 1998, June 1998 action plan.
Commission communication ‘Risk capital: implementation of the action
plan” COM(1999) 493
Commission communication ‘Progress report on the risk capital action
plan” COM(2000) 658
Commission communication on the implementation of the risk capital
action plan COM(2001) 605.

(%) Adopted by the General Affairs Council on 13 June 2000 and
welcomed by the Feira Council.




The Commission aims to promote an entrepreneurial spirit
and to improve the regulatory environment for enterprises
on the basis of the multiannual programme for enter-
prise and entrepreneurship (*). Within this framework,
the Commission is pursuing actions in order to promote
the survival of viable businesses and to support entrepre-
neurs who have the potential to make a fresh start after a
failure.

| feel that the right approach is to allow entrepreneurs to
attempt to rescue their business if this is possible.
Where a business is viable, its assets are often more valu-
able if retained in business than liquidated. A rescued busi-
ness preserves jobs, potentially provides creditors with a
greater return on their investment and gives entrepreneurs
the opportunity to generate new profits, all of which are
beneficial to society as a whole. Where a business has no
chance of survival, we should allow an easy exit, thus per-
mitting a more efficient re-allocation of resources.

Failed entrepreneurs face negative attitudes, for example
on the part of banks or other businesses. In addition, leg-
islation generates stigma by imposing restrictions on
bankrupts. The stigma of failure should be reduced and
failed entrepreneurs should be given the opportunity to
make a fresh start (except if they are guilty of dishonesty,
deliberate misappropriation, fraud or criminal behaviour).

In order to share good practices in this area and to initiate
a dialogue among experts and policy-makers, the
Commission organised, together with the Dutch Ministry
of Economic Affairs, a seminar on business failure, which
took place in spring 2001 in Noordwijk, the Netherlands.
It became clear that entrepreneurs do not always realise
the need to tackle serious financial problems in time or are
not always aware of the possibilities for rescue. Awareness
for early warning and directing entrepreneurs to available
support are important.

| recommend this brochure to you as a positive contribu-
tion to drawing attention to this need for timely and ap-
propriate action in the event of financial difficulties.

(g

() O) L 333/84, 29.12.2000.
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The seminar on business failure examined the rules applic-
able to insolvent enterprises, the support measures that are
currently available and post-failure obstacles to making a
fresh start. The aim was to improve the way in which en-
terprises in difficulty and failed entrepreneurs are treated
by public and private institutions. In this way, the European
Union and Member States could be helped to compare
and better target their policies, by exchanging and learn-
ing from proven good practices.

Its conclusions included the following:

Transparency, accountability and predictability are funda-
mental to sound credit relations. A predictable legal frame-
work allows an insolvent debtor and the creditors to nego-
tiate on an informal basis against the background of a legal
system which lays down the consequences in the event of
failure to agree on a solution.

To make it possible to maximise the value of a firm's assets,
a rescue in the form of an agreement of management,
owners, creditors, employees and other parties with a
commercial interest is in many cases preferable to liquida-
tion. Informal restructuring should be preferred over a for-
mal procedure, thereby saving costs, time and publicity.

Legal systems should provide an option to restructure.
A good judiciary is necessary to determine which enter-
prises would have a chance of survival, and sufficient
time and means should be granted to achieve successful
restructuring.

If restructuring is not possible, the sale of the business as a
going concern will usually achieve the best result for cred-
itors. If the business has no future, assets should be liqui-
dated, which should be done swiftly and efficiently.



SMEs often rely too little on external advice, which leads to
late recognition of difficulties and thus excessive delays in
taking action. Support measures should focus on early
warning, timely intervention, expert advice, and obtain-
ing fresh money. Efforts are needed to make enterprises
aware of the opportunities of rescue procedures as a
means of avoiding bankruptcy. Attention needs to be paid
to accessibility of support, since an enterprise in financial
difficulties does not have the means to pay for (expensive)
advice.

According to Dr Mei-Pochtler, who presented an analysis
by the Boston Consulting Group during the seminar on
business failure, failed entrepreneurs learn from their
mistakes and are more successful in the future. The analy-
sis also provided economic proof that entrepreneurial re-
newal leads to growth in terms of GDP, employment and
productivity. Therefore, encouraging bankrupts to try
again will contribute positively to economic development.
Stigma is still a problem, so legal, capital, social (e.g. edu-
cation, media) barriers to restarting should be abolished.

In legal terms, a rapid discharge is necessary and no un-
necessary restrictions should be imposed. On the other
hand, relations with creditors are very important and re-
sponsible behaviour towards them is crucial to ensure the
availability of capital. Irresponsible debtors should not,
therefore, be given the chance of an easy way out.

Hitherto, few support programmes have focused on failed
entrepreneurs. In view of the importance of restarters for
the economy, the availability of finance should be im-
proved and support tailored to the specific needs of
restarters should be provided.






|

= . |
000 1. | I
i

Wil

0000000 BF | |

T Hel pi ng businesses overcome financial difficulties




Reliable insolvency and creditor rights systems have been
identified as the key elements needed both for the sound
functioning of domestic markets and for reducing the risks
and costs of systemic instability. Accordingly, the World
Bank has undertaken to develop a global insolvency forum
and database for promoting best practices in the develop-
ment of domestic insolvency systems.

The Principles and guidelines for effective insolvency and cred-
itor rights systems contributes to the effort to strengthen
global financial stability by establishing a uniform frame-
work to assess the effectiveness of insolvency and creditor
rights systems, offering guidance to policy-makers on the
policy choices needed to strengthen them.

The principles in Principles and guidelines are the product of
a broad international collaboration and draw on common
themes and policy choices of those initiatives and on the
views of staff, insolvency experts and participants in re-
gional workshops sponsored by the World Bank and its
partner organisations. The consultative process on the
Principles and guidelines involved more than 70 interna-
tional experts as members of the World Bank’s task force
and working groups, and with regional participation by
more than 700 public and private sector specialists from
approximately 75 mostly developing countries.

The entire report can be accessed on The World Bank'’s
web site (www.worldbank.org/gild) or by contacting
Mr Gordon Johnson, Senior Counsel, Legal Department of
the World Bank (gjohnson@worldbank.org).

The Principles and guidelines builds on a simple premise
that sustainable market development relies on access to af-
fordable credit and capital investment. The principles
themselves build on this premise by articulating core ele-
ments and features of the systems that underpin credit ac-
cess and enable parties to enforce their rights and manage
the downside risk of credit and investment relationships.
The key elements of the principles include:

(") Text based on a presentation given by Mr Gordon Johnson of the
World Bank at the seminar on business failure in May 2001.
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Role of enforcement systems. A modern, credit-based econ-
omy requires predictable, transparent and affordable en-
forcement of both unsecured and secured credit claims by
efficient mechanisms outside of insolvency, as well as a
sound insolvency system. These systems must be designed
to work in harmony. Commerce is a system of commercial
relationships predicated on express or implied contractual
agreements between an enterprise and a wide range of
creditors and constituencies. Although commercial trans-
actions have become increasingly complex as more so-
phisticated techniques are developed for pricing and man-
aging risks, the basic rights governing these relationships
and the procedures for enforcing these rights have not
changed much. These rights enable parties to rely on con-
tractual agreements, fostering confidence that fuels invest-
ment, lending and commerce. Conversely, uncertainty
about the enforceability of contractual rights increases the
cost of credit to compensate for the increased risk of non-
performance or, in severe cases, leads to credit tightening.

Legal framework for creditor rights. A regularised system of
credit should be supported by mechanisms that provide
efficient, transparent and reliable methods for recovering
debt, including seizure and sale of immovable and mov-
able assets and sale or collection of intangible assets, such
as debt owed to the debtor by third parties. An efficient
system for enforcing debt claims is crucial to a functioning
credit system, especially for unsecured credit. A creditor’s
ability to take possession of a debtor’s property and to sell
it to satisfy the debt is the simplest, most effective means
of ensuring prompt payment. It is far more effective than
the threat of an insolvency proceeding, which often re-
quires a level of proof and a prospect of procedural delay
that in all but extreme cases makes it not credible to
debtors as leverage for payment.

While much credit is unsecured and requires an effective
enforcement system, an effective system for secured rights
is especially important in developing countries. Secured
credit plays an important role in industrial countries,
notwithstanding the range of sources and types of financ-
ing available through both debt and equity markets. In

11



some cases, equity markets can provide cheaper and more
attractive financing. But developing countries offer fewer
options, and equity markets are typically less mature than
debt markets. As a result, most financing is in the form of
debt. In markets with fewer options and higher risks,
lenders routinely require security to reduce the risk of non-
performance and insolvency.

Legal framework for secured lending. The legal framework
should provide for the creation, recognition and enforce-
ment of security interests in all types of assets — movable
and immovable, tangible and intangible, including inven-
tories, receivables, proceeds and future property — on a
global basis, including both possessory and non-
possessory interests. The law should encompass any or all
of a debtor’s obligations to a creditor, present or future and
between all types of persons. In addition, it should provide
for effective notice and registration rules to be adapted to
all types of property, and clear rules of priority on compet-
ing claims or interests in the same assets.

Legal framework for corporate insolvency. Though ap-
proaches vary, effective insolvency systems should aim to:

e integrate with a country’s broader legal and commercial
systems;

e maximise the value of a firm’s assets by providing an op-
tion to reorganise;

e strike a careful balance between liquidation and reor-
ganisation;

e provide for equitable treatment of similarly situated
creditors, including similarly situated foreign and do-

mestic creditors;

e provide for timely, efficient and impartial resolution of
insolvencies;

e prevent the premature dismemberment of the debtor’s
assets by individual creditors;

12



e provide a transparent procedure that contains incen-
tives for gathering and dispensing information;

e recognise existing creditor rights and respect the prior-
ity of claims with a predictable and established process;

e establish a framework for cross-border insolvencies, with
recognition of foreign proceedings.

Where an enterprise is not viable, the main thrust of the
law should be a swift and efficient liquidation to maximise
recoveries for the benefit of creditors. Liquidations can in-
clude the preservation and sale of the business, as distinct
from the legal entity. On the other hand, where an enter-
prise is viable, meaning it can be rehabilitated, its assets
may be more valuable if retained in a rehabilitated business
than if sold in a liquidation. The rescue (') of a business
may preserve jobs, provide creditors with a greater return,
produce a return for the owners and allow the enterprise
to continue to play its part in the economy. The rescue of
a business should be promoted through formal and infor-
mal procedures. Rehabilitation should permit quick and
easy access to the process, provide an appropriate level of
protection to all those involved, permit the negotiation of
a commercial plan, enable a majority of creditors in favour
of a plan or other course of action to bind all other credi-
tors (subject to appropriate protections) and provide for
supervision to ensure that the process is not subject to
abuse. Modern rescue procedures typically address a wide
range of commercial expectations in dynamic markets.
Though such laws may not be susceptible to precise for-
mulas, modern systems generally rely on design features to
achieve the objectives outlined above.

Framework for informal corporate workouts. Corporate work-
outs should be supported by an environment that encour-
ages participants to restore an enterprise to financial via-
bility. Informal workouts are negotiated in the ‘shadow of

(") Business rescue in this context refers to consensual resolutions among a
debtor, its creditors and other private stakeholders in contrast to State
bailouts or State aid.
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the law.” Accordingly, the enabling environment must in-
clude clear laws and procedures that require disclosure of
or access to timely and accurate financial information on
the distressed enterprise; encourage lending to, invest-
ment in or recapitalisation of viable distressed enterprises;
support a broad range of restructuring activities, such as
debt write-offs, reschedulings, restructurings and debt-eq-
uity conversions; and provide favourable or neutral tax
treatment for restructurings.

A country’s financial sector (possibly with help from the
central bank or finance ministry) should promote an infor-
mal out-of-court process for dealing with cases of corpo-
rate financial difficulty in which banks and other financial
institutions have a significant exposure — especially in
markets where enterprise insolvency is systemic. An infor-
mal process is far more likely to be sustained where there
are adequate creditor remedies and insolvency laws.

Implementation of the insolvency system. Strong institutions
and regulations are crucial to an effective insolvency sys-
tem. The insolvency framework has three main elements:
the institutions responsible for insolvency proceedings, the
operational system through which cases and decisions are
processed, and the requirements needed to preserve the
integrity of those institutions — recognising that the in-
tegrity of the insolvency system is the linchpin for its suc-
cess. A number of fundamental principles influence the de-
sign and maintenance of the institutions and participants
with authority over insolvency proceedings.
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A number of examples of good practice were presented
during the seminar on business failure, held in Noordwijk
in May 2001. During this event, experts exchanged and
discussed their working methods.

A selection of the presentations given are listed below as
good examples of how businesses facing financial difficul-
ties can be supported. These examples aim to help policy-
makers and practitioners to learn from practices experi-
enced elsewhere in Europe. Each one has been chosen to
illustrate a different issue relevant to supporting businesses
in financial difficulties. Further examples of good practice
related to these aspects were given during the seminar,
and detailed information on them can be obtained from
the address at the end of this publication.

The issues presented below include:

e legislation to promote restructuring, bankruptcy and a
fresh start;

e balancing the interests of creditors, the business and its
employees in the event of insolvency;

* how to provide expert advice on saving a business about
to go bankrupt;

e getting creditors to support a business rescue instead of
liquidation;

¢ shaping efficient restructuring plans on the basis of com-
mon principles;

e support for businesses in crisis: rescue or a fresh start;

e entrepreneurs join forces to improve the position of
failed entrepreneurs;

e obtaining finance for a new business after a bankruptcy.

It is clear that there are numerous other examples of good
or even better practice. Indeed, part of the purpose of this
publication is precisely to encourage feedback on other ex-
amples and a debate on their respective merits. If you, as a
professional with practical experience of restructuring,
bankruptcy and a fresh start, would like to react, please do
not hesitate to write to the address at the end of this
publication.
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Policy area

Legislative reform

Issue

In order better to meet the needs of today’s economic life,
Belgium changed its insolvency legislation in 1997 with a
view to fostering the restructuring of businesses temporar-
ily in crisis and to promoting fresh starts after bankruptcy.

18



Description

The law of 17 July 1997 on legal settlement covers the sit-
uation of healthy and profitable companies facing tempo-
rary financial difficulties endangering their existence. It
aims at finding an agreement between the debtor and his
creditors on a repayment plan. It also established com-
mercial investigation services with the task of identifying
companies in financial difficulty in order to call on them to
take the necessary measures or to ask for a legal settlement
procedure.

The law of 8 August 1997 on bankruptcy aims at liquidat-
ing non-viable companies as quickly as possible, which
should satisfy creditors’ claims as far as possible and restore
competition in the market. The law also allows the court to
discharge bankrupts from liability so a fresh start in busi-
ness can be made.

Both laws attach importance to transparency and stipulate
that complete information on the progress of the insol-
vency procedure should be available to creditors.

Three years after the new legislation was introduced, eval-
uation showed that certain elements needed further
attention.

The attitude towards failure needed to be improved.
Courts were hesitant to determine that a bankrupt is ‘ex-
cusable’. Therefore, the government now has introduced
new legislation granting the right to be excused in bank-
ruptcy cases, as long as the managers are not guilty of
serious mismanagement.

Entrepreneurs are not aware of the new legal possibilities.
The government has disseminated information among the
public and has taken action to raise awareness among
intermediaries.

The current settlement procedure is expensive, and at pre-
sent only companies of a certain size can afford to use the
procedure. Measures are being taken to reduce the costs
of the procedures by introducing a simplified procedure.

Legal settlement cases generally get negative publicity,
which could jeopardise the chances of rescuing the busi-
ness. The simplified procedure mentioned above would be
confidential.

19



Policy area

Legislative reform

Issue

The new German legislation plays a key role in enabling vi-
able businesses to continue to exist. This legislation intends
not only to help creditors regain their money, but also to
take account of the needs of the business and of those with

an interest in its survival, such as unsecured creditors, em-
ployees and the owner.
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Description

In January 1999, in Germany, new insolvency rules came
into force which reformed and combined the previous
conciliation and bankruptcy laws into a uniform insolvency
procedure.

The main objectives of the new law are to maintain opera-
tive business units and to facilitate restructuring through
an insolvency plan. The new system allows keeping the op-
tion to either liquidate or restructure after a petition for in-
solvency. After assessing the possibility of restructuring, a
trustee can draw up an insolvency plan at any phase of the
procedure.

Under the new law, the trustee is obliged to continue the
insolvent business, which increases its chances of survival
after a petition for insolvency is made. Therefore, the
trustee is granted certain rights, e.g. the right to terminate
or continue contracts on the basis of economic prospects.
The law allows departures, in certain circumstances, from
the standard insolvency provisions on restructuring by sub-
mitting an insolvency plan concerning, for example, the
use of assets. The new law no longer provides for privi-
leges, except for redundancy payments for employees.

Regarding voting on the insolvency plan, groups of credi-
tors are formed according to their legal status (e.g. credi-
tors with rights on property, other fixed assets or current
assets) or their position (e.g. suppliers, lenders, employees
or service providers). In each group, the vote is based on
the amount of the individual debt and the number of par-
ties involved, and a single majority is required for approv-
ing the plan. These provisions ensure that individual cred-
itors cannot block a restructuring plan which otherwise is
to the general benefit of the parties involved.
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Policy area

Support for businesses facing financial difficulties

Issue

Retired entrepreneurs, managers and experts, e.g. lawyers

and accountants, provide financial review and strategic
advice to SMEs on a voluntary basis.

22



Description

The Ondernemersklankbord offers advice to small and
medium-sized businesses. It is an organisation of retired
entrepreneurs, general managers with entrepreneurial ex-
perience and experts providing assistance on a voluntary
basis. It was set up in 1979, funded by the Dutch business
community and supported by the Ministry of Economic
Affairs. Some 90 % of the businesses which seek the advice
of the Ondernemersklankbord have less than 10 employ-
ees. Each year, 2 500 entrepreneurs seek the advice of the
foundation.

Business failure is an important part of the advice activities
of the Ondernemersklankbord. The Ondernemers-
klankbord has found that failure is often linked to a lack of
experience and late recognition of problems, since entre-
preneurs are often caught up in day-to-day management.
Many businesses could have been saved (at least 20 %) if
timely advice had been sought. Special attention needs to
be focused on start-ups, 22 % of which do not survive be-
yond the first year in the Netherlands and only 40 % of
which are still in business after five years.

The Ondernemersklankbord concluded a formal agree-
ment with the district court of Utrecht in 1997 with the
aim of facilitating the rescue of viable businesses. When a
judge considers that a company could be saved, he can ad-
journ the bankruptcy proceedings and refer the case to the
Ondernemersklankbord for a review.

A team of Ondernemersklankbord volunteers, with exper-
tise in management, accountancy and law, conduct the re-
view and report back to the court. The team consists of
three members: a general management expert, an ac-
countant and a lawyer. Their findings need the agreement
of all parties involved, e.g. social and tax authorities, capi-
tal providers and other creditors and, of course, the com-
pany owner himself. Experience has shown that 8 of the 10
cases handled every year by the Ondernemersklankbord
result in a successful rescue.

The project will be extended to other Dutch courts.
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Policy area
Support for businesses facing financial difficulties
Issue

Austria applies an efficient framework for restructuring
both in terms of speed and predictability, in which credi-
tors play a key role. SMEs, which are typically unsecured
creditors, can draw upon the assistance of specialised
organisations if one of their debtors becomes insolvent.
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Description

Austrian insolvency law obliges receivers to attempt to re-
structure the business rather than liquidate it. AlImost 40 %
of all bankruptcy proceedings ultimately lead to
restructuring.

In Austria, creditors are regarded as the key to any rescue
process. According to the law on restructuring, the deci-
sion on restructuring is made by the creditors. The court’s
involvement in the process is purely functional. The
debtor’s proposal is made public and the receiver and the
creditors can accept it by a simple majority of the voting
creditors and 75 % of the voting claims on the debtor. This
leads to mitigation and compromise and ensures a bal-
anced outcome between trade creditors and financial
creditors, whose interests do not always coincide. The
creditors’ decision will in many cases coincide with the in-
terest of the debtor: i.e. restarting the business and help-
ing preserve the business entity if it is viable.

The only formal requirements involved in the procedure
are summoning the parties and voting in court. The pro-
cedure is fast (three to six months) and predictable owing
to the small number of parties involved. It is also cost-
efficient: since highly experienced practitioners handle the
cases, there is little need to employ expert witnesses or
external assistance.

As long ago as the 19th century, two legally recognised
Gldubigerschutzverbdnde (creditor associations) were cre-
ated to protect the interests of typically unsecured credi-
tors (SMEs). More recently, a third organisation has been
set up to protect the interests of employees. These organ-
isations provide, for a modest fee, a wide range of services
to their members, such as lodging claims in insolvency
cases or representing them in court (previously restricted
to lawyers), and provide full-scale services in all court-
administered insolvency cases. The associations provide
collective bargaining power and a persuasive voice to SME
creditors with similar interests. They gather information
and negotiate on the creditors’ behalf, on the basis of
which the creditors can vote. This process is also beneficial
to debtors, since there is a smaller number of parties to
negotiate with.
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Policy area

Support for businesses facing financial difficulties

Issue

INSOL International is a worldwide federation of insol-
vency specialists. This organisation has designed a set of
principles on how to handle out-of-court workouts. These

can be regarded as statements of best practice for all multi-
creditor workouts.
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Description

INSOL International brought together bankers experi-
enced in insolvency and restructuring in order to draw up
a set of principles on a global approach to multi-creditor
workouts assisted by experts from some 150 organisations
worldwide.

A set of principles was designed to be applied internation-
ally and to form the platform for future restructuring, sub-
ject, however, to local laws and practice. The fundamental
aims are an immediately agreed standstill by all parties in-
volved and a free flow of sensible information to all parties
to enable informed decisions to be taken by them in at-
tempting to reach agreement on a proposed restructur-
ing/workout. Ultimately, applying the principles should
lead to quicker restructurings with a greater chance of
preservation and value maximisation.

Predictable and widely accepted restructuring rules have
the following advantages:

e the reduction of time and costs that would otherwise be
spent by the parties in fundamental but non-productive
discussions of the rules they will play by;

e the reduction of distrust, uncertainty and suspicion be-
tween creditor groups, particularly in international mat-
ters where creditors may be unaccustomed to local laws
and customs, encouraging greater cooperation and less-
ening the risk of economic damage.

The principles are likely to be effective if the formal process
is there to fall back upon, which requires an effective, reli-
able and predictable set of insolvency laws in the country
concerned.

The principles were formally launched in the autumn of
2000.
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Policy area
Support for businesses facing financial difficulties

Promoting a fresh start after failure

Issue

The Crisme project aims to improve the success rate of
young businesses and to reduce the stigma of failure. The
project initially started at regional level in Germany and
has been extended to six other countries within the
European Union.
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Description

Crisme (Crisis intervention in small enterprises) is a
transnational project funded under the European Regional
Development Fund (ERDF) and involving seven countries.
Its purpose is to help small companies in financial distress.
The project aims to improve the survival of start-ups and to
reduce the stigma of failure. Crisme also intends to estab-
lish better chances for a second start, which can be pro-
moted through the development of instruments and
advice-offers for business closedowns. It intends to de-
velop and implement consultancy mechanisms in regional
support structures in the partner regions. The transna-
tional cooperation is a means of transferring knowledge
and exchanging information. The project started in 1999
and will run until the end of 2001.

The project is inspired by a German pilot project which
started in 1998 to deal with crisis intervention in small
businesses. This project was an initiative of the regional au-
thorities in North Rhine-Westphalia and is led by the
Gesellschaft fuir Innovative Beschaftigungsforderung (GIB).
For a modest fee, it gives advice to small firms which are
facing financial difficulties but cannot afford (expensive)
professional advice. This can cover, for example, helping
businesses to look for fresh money or to arrange voluntary
agreements. Before attempting a rescue operation, the ad-
visers first assess whether the business is viable.

Under the Crisme programme, this initiative is now ex-
tended and adapted to specific circumstances in other
European regions. To this end, the initiators of the German
pilot project share their experience with the other partners.
Analysis carried out under the project pointed to lack of
skills and qualifications as a major reason for business fail-
ure. It also showed that entrepreneurs generally ask for ad-
vice too late. In order to attempt a rescue, the role of the
banks was identified as crucial, and fresh finance was con-
sidered a prerequisite for a successful rescue. The project
considers that qualified and comprehensive advice is nec-
essary for small businesses in crisis. This can not only re-
duce the failure rate of businesses but also positively influ-
ence the desire to become an entrepreneur.
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Policy area

Promoting a fresh start after failure

Issue

Re-créer is an association of entrepreneurs with the aim of

supporting entrepreneurs, improving legislation and
changing attitudes towards bankruptcy.
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Description

The association Re-créer was created in 1999 with the
backing of the French Chamber of Commerce and
Industry and the French Association of Bankers.

Re-créer aims to gather entrepreneurs, both those having
experienced a failure and those considering becoming en-
trepreneurs, in order to exchange experience, provide mu-
tual support and draw attention to the risks involved in
business, in particular for the benefit of starters. The asso-
ciation also aims to reflect on legislative reforms in this area
and to change attitudes towards a fresh start after failure.

In France, a second chance is very problematic, since there
is still a strong stigma attached to failure. However, the ma-
jority of bankruptcies are not caused by fraud and can even
be caused by a misfortune beyond the entrepreneur’s con-
trol. Therefore, a need was felt to provide a platform for ex-
changing experience among entrepreneurs on how to
deal with difficulties, which led to the start of Re-créer.

Re-créer sets out to boost the confidence to those who
have suffered or are still suffering the consequences of
business failure, and its members give advice on business
risks to young starters and re-starters.

Re-créer has experience of dealing with financial distress.
Members can ask for the support of experts in various
areas such as lawyers and financial consultants.
Furthermore, the association organises debates, assists
young people who are starting new businesses and keeps
contacts with the government and other authorities in or-
der to improve the position of companies in financial dis-
tress and entrepreneurs who intend to restart after failure.

Re-créer currently includes about 100 enterprises in vari-
ous areas and is actively helping to change public attitudes
to business failure.
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Policy area

Promoting a fresh start after failure

Issue

The ING Bank will support a fresh start for those who have

failed once but nevertheless are still promising
entrepreneurs.
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Description

Potential restarters seem to be a promising group of entre-
preneurs for the economy. A well-managed liquidation
could contribute to a quicker and fresher restart.
Stigmatisation arises rather from legal and commercial
sources than from the general public. The ING Bank in-
tends to support a fresh start for those who have failed but
could still be promising entrepreneurs. The average num-
ber of company start-ups in the Netherlands in the period
from 1992 to 1996 was 54 000, of which 38 000 were first-
time starters. Some 29 000 companies closed down in the
same period. Of these, about 20 % intended to restart
immediately.

Frequent reasons for failure are a lack of experience among
starting entrepreneurs on issues such as competitors,
credit risk assessment, and assessment of business partners
and buyers. The insufficient preparation is probably caused
by underestimating the requirements for starting and run-
ning a business. A potential restarter might have a better
chance of success because he or she has had real-life busi-
ness experience.

Regarding the existing stigma of failure, the ING bank con-
siders that banks should be more prepared to finance
restarters, especially since they would need fresh money.
Insolvency law should allow a quicker discharge of debts
and insolvency trustees should focus more on reorganisa-
tion if a company is viable. Action should be taken to im-
prove attitudes towards bankruptcy. Restarters with good
entrepreneurial potential could increase net growth in the
economy!

The bank concludes that:

e the number of successful start-ups should be increased;
® a non-viable business should be closed down in time;
e stigma should be addressed on different levels;

e restarters could increase the net growth of Dutch firms
by 40 %.
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Additional useful information on the work of
Commissioner Erkki Liikanen and the Enterprise DG is avail-
able through printed publications and on the web.
Commissioner Erkii Liikanen, responsible for enterprise
and the information society:
http://europa.eu.int/comm/commissioners/liilkanen/in-
dex_en.htm

Enterprise DG on the web:
http://europa.eu.int/comm/dgs/enterprise/index_en.htm

CORDIS (Community Research and Development
Information Service):

http://cordis.lu

Enterprise DG work programme:
http://europa.eu.int/comm/dgs/enterprise/work_pro-
gramme_2001.htm

Enterprise DG'’s printed publications:
http://europa.eu.int/comm/enterprise/library/index.htm

Enterprise Europe is a free-of-charge newsletter published
quarterly in the 11 Community languages by the
Enterprise DG. It covers the whole range of Enterprise DG’s
work, announcing new initiatives as well as providing prac-
tical information:
http://europa.eu.int/comm/enterprise/library/enterprise-
europe/index.htm

CORDIS focus is published twice a month in English,
French, German, Italian and Spanish. It provides a review
of the main developments in all aspects of European Union
research and innovation activities, covering general policy
developments, programme implementation, calls for ten-
ders and results, events, legislative activities, and much
more:

http://www.cordis.lu/focus/en/src/focus.htm

Innovation and Technology Transfer is published six times a
year in English, French, German, Italian and Spanish by the
European Commission’s innovation programme, which
aims to promote innovation at Community level and en-
courages SME participation under the fifth research frame-
work programme. The emphasis is on timely news relevant
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to these objectives and in-depth ‘case studies’ of success-
ful projects:

http://www.cordis.lu/itt/itt-en/home.html

Euroabstracts is published six times a year in English by the
‘Innovation and SMEs’ programme, part of the European
Commission’s fifth research framework programme. The
‘Innovation and SMEs’ programme promotes innovation
and encourages the participation of small and medium-
sized enterprises in the framework programme:
http://www.cordis.lu/euroabstracts/en/home.html
European trend chart on ‘Innovation’ newsletter. The ‘Trend
chart’ project develops practical tools for innovation pol-
icy-makers in Europe. It pursues the collection, regular up-
dating and analysis of information on innovation policies
at national and Community level. The newsletter is pub-
lished quarterly in English, French and German. Further re-
ports and studies are available on the web site:
http://trendchart.cordis.lu/Reports/

The Enterprise DG regularly publishes reports and studies
on its various areas of activity. Here is a selection of recent
publications.

Enterprise papers

Global competitiveness in pharmaceuticals — A
European perspective. Enterprise papers No 1, 2001.
Publications Office, Luxembourg, 2001. 108 pp. (EN).
Cat. No NB-37-01-162-EN-C

The textile and clothing industry in the EU — A survey.
Enterprise papers No 2, 2001. Publications Office,
Luxembourg, 2001. 68 pp. (EN). Cat. No NB-38-01-770-
EN-C

External services, structural change and industrial per-
formance. Enterprise papers No 3, 2001. Publications
Office, Luxembourg , 2001. 36 pp. (EN). Cat. No NB-38-
01-956-EN-C

Europe’s position in quality competition. Enterprise pa-
pers No 4, 2001. Publications Office, Luxembourg, 2001.
66 pp. (EN). Cat. No NB-38-01-964-EN-C
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Innovation papers

Building an innovative economy in Europe. Publications
Office, Luxembourg, 2001. 67 pp. (EN). EUR 11.50. Cat.
No NB-NA-17-043-EN-C

Enforcing small firms’ patent rights. Publications Office,
Luxembourg, 2001. 89 pp. (EN). Cat. No NB-NA-17032-
EN-C.

External evaluation of the I-TEC pilot project.
Publications Office, Luxembourg, 2001. EN. Cat. No NB-
NA-17-033-EN-C.

Training needs of investment analysts. Publications
Office, Luxembourg, 2001. 48 pp. (EN).Cat. No NB-NA-
17031-EN-C.

Informal investors and high-tech entrepreneurship.
Publications Office, Luxembourg, 2001. 91 pp. (EN) Cat.
No NB-NA-17030-EN-C.

Funding of new technology-based firms by commercial
banks in Europe. Publications Office, Luxembourg, 2000.
81 pp. (EN). Cat. No NB-NA-17025-EN-C.

Assessment of the Community regional innovation and
technology transfer strategies. Publications Office,
Luxembourg, 2001. 109 pp. (EN). Cat. No NB-NA-17028-
EN-C.

Corporate venturing in Europe. Publications Office,
Luxembourg, 2001. 66 pp. (EN). Cat. No NB-NA-17029-
EN-C.

Innovation policy in a knowledge-based economy.
Publications Office, Luxembourg, 2000. 99 pp. (EN).
Cat. No NB-NA-17-023-EN-C

European innovative enterprises: lessons from success-
ful applications of research results to dynamic markets.

Publications Office, Luxembourg, 2000. 102 pp. (EN).
Cat. No NB-BA-17-024-EN-C
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Getting more innovation from public research.
Publications Office, Luxembourg, 2000. 99 pp. (EN). Cat.
No NB-NA-17-026-EN-C

Creating an entrepreneurial Europe. The activities of
the European Union for small and medium-sized enter-
prises (SMEs) — 2000 edition. Publications Office,
Luxembourg, 2001. 150 pp. (available in all Community
languages). Cat. No NB-27-00-992-**-C

The intangible economy: impact and policy issues.
Publications Office, Luxembourg, 2001. 59 pp. (EN). EUR
20. Cat. No NB-31-00-772-EN-C

The European observatory for SMEs — Sixth report.
Publications Office, Luxembourg, 2000. 432 pp. (DE, EN,
FR) EUR 53. Cat. No CT-22-99-200-**-C

The European observatory for SMEs — Sixth report.
Summary. Publications Office, Luxembourg, 2000. 22 pp.
(available in all Community languages). Cat. No CT-22-99-
208"**-C

European competitiveness report 2000. Publications
Office, Luxembourg, 2000. 119 pp. (EN). EUR 9. Cat. No
NB-31-00-918-EN-C

Report on the implementation of the action plan to
promote entrepreneurship and competitiveness.
Brussels (European Commission), 2000, 2 vols (Vol. | avail-
able in all Community languages, Vol. Il in DE, EN, FR).

Industrial aspects of the information society: business
networks and the knowledge-driven economy: an em-
pirical study carried out in Europe and Canada.
Publications Office, Luxembourg, 2000. 81 pp. (EN). EUR
43. Cat. No CO-25-99-253-EN-C

Methodologies for benchmarking framework condi-
tions. Publications Office, Luxembourg, 2000. 17 pp.
(EN). Cat. No NB-31-00-780-EN-C

The role of information and communications technolo-
gies in growth and competitiveness. Publications Office,

Luxembourg, 2000. 17 pp. (EN). Cat. No CO-26-99-449-
EN-C
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ATEX guidelines. Guidelines on the application of
Directive 94/9/EC of 23 March 1994 on the approxima-
tion of the laws of the Member States concerning
equipment and protective systems intended for use in
potentially explosive atmospheres. Internet version:
http://europa.eu.int/comm/enterprise/atex/guide/>guide
_en.pdf. Paper version: Publications Office, Luxembourg,
2001. 118 pp. (EN). Cat. No CO-22-99-014-**-C

Guide to the implementation of directives based on the
new approach and the global approach. Publications
Office, Luxembourg, 2000. 112 pp. (DE, FR, EN). Cat. No
C0-22-99-014-**-C

Useful facts in relation to the personal protective
equipment directive 89/686/EEC, 1999 edition.
Publications Office, Luxembourg, 2000. 145 pp. (EN). Cat.
No CO-21-99-020-EN-C

Electrical and mechanical engineering directory, 2000
edition. Publications Office, Luxembourg, 2000. 133 pp.
(EN). Cat. No CO-24-99-275-EN-C

Cosmetlex: The rules governing cosmetic products in
the European Union. Publications Office, Luxembourg,
2000, 3 vols (EN). Vol. 1: Cosmetics legislation, 74 pp.,
EUR 14.50; Vol. 2: Methods of analysis, 187 pp. EUR 31;
Vol. 3: Guidelines, 84 pp., EUR 16. Vol. 1 Cat. No NB-26-
99-958-EN-C  Vol. 2 NB-26-99-966-EN-C  Vol. 3 NB-26-
99-974-EN-C

Eudralex: The rules governing medicinal products in
the European Union. Publications Office, Luxembourg,
1998, (DE, EN, ES, FR, IT), priced.

Medicinal products for human use, Vols 1, 2a, 2b, 3
Medicinal products for human and veterinary use, Vol. 4
Veterinary medicinal practice, Vols 5, 6a, 6b, 7a, 7b (8 and
9 not yet published).

Online version: pharmacos.eudra.org/F2/eudralex/in-
dex.htm
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Contact:

European Commission, Directorate-General for Enter-
prise, Information and Communication Unit, Docu-
mentation Centre, Rue de la Loi/Wetstraat 200 (SC15-
00/51), B-1049 Brussels, Belgium

Fax (32-2) 29-69930 — http://europa.eu.int/comm/enter-
prise/mailbox/request_form_en.htm

European Commission, Directorate-General for Enter-
prise, Innovation Directorate,

Communication and Awareness Unit, EUFO 2295, Rue
Alcide de Gasperi, L-2920 Luxembourg

Fax (352) 4301-32084 — innovation@cec.eu.int

Publications for sale are distributed by the Office for
Official Publications of the European Communities
(Publications Office) through a network of sales agents.
The most up-to-date list can be found at http://eur-
op.eu.int/index.htm

The contents of this brochure do not necessarily reflect the
views of the Enterprise DG.

Where this brochure refers to support for enterprises, it
should be understood that such support is only acceptable
if it is given in accordance with the provisions on State aid
in the EC Treaty (particularly Articles 87 and 88) on the
compatibility of the State aid with the common market.

State aid provided to enterprises has to comply with terms
and conditions defined by the Commission’s competition
policy in regulations, frameworks, guidelines, notices and
other texts concerning various sectors (motor vehicles,
synthetic fibres industry, etc.) or having various horizontal
objectives (subsidies to SMEs, research and development,
environment, etc).

State aid helping businesses suffering from financial diffi-
culties may in particular be subject to the Community

guidelines on State aid for rescuing and restructuring firms
in difficulty (OJ C 288, 9.10.99).
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Other brochures addressing business support
measures:

Helping businesses start up
Helping businesses grow

European Commission

Directorate-General for Enterprise

Unit B.1 ‘Improving business support measures’
Rue de la Loi 200 — SC 27 3/4

B-1049 Brussels

Belgium

Fax (32-2) 29-66278

E-mail: Entr-Business-Support@cec.eu.int
Internet: http://europa.eu.int/comm/enterprise/
entrepreneurship/support_measures/failure_bankruptcy/
index.htm
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European Commission

Helping businesses overcome financial difficulties

Luxembourg: Office for Official Publications of the European Communities
2002 — 41 pp. —16.2x22.9cm

ISBN 92-894-1870-2
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