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Dear President,

I would like to thank you for the reasoned opinion of the Camera Deputatilor on the
Commission proposal for a Directive on a Common Consolidated Corporate Tax
Base (CCCTB) {COM(2011)121}, in which you raise concerns in relation to the
compliance of the proposal with the principle of subsidiarity. I would also like to
thank you for the second opinion of the Camera Deputatilor, which concludes that the
proposal complies with the principle of proportionality and provides some additional
observations on the proposed legislation.

In responding to both Opinions, I will begin with some general remarks on the
political context of this proposal and its compliance with the principles of subsidiarity

and proportionality, before returning to the specific points raised in the Opinions in
greater detail,

National corporate tax systems operate within a context of globalisation,
international tax competition and companies which increasingly look beyond borders
Jor market opportunities. However, the co-existence of 27 highly disparate sets of tax
rules in the single market means that companies are faced with significant tax
obstacles which may discourage and impede their cross-border activities. This
divergence in national tax rules reduces the transparency of tax systems and creates
obstacles in the internal market which give rise to significant distortions and
compliance costs for businesses.

The situation is particularly acute for small and medium sized enterprises (SMEs),
which often lack the resources to overcome these inefficiencies and therefore face
strong disincentives to expand across borders. Without further action, there is a real

rvisk that this situation will persist, creating unnecessary compliance costs in the
single market.

In this context, the CCCTB proposal offers Member States the opportunity to consider
corporate taxation from a more sustainable and transparent perspective, whilst
allowing businesses to enjoy easier access to the single market. The Commission is
convinced that only concerted action at the level of the European Union can address
the challenges of corporate taxation in a single market in a systematic manner and
thereby secure benefits for businesses and national public finances.
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The Commission has taken great care to ensure that this proposal respects fully the
principles of subsidiarity and proportionality. The reasoning is set out in the
explanatory memorandum and recitals to the Directive [COM(2011) 121 final], as
well as in the accompanying impact assessment report (IAR) [SEC(2011) 315 final].

In the view of the Commission, the objectives which the proposed Directive seeks to
achieve could not be attained by Member States acting alone. Given that the aim of
the legislation is to tackle fiscal impediments to efficient cross-border operations
resulting mainly from the fragmentation created by 27 disparate tax systems, further
uncoordinated action by Member States would not address the fundamental problems
and would risk perpetuating or exacerbating them.

The proposal sets out an option for companies of choosing a single set of rules for
computing, consolidating and sharing the tax bases of associated enterprises across
the Union. Considering the scale and effects of the proposed action, its objectives, to
attenuate the distortions resulting from the current interaction of 27 national tax
regimes and create more favourable conditions for cross-border investment in the
single market, would be better achieved at Union level.

The rules set out in the proposal, such as relief for cross-border losses, tax-free
internal group restructurings and the elimination of complex intra-group transfer
pricing, address issues that are intrinsically cross-border in nature and could only be
resolved within a context of common regulation. National initiatives are unlikely to be
as effective at tackling these issues and may create further distortions in the market,
notably double taxation or non-taxation. Common rules are also a prerequisite for
creating a ‘one-stop shop' for companies or groups of companies operating across the
EU.

According to the IAR, the CCCIB is indeed expected to create more favourable
conditions for cross-border investment in the internal market. It is estimated that it
would allow substantial tax-related savings connected with the costs of establishing
abroad through a medium sized subsidiary. A representative large parent would save
around 62% of the estimated costs incurred in the current situation. The savings
would reach 67% in the case of a medium-sized parent. Further, companies would be
likely to derive considerable benefits from the reduction in compliance time and costs.
Current costs are to be reduced by 7%, which is equivalent to up to EUR 0.7 billion
across the EU. The possibility to offset losses across national borders within the same
group could also lead to annual savings of EUR 1.3 billion for companies in the EU.

I would like to emphasise that the proposal is proprtionate to what is necessary to
achieve the objectives of the Treaties.

It does not affect the Member States' sovereignty over the setting of their own
corporate tax rates. The CCCTB proposal deals with harmonising the corporate tax
base, which is a prerequisite for curbing the identified tax obstacles and rectifying the
elements that distort the concept of a single market; it does not entail harmonisation
of tax rates.

The CCCTB proposal is also designed as an optional system. It does not oblige
companies that do not intend to operate across borders to implement the common



jo puv Aquo oyy Adjpwvu  (gIODD puv gIDD 21 SoLwuads [puondo ayj
Aof as1o.49x2 3uijjapout 2y3 u1 paydopy uoydUNSSY SULYI0M Y] YT Y] Ul pauivjdxa Sp
U2A0240p] “S1o0dUL] DTUIOU0DD040DU 2Y] DIDUAIISD 0] Pasn [apoul ay] U1 painidpo Ajnf
2q Jou pinoo 21viS J2qUidRY 4aYy1oup Ul Youvaq 40 Livipisqns v dn 3u1ias Jo uwiiof 2y u
uoISUPAXa SSOUISNG A2PA0G-SSO04D WOL[ SUTUWID]IS SI0af2 [p1olfauaq wi.ial-3uo] pruajod
oyl ‘gIDDD 2yl uidliopun sa41102[qo Livuirid 2y JO oU0 ST YINMO4T 12y4vUL ISIIYH
1x27100 2p1adosddp ay) u1 YT ay1 JO Synsad ayj 1as 0] 2y1] pInom [ 902dsad Sty1 uy

‘p121f xv1 21040d.400 Y]
Ul S1S00 UOUDLISTUTUPD L19Y) UO DIV dplaodd o] uoiisod v Ul JOU 2420 ‘UOISSTUIULO))
oYy Aq pajsonbad usym ‘SaIpI§ APqUIYY] “SaljoyIny [puoyvu 1of 3utiq 03 Ajayy
ST GIDDD @Yl Yorym $iS00 Ul uoyonpad aayoadsosd ayy fo uoypuwiyss aayviyupnb
ajquija4 Anf puv aansnvyxa apiaoad o) Jnoiffip uaaq svy 11 ‘s140ff> 152q S, U0ISSIUULO))
oYy ap1dsap puv 23S S1Y] IV ‘U2A2MOL] “242YMaS]2 appud SUID3 Aq jasffo aq o1 a1y a4
1211v40d U1 swiaisds omy Sunviado wodf Sulnsad suapAng [pUOIPpPY Aub JpYy] MaiA Si1
jpsodoud 2y Suiduvduiooop 1410daYy JUdUSSISSY 1oDdUAT 2Y] Ul JNO 12S UOISSTUUIO)) Y]

‘uoyvIY1Isnl Jua121fJns o] 0] Pa4apISU0d 0SIY
51 (rDH) aousnp Jo 1ano) uvadoniy ayy a40foq sandsip puv sainpadodd juauid243p
jongnu 4amaf Jo uonvoadxa SUCISSTUUIO)) Y] ‘DIdUWDY) Y] 0F SuIip4020D ‘AJpuly
‘sooygovad uruuvyd xvy 1su1v3p 1y31f 2yy 0 puv Fuidrid A2fSuvdy 0] §204N0Sa4 J2MNIf
Bunpoipap fo jnsad v sv JasfJo aq pmom (sapnd xv] a1p40di00 pUOILU PUL FINDDD
ayy "21) jo]j0i0d U1 SWISAS OM] SUIUUNA WOAf PaLNdUT 2G O] pa1oadXa SIS0 [PUOIIPPY
aY] MOY UO UIALE UIDq 2ADY PINOD [1DIdP 240U ‘AJ[DO1f102dS "SD1IIOYIND 2IDIS A2GUIP
A0f SUBPANG 2A1DAISTUIUPD pup [v1OUDUL PaID]aI-Z LD 2a1p0adsoad a2y Ajy3nosoy;
240Ul PISSISSD 2ADY PINOD UOISSIUUIO)) Y] IVY] SADPISUOD A0]DINda(] vi2UD) Y]

"gLDDD 2Y1 Jo uonInpo.u
ayy Jo ,S102ffo 1U2ISIXOUOU UDAD 10 JUDILIUSISUL, S|DaA2L YT Yl IDY] MIIA Y] SYDY
dojyvinda(] viawvy) ay) ‘suomid() ayy ul pasivd spuiod oifivads 42y30 2yi 0] SuIUAN]

‘Av1p1sqns fo apdiourid ayp ypm auyy u1 dnf
S1 puv paifijuapr suia]qosd snoiias ayj 0] asuodsad ajpuosodold jsout 2y) SjUasa4do4
a1 gIDDD pasodosd ayy 10Yy] PaOUIAUOD 240f242Y] SI UOISSTUUOD) DY

‘Joyavut 2]8u1s ayg u1 sarunduiod Aq paonf sutajqodd Jo £1a1iva
apim aYj] SSa4ppv 0] JUPLLfNS j0U S1 pup Sanss1 pagadiv] OYidads Ao sassaippp
A71po1dd] UOPUIPL00D XD} U2A0DLOP ISIPOUL UDDqG O1U2YITY IADY SINSIL dY] PUD MO]S
S1 yovo4ddp sty 10y umoys svy aousliadxa ‘saoijovsd xvy jpuolvU Jo uoPUIPA002
oy pajowodd AJua)SISU0D  SDY  UOISSTUMWIOD) dY] B[ PUOID  UOIDUIPAOOD
xvj U0 pasvq yovo.iddp uv y3no.yj pasiipal aq Jou pnood sjyouaq asayj 1yj Anapo S iJ

'§1500 JpUOIPPY Y] YS12MIN0 JjIM G 1D Y1 Jo 1ovduit aaigisod uiiag
~p1ud 2y oY} Pajoadxa S J1 ‘SISVI Y10q Ul UDADMOL] ‘SudISAS xv] 4121 SUIUUNL [0 1SOD
JUDAAND DY] O] PPV PINOM YIIYMm ‘G IDD)) dY] apISSUOID SaJN4 X0] 21p40d10D I1JSAUIOP
A12Y] WIDIUIDUL 0] 2S00YD ADUL SUOYDLSIUIUPD JDY] dN4] OS[D S1 J] “WdISAS MaU 1]
o1 3utyopims Jo asodund ayj 40f §1500 2ADAISTUTUPD pup [P1OUDUL [JO-2U0 UIDLI2D J2IUL
0] 2ADY [[1A SIYLIOYIND XD} [DUONDYU ‘AJIDANIDN "SISOD paIDIOOSSD Y] AD2G PUD SINA



multinationals opt in to the new system, might lead to an underestimation of the
positive effects of the policy.

It is also worth reflecting that gathering quantitative evidence on the extent to which
taxes act as a barrier to cross-border investment is a difficult task, as the potential
additional investment which would take place in the absence of such barriers is not
directly measurable. The claim that tax-related issues are perceived as a barrier
which de facto limits, if not impedes, cross-border investment is substantiated in
section 2.3 of the IAR, which reports on the results of the survey on international
sourcing in Europe administered by Eurostat. According to this source, amongst the
different types of barriers to international sourcing, taxation issues are considered
'very important' by around 12% of the respondents.

The Camera Deputatilor further considers the choice of the three factors which
compose the formula as ‘either unbalanced or non-equivalent or unfair’ and this, in
its view, has ‘a negative impact on the revenues of some Member States, including
Romania’. In order to preserve their tax revenues, Member States should be expected
to respond by making adjustments, which may ‘induce uncertainty and
unpredictability’.

In the Commission's view, the factors do not a priori create inconsistencies. For
instance, the fact that the labour factor takes into account the number of employees
and payroll on an equal footing protects Member States with lower wage levels from
being disadvantaged in the apportionment of the consolidated tax base. Neither are
service-oriented economies expected to a priori lose as a result of the formula
because fixed assets, which are understood to be of low value in service companies,
are not the only factor to determine the allocation of revenues. They account for one
third of the three-part formula. '

The Commission believes that the three-factor formula presents a balanced approach
to taxing income. It places weight on payroll and assets, which are naturally origin-
oriented criteria, as well as sales by destination to reflect consumption. In designing
the formula, the Commission has also benefited from the expertise of the US in the so-
called ‘Massachusetts formula’ to ensure that the factors are robust enough to stand
tax avoidance practices. In the Commission’s view, assets, payroll and sales represent
Jfair indicators for taxing income, as they reflect real economic activity. And they
consist of data which is easily accessible in a company’s accounts.

The Camera Deputatilor also believes that, by pointing out that the proposal does not
include a common rate, the proposal gives rise to the suspicion that the adoption of
the Directive could be 'an important step towards a proposal for the harmonisation of
profit tax rates’

The Commission notes that Article 115 TFEU provides a basis for directives to be
adopted in the interest of the proper functioning of the single market. It is on basis
that the Commission adopted the proposal in question with the aim to reduce the tax-
related obstacles that businesses face when they operate in the single market. Indeed,
national barriers to trade erode the integrity of the marketplace and obstruct the
creation of a single market. Article 115 TFEU is deliberately formulated in an open-
ended manner to cover, subject to more specific provisions such as Article 113 TFEU,



all areas in which action might be necessary for the purposes of the proper
Junctioning of the internal market'. As the Commission explained, this aim did not
Justify the insertion of provisions into the proposal that would have affected the
discretion of Member States regarding their national rate(s) of company taxation.

The main reason why the CCCTB is designed as optional relates to the fact that the
system is primarily addressed to companies which already operate, or plan to expand
their business, across borders and which face tax obstacles arising from the
interaction of Member States' national corporate tax regimes. If the CCCTB were to
be made a compulsory scheme, companies which do not intend to extend their
commercial activities to another Member State would have to incur the cost of
implementing a new tax system (i.e. the common rules) unnecessarily.

As regards the risks of 'forum shopping' attached to the concept of an optional
CCCTB, the Commission is convinced that the system offers sufficient protection
against abusive practices. First, the ‘all-in all-out' rule makes it compulsory that
companies consolidate if they have opted to subject themselves to the CCCTB
Jramework and fulfil the requirements for forming a group (Article 55 in conjunction
with Articles 104(1) and (2) and 4(6)). Second, both single companies and groups
shall apply the system for at least 5 tax years (Article 105(1) first sentence).

Regarding the impact on tax revenues more generally, Member States' budgetary
choices are likely to depend on a variety of factors. For instance, the number of
companies to opt for the CCCTB may be one of the elements to consider in this
regard. The impact on the revenues of Member States will ultimately depend on
national policy choices with regard to possible adaptations of the mix of different tax
instruments or applied tax rates.

The Camera Deputatilor believes that the positive effects of cross-border loss relief
and the elimination of transfer pricing compliance obligations within the group are
not 'the result of certain efficiency based net earnings but of an effective transfer of
public funds into the profit accounts of the companies’.

In the field of cross-border losses, the fact that such losses cannot be surrendered
across the border to another company of the same group creates a setting of over-
taxation within the single market. This is clearly to the detriment of companies.
Rectifying this situation can by no means be taken to mean that tax revenues are
shifted from Member States to corporate taxpayers. It may also be worth noting that
tax revenues collected from such 'overtaxed' income cannot be substantiated on
efficiency grounds either. It is not thus economically justifiable that, within a single
market, state budgets are sustained through measures which cause over-taxation.
Finally, the elimination of transfer pricing compliance obligations would give rise to
a similar reasoning.

The Commission notes that the present area of taxation falls under shared
competence. Article 115 TFEU provides the legal base for measures in this area. It is
on this basis that the Commission has adopted the present proposal, with the aim of
reducing the tax-related obstacles that businesses face in the situations covered by the
proposal. The CCCTB aims to enhance fair tax competition within the EU by making




it more transparent. To this end, it provides for a set of common rules for the tax base
and leaves the rates to be determined by the Member States.

The Commission agrees that the principle of conferral is a cornerstone of European
law and informs the division of competences since the creation of the Communities in
the 1950s. Current Article 115 TFEU actually reproduces the wording of Article 94 of
the Treaty on the European Community and can be traced in the Treaties as far back
as 1957 (it appears as Article 100). I would also like to underline that Article 115
TFEU and its predecessors have so far served as legal bases for all EU Directives in
the field of direct taxation. As a matter of fact, corporate tax Directives have thus
always addressed problems of a cross-border nature with an impact on the internal
market. And the CCCTB proposal for a Directive is no different in this respect.

I would like to thank you again for the Opinions of the Camera Deputatilor and I
hope that these explanations serve to clarify the points raised in the Opinion. I look
Jforward to continuing our political dialogue in the future.

Yours faithfully,

Maros Sefcovi¢
Vice-President



