
 

 

 

EUROPEAN COMMISSION 
 
 
 

 

Brussels, 02.06.2016 
 C(2016) 3136 final 

 

Ms Khadija ARIB  

President of the Tweede Kamer  

Postbus 20018 

NL – 2500 EA DEN HAAG 

 

Dear President,  

The Commission would like to thank the Tweede Kamer for its Opinion on the Proposal for a 

Regulation of the European Parliament and of the Council on the European Border and 

Coast Guard and repealing Regulation (EC) No 2007/2004, Regulation (EC) No 863/2007 

and Council Decision 2005/267/EC {COM(2015) 671 final}. 

This proposal forms part of a broad Border package of ambitious and comprehensive 

measures designed to better manage our external borders and to improve internal security of 

the European Union while safeguarding the free movement of persons in the Schengen area 

in the context of the ongoing migratory crisis.  

The unprecedented scale of influx of migrants in 2015 has clearly demonstrated that the rules 

and mechanisms we currently have at our disposal are not sufficient to deal with the 

challenges posed by this migratory crisis. To address this exceptional situation, the 

Commission adopted on 15 December 2015 an ambitious set of measures incorporated in the 

'Border package'. These measures, in particular the proposed Regulation on the European 

Border and Coast Guard, respond to the necessity to reinforce the way in which the EU's 

external borders are managed as highlighted in the European Agenda on Migration
1
 and 

confirmed by the European Council of 15 October 2015. The Commission welcomes that the 

subsidiarity check carried out by the Tweede Kamer delivered a positive result. The 

Commission hopes that the proposal will be quickly adopted and that the agency will start 

working as soon as possible. 

The Commission is pleased to have this opportunity to respond to the concerns and the 

questions posed in the Opinion of the Tweede Kamer.  

As regards the subsidiarity of the proposal, the Commission would like to point out that the 

management of the EU’s external borders is a common and shared interest of the Member 

States. In an area without internal borders, the protection of the external borders needs to be 
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guaranteed in a sufficient and secured manner. Irregular migration through the external 

borders of one Member State affects all other Member States. This has been clearly 

demonstrated by the sheer scale of the migratory crisis and the secondary movements within 

the EU it has triggered.  

Moreover, the disproportionate pressure at the EU’s external border has placed such a 

burden on the border management systems of the frontline Member States that it has become 

impossible for them to cope with it on their own. The instruments which the individual 

Member States and the EU have today at their disposal are insufficient to address the current 

challenges as they do not allow for the necessary coordinated and unified approach towards 

improving border management and making it sufficiently effective to match the dimension of 

these challenges. All these recent developments, as well as the continuing trend of increased 

migratory flows towards the EU, make it increasingly evident that strengthening external 

border management for addressing irregular migration can be better accomplished at the 

level of the Union. 

The proposal is thus, as considered by the Commission, fully compliant with the principle of 

subsidiarity. 

As regards the proportionality of the proposal, the Commission would like to point out that 

as an instrument intended to respond to the new challenges and realities faced by the EU, 

both as regards migration management and internal security, the proposal puts in place a 

toolbox of comprehensive measures to ensure that rules on integrated border management 

are fully and correctly implemented by all Member States. It provides for measures 

guaranteeing that appropriate action is taken to prevent crisis situations and to intervene at 

an early stage at the external borders. It is only in cases when the situation becomes critical 

and risks putting in jeopardy the functioning of the whole Schengen area that urgent action is 

taken at Union level for direct intervention on the ground. In the Commission’s opinion, the 

proposal does not go beyond what is necessary to achieve these objectives and is thus fully 

compliant with the principle of proportionality. 

In response to the more technical questions and requests for clarification raised in the 

Opinion, the Commission would like to refer to the attached annex. 

The Commission hopes that the explanations provided in this reply address the issues raised 

by the Tweede Kamer and looks forward to continuing the political dialogue in the future.  

Yours faithfully, 

 

 

 

Frans Timmermans               Dimitris Avramopoulos 

First Vice-President               Member of the Commission  



ANNEX 

 

The Commission has carefully considered the issues raised by the Tweede Kamer and would 

like to offer the following observations grouped by topic. 

General aspects 

The proposal on the European Border and Coast Guard strengthens the mandate of the EU 

border agency so as to enable it, among others, to carry out the monitoring of migratory 

flows towards and within the EU, ensure preventive measures are put in place by assessing 

the preparedness of the Member States to face upcoming challenges at their borders as well 

as take urgent action in exceptional situations.  

Consultations  

In drawing up the proposed Regulation, the Commission relied upon the discussions that 

were regularly taking place in the European Council and in the Council of Ministers, as well 

as in the European Parliament on border management and the measures needed to address 

the migratory crisis. In its orientations on the future of border management, the European 

Council of 15 October 2015 called for the strengthening of the external borders of the 

European Union by working towards the establishment of an integrated management system 

for external borders and by enhancing the mandate of Frontex. 

In 2014, the Commission launched a Study on the feasibility of the creation of a European 

System of Border Guards
2
, the results of which were taken into account in the preparation of 

this proposal.  

The Commission has made sure to also take into account the views of relevant stakeholders 

by closely considering the results of the external evaluation of the Frontex Agency, based on 

Article 33 of Regulation (EU) No 2007/2004. This evaluation was carried out between July 

2014 and June 2015 and covers the period from July 2008 to July 2014. On the basis of the 

final report, the Management Board of Frontex issued recommendations regarding possible 

modifications to the legal basis of the Agency on 28 October 2015, the majority of which 

have been reflected in the proposal.  

The Commission has also taken into account the Report of the European Parliament on the 

Special Report of the European Ombudsman's own-initiative inquiry OI/5/2012/BEH-MHZ 

concerning Frontex in developing a complaint mechanism for the Agency. 

Shared responsibility 

This proposal enables the Agency to guarantee that the actions of Member States at the 

external borders are coherent and consistent with a sound policy that benefits the European 

Union as a whole. The Member States retain the primary responsibility for the control of 

their external border while forming part of a strengthened European framework. In times 
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when urgent action is needed, the responsibility for managing the external border should be 

shared between the EU and its Member States. 

Existing legal instruments 

In view of the broad spectrum of repercussions that the migratory crisis has on the EU, the 

Commission has adopted a holistic approach with the European Agenda on Migration
3
 

combining a comprehensive set of measures which include border management, asylum 

policy, cooperation with third countries, increased financial assistance, etc.  

The current crisis is among the biggest challenges that the EU has ever faced. Its dimension 

is so unprecedented that the legal instruments which the EU and its Member States currently 

have at their disposal are not sufficient to address its consequences.  

The Schengen Borders Code does indeed provide for the temporary reintroduction of border 

controls at the internal borders. This possibility, however, is limited in time and should be 

regarded as an exception to be used in specific situations, rather than as a general rule. The 

Schengen area needs to be safeguarded. There is an urgent need to provide for legal 

guarantees that the conditions for lifting the controls which some Member States decided to 

reintroduce at their internal borders are met so that the Schengen area is brought back to 

normal. The Commission would like to point out that no exclusion of any Member State from 

the Schengen area is planned, nor foreseen in the Schengen acquis. On 4 March 2016 the 

Commission adopted a Communication "Back to Schengen – A Roadmap"
4  setting out 

concrete steps needed to return order to the management of the EU's external and internal 

borders. 

For such an area of free movement where internal border controls are abolished to function 

properly, the external borders need to be well protected. Therefore, there is a need to 

strengthen the EU border agency and to enable it to provide for a unified and coordinated 

response at EU level ensuring a high level of protection of the common external borders.  

The strengthening of the Agency should indeed go hand in hand with properly functioning 

registration procedures and asylum and return policies. Efforts in this direction are currently 

ongoing: hotspots are already operational on the ground in Italy and Greece and the 

proposal provides for a legal framework for this approach; more efforts are needed but work 

is going in the right direction.  

As to return, it needs to be indicated that Frontex currently has competences in this field 

which the proposal significantly reinforces. The Agency will have new tools to assist Member 

States' return activities, but the Member States concerned will remain responsible for these 

activities, including for decisions on who has the right to asylum, on the issuing of return 

decisions and on conducting removals. The Agency's activities in the field of return will be 

carried out in strict compliance with the Charter of Fundamental Rights of the European 

Union and Protocol 4 to the European Convention of Human Rights. Rights and obligations 

of migrants are always assessed and determined individually, including against the risk of 

non-refoulement. 
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The Commission will in due time present new proposals with a view to reform the Common 

European Asylum System. 

Role of the European Commission 

The presence of the Agency on the territory of a Member State which has not requested 

assistance at EU level will be made possible on the basis of a Commission implementing 

decision and will only be triggered as a very last resort in a limited number of duly justified 

cases. Pursuant to Article 18 of the proposal, these cases are: 

1) when a Member State fails to implement the necessary corrective measures to address 

the deficiencies in its border management system identified by the Agency following a 

vulnerability assessment referred to in Article 12, or  

2) when the Agency identifies that the external borders of that Member State are exposed 

to such a disproportionate migratory pressure that it is impossible for it to cope on its 

own, 

provided that this situation renders the control of the external borders ineffective to such an 

extent that it risks putting in jeopardy the functioning of the Schengen area. 

The decision to trigger Article 18 is taken by the Commission in line with the examination 

procedure as defined in Article 5 of Regulation (EU) No 182/2011
5
, which means that the 

adoption of such a decision requires a favourable opinion by a qualified majority of a 

Committee composed of representatives of the Member States.  

The sovereignty of the Member State concerned is guaranteed by this procedure: the 

Executive Director and the Member State concerned have to draw up the operational plan of 

the activity defined in the Commission implementing decision. The Member State concerned 

has to cooperate in the implementation of the measures defined in the Commission Decision. 

In this context, it is important to draw attention to the provisions of Article 39 (4) of the 

proposed Regulation which clearly explain that members of the teams sent by the Agency 

may only perform tasks and exercise powers under the instructions of the host Member State 

and – as a general rule – in the presence of border guards or other relevant staff from the 

host Member State.  

In general, the proposal provides for a more visible role of the Executive Director of the 

Agency but this role concerns mostly cases of a technical and operational character which 

require timely reactions so as to prevent or address emerging crisis situations like those 

explained above. For instance, following a vulnerability assessment, the proposal provides 

for the Executive Director of the Agency to adopt a decision addressing corrective measures 

to the Member State concerned. If the Member State does not comply with this decision, the 

Executive Director should refer the issue to the Management Board of the Agency. Another 

example is Article 18 (4) and the role of the Executive Director together with the Member 

State concerned to draw up the operational plan which is a document of purely technical 
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character (cf. Article 15 and article 16 (6)), implementing the political decision taken by the 

Commission that urgent action is needed and setting out the measures to be taken. 

As to the enforcement of Article 18 and the possible non-cooperation of the Member State 

concerned to implement the Commission decision, it should be noted that the infringement 

procedures for non-compliance with EU law could be launched.  

It is to be pointed out that under EU law, border control must always be exercised in a 

proportionate manner. It is to be noted that the Schengen Catalogue
6
 highlights as a 'best 

practice' that the national border control authorities should be of a civilian nature. Still, it is 

up to the Member States to define the responsible national authority or authorities to perform 

border control and the means to use when carrying it out. Depending on its national 

legislation and taking into account the proportionality of the measures chosen, a Member 

State may decide to involve its military authorities in border surveillance. Nevertheless, the 

EU has no competency whatsoever with regard to the use of national armed forces. The 

proposal on the European Border and Coast Guard does not change this and it is not for the 

Commission to decide whether or not a military intervention at the external borders of a 

Member State is to take place. 

Contributions by the Member States 

With the introduction of mandatory pooling of resources - both of border guards and other 

relevant staff and of technical equipment – for the operational activities of the Agency, the 

proposal aims to address one of the major weaknesses of the current system. To date, Frontex 

has relied on the voluntary contributions by the Member States which, especially in the 

current crisis, have been insufficient and have often prevented Frontex from operating 

effectively. The Commission, therefore, proposes to establish a rapid reserve pool as a 

standing corps of 1500 border guards to which each Member State will have to provide a 

proportionate contribution and which the Agency will be able to call upon so as to deploy a 

rapid border intervention.  

The details on the contributions – 3% and 2% of staff for Member States with or without, 

respectively, sea and land borders, and the minimum number of 1500 border guards to form 

the rapid reserve pool – are based on the study
7
 on the feasibility of creating a European 

System of Border Guards carried out in 2014. For the purposes of this study, Member States 

were requested to provide information on their number of personnel dealing with border 

control tasks. The Commission used those figures, as well as information from Frontex on the 

current deployment of staff in operational activities, to assess that a standing corps of a 

minimum number of 1500 border guards would be needed so that situations requiring urgent 

action can be effectively addressed. The profiles and the number of staff for the rapid reserve 

pool will be decided upon by the Management Board of the Agency by a majority of three-

quarters on a proposal from the Executive Director. According to the proposal, the exact 

contribution of each Member State will depend on the overall number of its staff dealing with 

border management.  
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Similarly, the mandatory pooling of technical equipment to be deployed by the Agency has 

also proved necessary. The equipment which the Member States will be obliged to contribute 

is equipment solely owned by the Agency registered in a Member State (e.g. patrol vessels, 

aircraft) and the equipment purchased by the Member States with a high EU co-financing 

rate of 90% under Specific actions of the Internal Security Fund as defined in Annex II, 

point 2 of Regulation (EU) No 515/2014
8
. These categories of equipment are financed by the 

EU, i.e. the Agency’s budget and the Internal Security Fund/Borders, respectively, with the 

aim of being used in the Agency's operational activities when needed, which justifies them 

being placed at its disposal. It is to be noted that in the periods when the equipment is not 

used by the Agency, the Member State concerned can use it for its national border control 

purposes. 

Democratic safeguards 

The Agency has a number of duties to report upon its activities and to monitor its work. Most 

importantly the Agency must establish a consolidated annual activity report including an 

evaluation of joint operations and rapid border interventions. The Commission must conduct 

an evaluation every three years to assess the impact, effectiveness and efficiency of the 

Agency in all of its activities. The findings of this evaluation will be forwarded to the 

European Parliament, the Council and the Management Board of the Agency. Furthermore, 

the European Parliament or the Council can also invite the Executive Director of the Agency 

to report to those institutions as to the carrying out of his or her tasks. 

Additionally, the proposed Regulation provides for a visible role of the European Parliament 

as regards the work of the Agency. The Agency will consult the European Parliament on its 

multiannual and annual programming and will regularly inform it of its activities, such as its 

cooperation with third countries, the deployment of liaison officers to the Member States, the 

Member States’ contributions to the mandatory pools of human resources and technical 

equipment, including in cases where any shortages in these pools might occur. The European 

Parliament will be informed as soon as possible should the provisions of Article 18 be 

triggered. 

Funding 

The financial implications of the proposal are explained in its Legislative Financial 

Statement. It provides for a gradual increase of the budget of the Agency starting from 

EUR 281 million in 2017 to reach EUR 322 million in 2020. This increase was considered 

necessary to reflect the enhanced tasks and responsibilities of the Agency. The concrete 

figures will depend on the final outcome of the negotiations and the final text of the 

Regulation. It needs to be pointed out that the budget of Frontex for 2015 and 2016 has 

already been tripled with view to strengthening the Triton and Poseidon operations. The 

modalities on how exactly the increased budget will be provided for is to be decided by the 

budgetary authorities. 
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