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Dear Mr. Timmermans, 

 

In its meeting of 15 March 2016 the Standing Committee for Security and Justice of the Senate 

of the States General discussed the Commission Communication ‘Digital contracts for Europe – 

Unleashing the potential of e-commerce’1, the Proposal for a Directive on certain aspects con-

cerning contracts for the online and other distance sales of goods2 and the Proposal for a Direc-

tive on certain aspects concerning contracts for the supply of digital content3.  In the context of 

the political dialogue with the European Commission the members of the People’s Party for 

Freedom and Democracy (VVD) parliamentary party4 and the members of the Socialist Par-

ty (SP) parliamentary party5 have the following comments and questions about the Communi-

cation and the two Proposals.  

 

The members of the VVD parliamentary party have taken note with interest of the Communica-

tion and the two Proposals referred to above. They wish to point out that payment involving the 

provision of access to personal data would directly impact the privacy of the persons concerned. 

Payment made by means of personal data is therefore closely connected with the value placed 

on protecting privacy. Where individuals purchase certain deliverables online for cash, the value 

is clear both to them and to their counterparty or counterparties. But how can the same deli-

verables be valued in non-monetary consideration (i.e. personal data)? How would individuals 

be in a position to determine the value of these deliverables? What is necessary for this purpo-

se? How would individuals be made aware of the consequences for their privacy of using their 

personal data to pay a provider or supplier? How would individuals be given the opportunity to 

gauge and then value these consequences? The members of the VVD parliamentary party re-

quest the Commission to consider these questions. 

 

                                                
1 COM(2015) 633; for the proceedings in the Senate see electronic dossier number E150041 at 
www.europapoort.nl. 
2 COM(2015) 635; for the proceedings in the Senate see electronic dossier number E150043 at 
www.europapoort.nl. 
3 COM(2015) 634; for the proceedings in the Senate see electronic dossier number E150042 at 
www.europapoort.nl. 
4 13 seats in the Senate of the States General. 
5 9 seats in the Senate of the States General. 
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The members of the VVD parliamentary party also wish to raise the following questions. How do 

the proposed arrangements relate to the existing and forthcoming privacy legislation?  The 

forthcoming European General Data Protection Regulation creates a right to data portability. 

What would be the consequences, for example, if a person were to provide access to his perso-

nal data as a form of non-monetary consideration, but subsequently invoke his right to data 

portability and request the transfer of his data from one provider to another? How should the 

term consent be interpreted in the existing and forthcoming legislation? The basic principle in 

the existing legislation is that consent must always be ‘freely’ given. A refusal of consent must 

not entail such negative consequences that consent is given as a matter of course. What will be 

the position if the proposed Directives and Regulations enter into force? The Commission is re-

quested to respond.  

  

The members of the SP parliamentary party have taken note with interest of the Communicati-

on and the two Proposals referred to above. They wish to point out that the Proposal for a Di-

rective on certain aspects concerning contracts for the online and other distance sales of goods 

gives consumers a right to return goods within two years, which is equal to statutory warranty 

period. However, in the Netherlands a different period applies in the case of goods that may be 

expected to have a longer lifespan, such as computers, refrigerators and washing machines. 

This prevents a situation in which a consumer is left empty-handed where, say, a washing ma-

chine turns out to be defective two years and one day after the date of purchase. Such a reme-

dy will be made impossible by the Directive, which will therefore substantially weaken consumer 

protection. The members of the SP parliamentary party point out that it would be a good idea to 

modify the Directive in this respect.   

 

The members of the SP parliamentary party also note as follows. The Directive6  purports to 

exclude a category of digital content: it does not apply to content which is embedded in goods 

in such a way that it operates as an integral part of the goods and its functions are subordinate 

to the main functionalities of the goods. This is an area in which different types of content can 

be very closely intertwined. For example, does this exclusion cover an app which controls one’s 

lighting? Or a smart energy meter? Or a Tesla? With a view to the ‘Internet of Things’ the mem-

bers of the SP parliamentary party advocate that the Directive be structured with this in mind. 

They would kindly request the Commission for a response to these points.   

  

The members of the VVD parliamentary party note that the proposed Directive on contracts for 

the supply of digital content includes a broad definition of ‘digital content’, but that the Internet 

of Things is expressly excluded from the scope of the proposed Directive in Recital 17. It is 

questionable whether this is workable in practice. Can the Commission provide a further expla-

nation? When would digital content function as an integral part of goods and when would it be 

subordinate to the main functionalities of those goods? 

 

                                                
6 COM(2015) 634; for the proceedings in the Senate see electronic dossier number E150042 at 
www.europapoort.nl 
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The members of the SP parliamentary party would also point out that Article 6, paragraph 27,  

makes it possible for the supplier to define exceptions to the rule on non-conformity of digital 

content. In the opinion of the members, this is risky since not only do many users already find 

the general terms and conditions too complicated but this would also create an unclear situati-

on. In addition, the product is so complex that the Directive could provide a kind of sham pro-

tection. They wonder why the Commission has not chosen to define the requirements which the 

product must satisfy.   

  

Lastly, the members of the SP parliamentary party would point out that Article 148 indemnifies 

the seller against consequential loss that does not occur in the digital environment. This is re-

markable because the consequential loss can be very great, particularly where the Internet of 

Things is concerned.    

  

In conclusion, the members of the SP parliamentary party consider that, save for the comments 

above, this Directive will be an improvement on the present situation and will indeed help to 

strengthen consumer protection. The members therefore consider it all the more regrettable 

that the option of maximum harmonisation has been chosen, particularly since this means that 

the snags and hitches identified above can longer be put right in national legislation. If this were 

to be made possible, the members of the SP parliamentary party would largely embrace the 

proposal. They therefore urgently request the Commission to reconsider the principle of maxi-

mum harmonisation.  

  

The Standing Committee for Security and Justice of the Senate of the States General looks for-

ward with interest to receiving the answers of the European Commission and would be grateful 

to receive them as quickly as possible but in any event no later than three months from the 

date of this letter.   

   

Yours sincerely,  

  

Dr A.W. Duthler   

Chair of the Standing Committee for Security and Justice  

 

                                                
7 Ibid.  
8 Ibid, p. 15.  


