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Dear President, 

The Commission would like to thank the Tweede Kamer for its Reasoned Opinion 
concerning the proposal for a Regulation of the European Parliament and of the Council 
amending Regulation (EC) No 1829/2003 as regards the possibility for the Member 
States to restrict or prohibit the use of genetically modified food and feed on their 
territory {COM(2015) 177 final}. 

The Commission considers that granting Member States the possibility to take their own 
decisions at national level on the basis of compelling grounds, other than those linked to 
the risk assessment of GMOs, will allow these Member States to better reflect their 
national concerns, and at the same time will alleviate the tensions surrounding the EU 
decision-making process on GMOs. Such a possibility is provided by the Treaty on the 
Functioning of the European Union (TFEU), since its Article 36 and related case-law of 
the Court of Justice of the EU allow derogations from the single market rules when 
justified by compelling grounds or overriding reasons of public interest.  

In this context, the Tweede Kamer finds that the proposal is excessively restrictive or 
does not allow Member States to use grounds which relate to the assessment of the 
potential risks to health and to the environment. The Commission would like to stress 
that the limits of the proposal are set by the Treaties, particularly Articles 34 and 36 
TFEU and the general principles of law, among which are the principles of 
proportionality and non-discrimination. It should also be kept in mind that the proposal 
does not affect the existing provisions of EU law that allow Member States to adopt 
emergency measures on the basis of new information that becomes available after a 
GMO has been authorised, provided that the product in question poses a serious risk to 
health or to the environment.  
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The Commission would also like to underline that the procedure which is followed for the 
authorisation of GMOs and which allows the Commission to adopt a decision in the 
absence of a qualified majority in favour or against the draft decision was agreed upon 
by the European Parliament and the Council1. This procedure is applied in many other 
areas of EU law without controversy as to its democratic nature. The qualified majority 
rules are those which are set in the Treaties, and the procedure does not allow the 
Commission to adopt a draft decision, should the vote of Member States results in a 
qualified majority against it. This situation has never happened in the GMO area.  

Finally, as regards the compliance with the principle of subsidiarity, the Commission 
notes that the proposal does not transfer the entire competence to decide on GMO 
authorisation to Member States. It only provides a possibility for Member States to adopt 
measures restricting or prohibiting the use of genetically food and feed on their territory, 
after the EU authorisation has been issued. Therefore, the proposal does not affect the 
elements of the GMO authorisation which are better addressed at EU level, such as the 
assessment by the European Food Safety Authority and the principle of a risk 
management decision which is taken at EU level on the basis of this assessment. 
However, in the light of the variety of the positions expressed by Member States on 
GMOs, it clearly appears that measures based on legitimate considerations, which are 
not related to the risk assessment, could be better handled at national level.  Such an 
approach is in line with the principle of subsidiarity. 

The points made above are based on the initial proposal presented by the Commission 
which is currently in the legislative process involving both the European Parliament and 
the Council in which your government is represented. 

The Commission hopes that these clarifications address the issues raised by the Tweede 
Kamer and looks forward to continuing the political dialogue in the future.  

Yours faithfully, 

 

 

Frans Timmermans   Vytenis Andriukaitis 
First Vice-President  Member of the Commission

    
    

                                                 
1  Regulation (EC) No 182/2011 of the European Parliament and of the Council of 16 February 2011 

laying down the rules and general principles concerning mechanisms for control by Member States of 
the Commission’s exercise of implementing powers, OJ L 55, 28.2.2011, p. 13–18. 


