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Dear Chairman, 

The Commission would like to thank the Poslanecká snĕmovna for its Opinion on the 

proposal for a Regulation of the European Parliament and of the Council on controls on cash 

entering or leaving the Union and repealing Regulation (EC) No 1889/2005 {COM(2016) 

825 final}. The Commission welcomes the general support expressed by the Poslanecká 

snĕmovna for the Commission proposal, which would be an integral part of the European 

Union's approach against money laundering and the financing of terrorism.   

The aim of the proposal is to bring Regulation (EC) No 1889/2005 on cash controls into line 

with international standards and best practices in the fight against money laundering and the 

financing of terrorism by implementing agreements set out in the Commission 

Communication on an Action Plan for strengthening the fight against terrorist financing 

{COM(2016) 50 final of 2 February 2016}.  

The Commission is pleased to have this opportunity to provide a number of clarifications 

regarding its proposal and trusts that these will allay the Poslanecká snĕmovna's concerns. 

Regarding the inclusion of precious commodities in the definition of cash, it should be noted 

that customs legislation only imperfectly covers movements of such commodities. For gold, 

which is carried by natural persons who reside in the European Union and are acting as 

private individuals, there is no obligation under customs legislation to declare this to 

customs authorities when they leave the Union territory. Furthermore, in circumstances 

where a customs declaration is to be made, this declaration does not cover a number of 

elements which the Financial Action Task Force – the  supra-national policy-making body of 

reference whose recommendations the Union has committed itself to implement – deems 

essential in order for authorities to be able to determine if there might be grounds to suspect 

money laundering or terrorist financing, such as the economic provenance and the intended 

use of the commodities / cash. 
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In its proposal, the Commission introduces the notion of a 'disclosure obligation' for 

unaccompanied cash. If competent authorities find amounts equal to or greater than 10 000 

euro in consignments entering or leaving the Union and if, following a risk analysis, they 

determine that a declaration should be made, they may request the sender, recipient or their 

representative to make such a declaration. Once such a request has been made, compliance 

is mandatory, not optional. Such a disclosure obligation is fully in line with the relevant 

Financial Action Task Force standards, which allow for either a mandatory declaration 

system or a disclosure system to be used. The proposal would fully empower the competent 

authorities to perform any controls and request a declaration be made whenever they deem it 

appropriate. 

A systematic obligation to declare unaccompanied cash would have placed a 

disproportionate administrative burden on legitimate economic operators and authorities.  

Furthermore, practical and empirical considerations led the Commission to believe that this 

burden would essentially be borne by persons wishing to respect the legislation, while 

criminals would not declare anything.   

In response to the more technical comments in the Opinion, the Commission would like to 

refer the Poslanecká snĕmovna to the attached annex. 

The points made above and in the annex are based on the initial proposal presented by the 

Commission which is currently in the legislative process involving both the European 

Parliament and the Council. The Poslanecká snĕmovna's Opinion has been made available to 

the Commission's representatives in the ongoing negotiations with the co-legislators and will 

inform those discussions.  

The Commission hopes that the clarifications provided in this reply address the issues raised 

by the Poslanecká snĕmovna and looks forward to continuing our political dialogue in the 

future.  

Yours faithfully, 

 

 

 

Frans Timmermans                Pierre Moscovici 

First Vice-President                Member of the Commission 
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ANNEX 

 

The Commission has carefully considered each of the issues raised by the Poslanecká 

snĕmovna in its Opinion and is pleased to offer the following clarifications. 

No requirement to include precious commodities in the definition of cash as these are 

already covered by customs legislation. 

The proposal defines 'commodities used as highly liquid stores of value' as "goods that 

present a high ratio between their value and their volume and that can easily be converted 

into currency through accessible trading markets whilst incurring only modest transaction 

costs". The constitutive elements of this definition are listed in Annex I to the proposal and 

comprise (a) coins with a gold content of at least 90 % and (b) bullion such as bars, nuggets 

or clumps with a gold content of at least 99.5 %.   

In the interpretative note to Recommendation 32, the Financial Action Task Force mentions 

that gold, precious stones, jewellery, etc. are not subject to the provisions of the 

recommendation in question. The Financial Action Task Force, however, adds that this does 

not mean that the commodities in question do not represent a risk that should not be 

addressed in terms of cross-border movements of value and notes that: "These items may be 

otherwise covered under customs laws and regulations. If a country discovers an unusual 

cross-border movement of gold, precious metals or precious stones, it should consider 

notifying, as appropriate, the Customs Service or other competent authorities of the countries 

from which these items originated and/or to which they are destined, and should cooperate 

with a view toward establishing the source, destination, and purpose of the movement of such 

items, and toward the taking of appropriate action." 

By specifying a limited list of commodities which would be subject to an obligation to 

declare, the Commission proposal aims at achieving a proportionate approach, addressing 

the risks related to gold which have been communicated by law enforcement agencies from a 

majority of Member States, whilst ensuring that the commodities to be considered as cash are 

precisely listed, thereby facilitating possible enforceable controls. The purity limits laid down 

in Annex I for gold correspond to the lower limits for gold to be considered as 'investment 

grade' and be hallmarked with the weight and content indicated, allowing for an easy 

determination of value. 

Finally, although the proposal is conceived as a self-standing legal instrument, it is without 

prejudice to the application of customs legislation. 

Article 6 does not provide a solution for amounts which are split up between several 

persons travelling together or between several consignments in order to escape the 

obligation to declare. 

The phenomenon where persons travelling together divide between themselves amounts of 

cash carried so that each individual carries a sum lower than the declaration threshold, with 

the intention of escaping the declaration obligation, has indeed been documented. 
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The proposed Article 6 would allow for the recording of information on any cross-external 

border movement of sums below the declaration threshold if there are indications of criminal 

activity, such as this notion is defined in the proposal. Furthermore, the proposed Article 7 

would allow for the temporary retention of the cash under such circumstances. 

The Commission points out that pursuant to the proposal, the competent authorities would 

notify the national Financial Intelligence Unit (FIU) of such movements. The Financial 

Intelligence Unit is the central entity established in each Member State for the purpose of 

data analysis in the fight against money laundering or terrorist financing; it has access to 

additional data and may decide to refer cases to the judicial authorities for further 

investigation. 

Taking into account fundamental rights such as the right to property and protection against 

arbitrary retention of property, an approach needed to be selected which enables authorities 

to act but requires a certain threshold (indications of criminal activity) to be reached before 

action could be taken with regard to cross-external border movements of cash below the 

declaration threshold. 

It is to be noted that action against individuals carrying sub-threshold amounts but clearly 

travelling together would not be excluded, in function of the specific elements of the case, 

which need to be individually assessed. 

A single European database for transfer notifications should be established and be 

accessible to each Member State. Information should be retained for five years. 

Pursuant to the proposal, information regarding declarations, infractions against the 

obligation to declare and indications of criminal activity would be communicated by the 

competent authorities to the Financial Intelligence Unit as quickly as possible. The Financial 

Intelligence Units of Member States are able to securely connect and exchange the data in 

question. 

The proposal would make it mandatory for competent authorities to exchange data with their 

counterparts in other Member States regarding infractions against the obligation to declare 

and concerning cases where there are indications of criminal activity. The Commission 

proposes to lay down the technical modalities for such exchange via implementing 

legislation, to be adopted pursuant to a committee procedure in which the Member States 

would be fully involved.  

The rationale underlying the exchange of the data in question between competent authorities 

is providing for effective controls. A proportionate approach needs to be maintained, taking 

into account elements relating to personal data protection. The Commission deems it 

disproportionate to mandatorily exchange declarative data to the extent that this concerns 

regular declarations where no infractions have been committed. The communication to 

competent authorities of data pertaining to persons who have – at least prima facie – 

correctly declared would add little in terms of providing for more effective controls. The 

Commission would, however, like to point out that all data will be communicated to the 

Financial Intelligence Units, which can perform analysis, have access to other financial data 

to which the competent authorities for cash controls do not have access, and might still refer 

cases to the (judicial) authorities for further investigation. 
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Under the proposal, Article 12(4) would specify with regard to the period of retention that 

"Personal data obtained in accordance with Articles 3, 4 and 6 shall be stored by the 

competent authorities and the Financial Intelligence Unit for a period of five years after the 

date on which it was collected." 

Alignment of the definition of 'prepaid cards' with European payment legislation and anti-

money laundering legislation. Problems for the Czech Republic to acquire technical means 

for controls of such cards. 

Neither the anti-money laundering Directive (Directive (EU) 2015/849 of the European 

Parliament and of the Council of 20 May 2015
1
 on the prevention of the use of the financial 

system for the purposes of money laundering or terrorist financing), nor the e-money 

Directive (Directive 2009/110/EC of the European Parliament and of the Council of 16 

September 2009
2
 on the taking up, pursuit and prudential supervision of the business of 

electronic money institutions) explicitly define 'prepaid cards'. The aforementioned 

instruments refer to ‘electronic money’, the definition of which may, however, also 

encompass dematerialised instruments, which can by their nature not be the subject of 

physical controls upon crossing the external border. While the definition of ‘prepaid cards’ 

as proposed is compatible with the definition of ‘electronic money’, its scope of application 

needed to be adjusted in order to reflect that only specific types of physical instruments in the 

shape of non-nominal payment cards that are not linked to a bank account would be 

considered as cash. 

While the term ‘prepaid card’ is defined in the proposal, the definition acts as a placeholder, 

and such cards would not presently be subject to any obligation to declare as Annex I is 

empty for the category. Any inclusion of such cards in Annex I would take place after the 

necessity and proportionality of such a measure has been demonstrated and under the 

supervision of the European Parliament and the Council. One of the elements that would be 

evaluated is the enforceability of such inclusion. On a technical level, it is to be noted that 

technologies exist (handheld wireless card readers) that allow authorities to control the 

amount of value stored on the card and even to temporarily retain the value associated with 

the card.   

 

                                                            
1 Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention of 

the use of the financial system for the purposes of money laundering or terrorist financing, amending 

Regulation (EU) No 648/2012 of the European Parliament and of the Council, and repealing Directive 

2005/60/EC of the European Parliament and of the Council and Commission Directive 2006/70/EC, OJ L 141, 

5.6.2015, p. 73–117. 
2 Directive 2009/110/EC of the European Parliament and of the Council of 16 September 2009 on the taking up, 

pursuit and prudential supervision of the business of electronic money institutions amending Directives 

2005/60/EC and 2006/48/EC and repealing Directive 2000/46/EC, OJ L 267, 10.10.2009, p. 7–17. 
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