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Dear President,  

The Commission would like to thank the Narodno Sabranie for its Reasoned Opinion on the 
Commission's proposal for a Regulation on cooperation between national authorities 
responsible for the enforcement of consumer protection laws {COM(2016) 283 final}. The 
Commission appreciates the overall support expressed for cross border enforcement and for 
a revised Regulation. 

As required by Article 114, paragraph 3 of the Treaty on the Functioning of the European 
Union (TFEU), the proposal is based on a high level of consumer protection and it takes into 
account the new developments in consumer markets such as the digitalisation and 
globalisation of business practices. It should contribute substantially to the ambition of 
unleashing the Digital Single Market, which is a priority for the Union's economic growth.  

The Narodno Sabranie is concerned that the proposal contains provisions, in Articles 4, 8, 
10, 18, 21, 23, 24, 29, 31, 35 and 42, which are in breach of the principle of subsidiarity, and 
provisions in Articles 8 and 46, that breach the principle of proportionality. In particular, the 
Narodno Sabranie does not consider the quantitative and qualitative indicators as sufficient 
to justify the adoption of legislative measures at Union level to achieve the objectives of the 
Regulation.  

It should first be stressed that these proposed measures only concern situations with a cross- 
border dimension that Member States cannot address alone. In this context, the Commission 
has carefully scrutinised the proposal and the accompanying Impact Assessment so that it 
fully respects the principles of subsidiarity and proportionality. The proposal builds on the 
existing framework adopted in 2004 to bridge national jurisdictional limitations and to offer 
possibilities for national authorities to work together and address concrete issues, so that 
consumers and traders can fully benefit from the Single Market. The novelties in this 
proposal are limited to the key elements required to modernise and adapt this cooperation 
framework to the digital markets and to its cross-border challenges.  

The cost/benefit calculations performed show that the additional costs for national 
authorities will be limited compared to the expected benefits resulting from a reduction of the 
detriment suffered by consumers due to business non-compliance with online consumer 
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rights. Our estimates show that 37% of traders in key online consumer markets do not respect 
Union consumer laws, generating a detriment of EUR 770 million per year for consumers1. 
Some Member States will need to adapt their national laws to enable their competent 
authorities to ensure the full implementation of the Regulation. In the medium term, thanks to 
strengthened enforcement coordination, national authorities will benefit from the pooling of 
their resources and they will be in a position to achieve more with the same resources. For 
example, one coordinated action replacing 28 national actions could result in net total 
savings at the EU level varying from ca. EUR 180,000 (in case of a successful coordinated 
negotiated action) to approximately EUR 815,000 (in case of a failed action leading to 
litigation).  

The proposal does not call into question the freedom of Member States to choose an 
enforcement system they deem appropriate and to decide whether national enforcement 
bodies will exercise the proposed powers directly under their own authority or by application 
to courts. It retains the principle that the Member States shall ensure that the powers are 
exercised in full respect of their Constitutions, fundamental rights and the principle of 
proportionality. It does not oblige competent authorities to designate a competent authority 
from another Member State to take enforcement measures, including compensation of 
consumers. In fact, Article 18, paragraph 4, of the proposal ensures that competent 
authorities should take enforcement measures simultaneously so as to prevent circumvention 
of measures taken in one Member States by traders relocating to another Member State. 
Article 4 provides a procedural harmonisation concerning the 5 year limitation period for the 
imposition of penalties in order to ensure legal certainty and equality of treatment for 
traders. The adoption of implementing acts of Articles 10 and 31 will strictly rely on the 
provisions of the new Regulation and will operate within their boundaries. It will also be 
subject to the examination procedure under Article 5 of Regulation (EU) No 182/ 20112, 
laying down the rules and general principles concerning mechanisms for control by Member 
States of the Commission's exercise of implementing powers. 

The Commission thanks the Narodno Sabranie for raising concerns about the potential lack 
of legal certainty that could hinder the implementation of Article 23, related to the agreement 
of a common position among national authorities. As the Commission's proposal for a 
Regulation on cooperation between national authorities responsible for the enforcement of 
consumer protection laws only applies to the EU legislation listed in its Annex, and since one 
of the aims of this proposal is to avoid possible inconsistencies in the enforcement of EU 
consumer laws at national level, differences stemming from the texts of transposed Directives 
from the Annex should not impact the assessment of the same facts made by different national 
authorities. The objective of Article 29, including in combination with Article 21, is not to 
confer the powers of Article 8 on the Commission.   

                                                            
1    See the Impact Assessment accompanying the proposal, SWD(2016) 164 final,     25.5.2016, 
http://ec.europa.eu/consumers/consumer_rights/unfair-trade/docs/cpc-revision-proposal-impact-
assessment_en.pdf. 
2    Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011 laying 
down the rules and general principles concerning mechanisms for control by Member States of the 
Commission’s exercise of implementing powers, OJ L 55, 28.2.2011, p. 13–18. 

http://ec.europa.eu/consumers/consumer_rights/unfair-trade/docs/cpc-revision-proposal-impact-assessment_en.pdf
http://ec.europa.eu/consumers/consumer_rights/unfair-trade/docs/cpc-revision-proposal-impact-assessment_en.pdf
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The points made above are based on the initial proposal presented by the Commission which 
is currently in the legislative process involving both the European Parliament and the 
Council in which the Bulgarian government is represented. 

In response to the more technical comments in the Opinion, the Commission would like to 
refer to the attached Annex. 

The Commission hopes that the clarifications provided in this reply address the issues raised 
by the Narodno Sabranie and looks forward to continuing the political dialogue in the future.  

Yours faithfully, 

 

 

Frans Timmermans Andrus Ansip 
First Vice-President Vice-President of the Commission 
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ANNEX 

The Commission has carefully considered each of the issues raised by the Narodno Sabranie 
in its Reasoned Opinion and would like to offer the following additional clarifications 
concerning the points below.    

The enforcement of consumer legislation across the EU lacks the adequate common grounds 
which are needed to face current technological challenges. Under Article 8, the proposal 
requires Member States to equip competent authorities with the minimum range of powers 
they need to work together faster and more efficiently to address unlawful practices, 
especially those taking place online. An alignment of the minimum powers between EU 
authorities is something which cannot be achieved through individual action at national level 
but has to be established at Union level, so that authorities can cooperate based on powers 
which are consistent, compatible and can address efficiently illegal business practices. 
Without this common ground, non-compliant traders would exploit gaps in enforcement by 
relocating to Member States whose authorities are not equipped to tackle unlawful practices. 
In this respect, the powers enshrined at letters "g", "h", "i", "k", "n", "o" and "p" of Article 8 
and the provisions regarding  the follow up of commitments in Article 24 are indispensable to 
efficiently address a number of misconducts currently developing on the digital markets, 
which cannot be efficiently tackled under the current cooperation framework: 

- Relocating and/or altering of business practices or hiding/altering of identity to 
escape enforcement actions; 

- In the digital environment, it may be relatively easy for rogue traders to exploit 
jurisdictional boundaries and limitations and cause substantial detriment to the 
consumer. Illegal trading activities may be quickly closed, only to re-appear in a 
slightly modified form elsewhere. In such cases, the trader usually hides its identity 
behind a number of intermediaries and linked companies. Presently, national 
authorities have limited powers to obtain information on the real trader behind the 
malpractice and may need to seek the help of specific authorities (such as financial 
police) or third parties (such as domain registrars); 

- Traders having good pre-contractual information on their websites but not respecting 
consumer rights during the sale or after the sale. 

Enforcers need not only to check pre-contractual consumer rights but also what happens 
after consumers have signed up to an online deal: for example, whether the withdrawal right 
is respected or whether the advertised price corresponds to the price invoiced. To get 
evidence on illegal practices in this respect, enforcers need to recreate the consumers' 
experience (i.e. enter into the contract with the trader, buy a good, and then exercise the right 
of withdrawal), as a mere check of a website is not sufficient. In addition, in certain cases 
traders adapt their behaviour, knowing that their commercial practices are being 
investigated.  

•  Traders repeating malpractices due to the insufficient deterrent effect of sanctions or 
compensations 



5 

The availability and choice of sanctions has an impact on the degree of deterrence of public 
enforcement. The need for sanctions is regulated as part of the substantive legislation 
included in the Annex of the existing Regulation on Consumer Protection Cooperation 
(CPC)3. The types of sanctions and their levels are set by national laws. They may however 
not be applicable in a cross-border context. As a consequence for some Member States, if the 
infringement is committed in a cross-border context, it may not be sanctioned or the sanction 
may not reflect the overall dimension of the offence (over all the markets concerned) and its 
deterrent effect will be limited. In the workshops held with the representatives of the CPC 
authorities on the review of the CPC Regulation, there was a call to clarify the provisions of 
the CPC Regulation regarding the sanctioning powers of authorities. Besides, the CPC 
Regulation contains no specific mechanism for consumers to obtain redress when their rights 
are violated, as its main aim is to prevent and halt malpractices to protect the collective 
interests of consumers. Such a mechanism would be beneficial in increasing the deterrent 
effect on non-compliant traders engaged in cross-border operations, as they would have to 
pay compensation to consumers in all the countries targeted by their practices. 

•  Infringements remain unnoticed by consumers due to the poor awareness about their 
rights and/or too low sums involved 

Another issue is that the CPC Regulation does not specify that investigation/enforcement 
actions can be initiated on "own initiative" and this is an issue as certain problems tend to be 
under-reported by consumers. Consumers' awareness of some key consumer rights 
guaranteed by EU legislation remains limited. Further, an infringement can intentionally 
generate only very small individual losses (e.g. a few euro cents for unwanted premium 
telecom services) but be suffered by many consumers, thus producing a great collective 
detriment. If an authority can only start investigations once it has received a sufficient 
number of complaints, such infringements may remain unaddressed for a long time. 
Additionally, the deterrent effect of the enforcement system is low since rogue traders will 
know that authorities are not allowed to start investigation on an own initiative basis but 
need actual complaints.  

The purpose of the implementing acts referred to in Article 10 is to set the details of the 
functioning of the information systems through which requests and other confidential 
communications and documents need to be exchanged; to simplify and enable exchanges of 
requests and other information among competent authorities; to set deadlines for replies to 
those requests and to enable clear and comprehensive notifications, exchanges of documents 
and information based on common templates. These are technical measures that would be 
adopted within the scope of the provisions of the proposed new Regulation and can in no way 
amend or extend its scope.  

The implementing measures foreseen in Articles 31 of the proposal are needed to ensure 
traders' rights of defence within the new mechanism of the coordinated and common actions 
to address widespread infringements. These implementing measures would include details 
and procedures for the implementation of rights of defence of traders such as the right to be 
                                                            
3   Regulation (EC) No 2006/2004 of the European Parliament and of the Council of 27 October 2004 on 

cooperation between national authorities responsible for the enforcement of consumer protection laws, OJ L 
364, 9.12.2004, p. 1. 
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heard in a contradictory way in a language they understand, the right to be represented, the 
right to be duly and timely informed about the arguments alleged against them or the right to 
have a sufficient period of time and appropriate means to prepare their defence.  

Regarding Article 35, the new surveillance mechanism foresees that other entities may 
participate in the alert mechanism through external alerts. The designated bodies and the 
European Consumer Centres are involved by virtue of the Regulation. The entities nominated 
by the Member States and by the Commission may take part in the alert mechanism. The 
access to the alert mechanism of all those entities is limited to the posting of "alerts for 
information". In line with the requirements of professional secrecy, they shall not have access 
to other information or exchanges of alerts among competent authorities. The idea is that 
national enforcers could benefit from the expertise of consumer and business organisations 
by virtue of the alerts posted by them. National enforcers have the discretion to take into 
account (or not) only the relevant information and also concerning the way they want to use 
this information: for their enforcement plans, to fine-tune an ongoing action or to develop 
their knowledge of a specific sector. 

Regarding Article 42 of the proposal, according to which competent authorities may use as 
evidence any information, documents, findings, statements, certified true copies or 
intelligence communicated, without further formal requirements, the objective is to allow 
authorities to use seamlessly, across the border, evidence and be in a position to act swiftly 
and efficiently especially against unlawful online practices that can affect thousands of 
consumers instantly. This is necessary to ensure efficient enforcement cooperation to achieve 
the objectives of the Regulation. The information collected using the minimum powers under 
the Regulation will only be used for the purposes of ensuring compliance with the laws that 
protect consumers' interests. 

Regarding Article 46 of the proposal, enabling the Commission to establish benchmarks as 
regards resources necessary for the implementation of the Regulation within the national 
enforcement plans, its objective is to assist Member States with reliable and comparable 
elements to properly establish the resources needed to effectively implement EU consumer 
law. The Commission is best placed to carry out the overall assessment since this cannot be 
achieved by each Member State individually. 
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