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1. REPLY TO QUESTION 1 - JURISDICTION 

1. With its first question the referring national court asks the Court to give its 

interpretation on its jurisdiction on the validity of certain provisions of the 

contested Decision submitted pursuant to Article 267 TFEU, especially in light 

of Article 19 TEU, Article 24 TEU, Article 40 TEU, second paragraph of 

Article 275 TFEU and Article 47 of the Charter of Fundamental Rights. 

2. As the Court has recently noted, it has not yet had the opportunity to define the 

extent to which its jurisdiction is limited in CFSP matters1. The present case 

offers such an opportunity to the Court. 

3. The Commission notes that the limitation of the Court's jurisdiction in CFSP 

matters is set out in three provisions of the Treaties. 

4. First, in Chapter 2 of Title V TEU setting out the specific provisions on the 

CFSP, the second subparagraph of Article 24(1) TEU provides that the Court 

"shall not have jurisdiction with respect of these provisions, with the exception 

of its jurisdiction to monitor compliance with Article 40 [TEU] and to review 

the legality of certain decisions as provided for by the second paragraph of 

Article 275 [TFEU]". 

5. Second, Article 40 TEU provides, in essence, that the implementation of the 

CFSP shall not affect the application of the procedures and the extent of the 

powers of the institutions laid down in the Treaties for the competences outside 

the CFSP and vice versa. 

6. Third, in Part Six, Title I, Chapter I, Section 5 of TFEU, dedicated to the 

organisation and the powers of the Court of Justice, Article 275 TFEU 

reiterates, in its first paragraph, that the Court "shall not have jurisdiction with 

1 Opinion 2/13, [EU:C:2014:2475], paragraph 251. 
2 The Commission further respectfully refers the Court to another two cases currently pending before it 
(Case C-439/13P, Eliataliana vs. Eu lex Kosovo and Case C-455/14P, Η v Commission) which raise, to 
some extent, similar legal questions and in the context of which, on request by the Court, the Commission has 
recently also taken position regarding the interpretation of the relevant provisions of the Treaties and to which it 
will refer to in the present submission. The Commission notes that a further case is currently pending before the 
General Court which equally raises certain similar legal questions, Case T-383/13 Chatzianagnostou/Council. 
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respect to the provisions relating to the [CFSP] nor with respect to acts adopted 

on the basis of those provisions". In its second paragraph, it first reiterates that 

the Court shall have jurisdiction to monitor compliance with Article 40 TEU; it 

secondly provides that the Court has jurisdiction to "rule on proceedings, 

brought in accordance with the conditions laid down in the fourth paragraph of 

Article 263 [TFEU], reviewing the legality of decisions providing for restrictive 

measures against natural or legal persons adopted by the Council on the basis of 

Chapter 2 of Title V [TEU]". 

7. The current case is brought before the Court pursuant to Article 267 TFEU in 

the framework of a reference for a preliminary ruling, concerning the legality of 

restrictive measures. It does not concern the delimitation of procedures and the 

powers of the institutions between the CFSP and non-CFSP matters which is 

provided for in Article 40 TEU. Thus, in the view of the Commission, the 

current case relates to the interpretation of the second subparagraph of Article 

24(1) TEU and both paragraphs of Article 275 TFEU. 

8. In the Commission's view the extent of the Court's jurisdiction in CFSP matters 

under the second subparagraph of Article 24(1) TEU and Article 275 TFEU is 

of fundamental importance for the Union legal order. 

9. This issue is also of utmost importance for reasons of legal security. Indeed, 

recently, this matter has come up in many different cases, mainly purporting to 

the extent of the Court's jurisdiction under the second subparagraph of Article 

24(1) TEU and the first paragraph of Article 275 TFEU (next to the cases 

mentioned above which are pending before the EU Courts, the Commission is 

aware of several cases which are pending before different national courts). 

These cases show that this issue is also complex and multifaceted insofar as it 

requires taking into account an important number of different situations in 

which the rules of the Treaties on the limitation of the Court's jurisdiction in 

CFSP matter can potentially become relevant. 

10. These cases have allowed the Commission to progressively shape its own 

reading of the relevant rules of the Treaties, as will be set out below. In all 
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instances the Commission's position on this matter is guided by the objective to 

ensure the effet utile of the relevant provisions of the Treaties limiting the 

jurisdiction of the Court in CFSP matters while at the same time reconciling 

them with the essential characteristics of EU law. 

11. The present case offers the Commission an additional possibility to apply its 

own reading of the Court's jurisdiction in the area of restrictive measures. 

12. The starting point for the Commission to analyse the Court's jurisdiction in this 

case is that, on the one hand, the mere fact that the challenged decision was 

taken under Title V TEU cannot in itself be sufficient ground in order to 

exclude the Court's jurisdiction. Such a formalistic interpretation of the relevant 

Treaty provisions on the Court's jurisdiction would go against the wording, the 

general economy and the objectives pursued by those provisions and indeed, in 

view of the Commission and in particular not in line with what both the Court 

and the General Court seem to be indicating in recent judgements.3 

13. On the other hand, however, the Commission respectfully submits that the fact 

that Union courts would have jurisdiction to review acts adopted under Title V 

TEU and that this jurisdiction is wider than what a formalistic reading of the 

Treaty would suggest should not mean that the margin of discretion provided 

for Union institutions in the field of CFSP should in any way be reduced. 

1.1. The jurisdiction of the Union courts under the second part of the second 

paragraph of Article 275 TFEU in a preliminary ruling procedure 

14. The question posed by the present case is whether and to what extent under the 

second part of the second paragraph of Article 275 TFEU, the Court has 

jurisdiction with regard to reviewing the legality of a Council decision 

providing for restrictive measures in a preliminary ruling procedure. 

3 The Commission respectfully refers to the Court judgment of 24 June 2014 in case C-658/11 
Parliament v Council [EU:C:2014:2025], p. 73. 
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15. According to the second part of the second paragraph of Article 275 TFEU, the 

Court has jurisdiction to "rule on proceedings brought in accordance with the 

conditions laid down in the fourth paragraph of Article 263 of [the TFEU], 

reviewing the legality of decisions providing for restrictive measures against 

natural or legal persons adopted by the Council on the basis of Chapter 2 of 

Title V of the [TEU]". 

16. In order to satisfy the conditions of the second part of the second paragraph of 

Article 275, the Claimant would have to satisfy two criteria: it would have to 

bring proceedings in accordance with the conditions laid down in the fourth 

paragraph of Article 263 TFEU and the decision complained of has to provide 

for restrictive measures directed against natural or legal persons. 

17. The Commission respectfully submits that in the present case the Claimant 

cannot demonstrate that it fulfils both conditions. 

1.1.1. Meaning of the term "proceedings brought in accordance with the 

conditions laid down in the fourth paragraph of Article 263 [TFEU]" 

18. As far as the first condition is concerned, the Commission is of the view that 

the Court has to give an extensive reading of the second part of the second 

paragraph of Article 275 TFEU. The Commission submits that this provision 

provides for the Court's jurisdiction not only for direct action under Article 263, 

but also in the case of indirect proceedings, like in the present case, to review 

the validity of restrictive measures adopted on the basis of Title V of the TEU, 

provided that the conditions set out in the fourth paragraph of Article 263 

TFEU are met. 

19. Indeed, such an interpretation takes into account the effe I utile of the provision, 

the importance that EU law attaches to the judicial protection of individual 

rights, including right to effective remedy as provided for by Article 47 of the 

Charter of Fundamental Rights of the European Union, as well as the overall 

system of legal protection set up by the Treaties and is based on the premise 

that EU law need to provide individuals subject to restrictive measures with all 
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the necessary means at their disposal to have recourse to legal remedy also in 

the case of indirect actions challenging the legality of restrictive measures. 

20. This interpretation is also in line with the fact that the second paragraph of 

Article 275 TFEU provides for an exception from the first paragraph of the 

same article that derogates from the general rule of the Court's jurisdiction as 

set out in Article 19 TEU. As the "exception of the exception", this provision is 

therefore to be given an extensive interpretation. 

21. Moreover, the view of the Commission is that a literal interpretation of the 

provision in question would also lead to supporting such an extensive 

interpretation. The second part of the second paragraph is formulated as 

follows: "(...) rule on proceedings brought in accordance with the conditions 

laid down in the fourth paragraph of Article 263 [TFEU]" (emphasis added). 

The underlined section of the phrase must mean that the quoted phrase does not 

only refer to proceedings brought under the fourth paragraph of Article 263 

TFEU, but also to other proceedings that are not brought under that provision, 

yet would satisfy the required conditions laid down by the fourth paragraph of 

Article 263 TFEU. 

22. Although it may be inferred from the case-law that the remedy of the plea of 

validity by indirect action is open only in the absence of any other available 

remedy,4 in the present case, where, in parallel to the current preliminary ruling 

procedure the Claimant has initiated a direct action for the annulment of the 

contested Decision (Case T-715/14 pending before the General Court), and it is 

not obvious that the Claimant would be granted admissibility in that direct 

action, the Court should have jurisdiction to rule on such claim.5 

23. Under such interpretation the Court would have jurisdiction in a preliminary 

ruling, like the present case, to review the legality of restrictive measures as far 

4 See, to that effect, Case C 188/92 TWD Textilwerke Deggendorf [EU:C: 1994:90], paragraph 17; Case 
C-239/99 Nachi Europe [EU:C:2001:101], paragraph 37; Case C 441/05 Roquette Frères 
[EU:C:2007:150], paragraph 40; Case T-120/99 Kik v 0///;V/[EU:T:2001:I89], paragraph 26. 
5 See, to this effect the judgment in case C-241/95 Accrington Beef paragraphs 14-16 
[ECLI:EU:C: 1996:496] 
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as the applicant before the national court satisfies the conditions laid down in 

the fourth paragraph of Article 263 TFEU and the aim of the proceedings is to 

review the legality of restrictive measures directed against natural or legal 

persons. 

1.1.2. Meaning of the term "reviewing the legality of decisions providing 

for restrictive measures against natural or legal persons adopted by 

the Council on the basis of [CFSP provisions]" 

24. In order to satisfy the second condition the act complained of should (i) be 

adopted based on a CFSP provision and should (ii) provide for restrictive 

measures that (iii) are directed against natural or legal persons. 

25. Ad (i): The contested Decision is a decision adopted on the basis of Article 29 

TEU, a provision in Chapter 2 of Title V of the TEU. Ad (ii): As it is clear from 

their aim and content, they set out restrictive measures providing for the 

reduction of economic and financial relations with a third country. 

26. Ad (iii): Therefore, in order to satisfy the above criterion, it needs to be shown 

that the contested Decision provides for measures against natural or legal 

persons. The Commission submits that this is not the case in the present case. 

27. The referring national court has submitted questions concerning the validity of 

Article l(2)(b)-(d), Article 1(3), Articles 4 and 4(a), Article 7 and Annex III of 

the 2014/512/CFSP Decision as amended. 

28. As far as Article l(2)(b)-(d), Article 1(3) and Annex III ("the Financial Services 

Provisions") of the amended 2014/512/CFSP decision are concerned, the 

Commission respectfully submits that the Financial Services Provisions are 

measures of general application because they apply to situations determined 

objectively as relating to access to capital markets and financial services and to 

a category of persons envisaged in a general and abstract manner as being 
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persons and entities listed in Annex III to Decision 2014/512/CFSP as 

amended.6 

29. Consequently, those provisions cannot be classified as 'decisions providing for 

restrictive measures against natural or legal persons' within the meaning of the 

second paragraph of Article 275 TFEU. That outcome would not be capable to 

be altered by the fact that the applicant contests those provisions only in so far 

as they concern him. The fact that those provisions are applied to the applicant 

does not alter their legal nature as acts of general application. 

30. As far as Articles 4 and 4(a) ("the Oil Sector Provisions") are concerned, it has 
n 

already been held by the General Court in the T-509/10 Kala Naft case that 

prohibition measures such as those laid down in Articles 4 and 4(a) of the 

Decision are of a general nature, their scope being determined by reference to 

objective criteria and not by reference to identified natural or legal persons. 

Consequently, in line with what the Court has held, the Commission submits 

that the Oil Sector Provisions cannot be qualified as decision providing for 

restrictive measures against natural or legal persons within the meaning of the 

second paragraph of Article 275 TFEU. 

31. Article 7 of Decision 2014/512/CFSP as amended is purely ancillary to the 

above mentioned measures. It cannot be interpreted in separation from those 

measures and hence it is not capable of constituting a decision providing for 

restrictive measures against natural or legal persons. 

32. It follows from the above that although it is in general possible for the Court to 

claim jurisdiction under the second part of the second paragraph of Article 275 

TFEU in a preliminary ruling brought in accordance with the conditions laid 

down in the fourth paragraph of Article 263 TFEU reviewing the legality of a 

Council decision based on Article 29 TEU providing for restrictive measures if 

those are directed against natural or legal persons, in the Commission's view the 

6 See, to this effect Case T-68/12 Hemmati [EU:T:2014:349], paragraph 32., Case T-67/12 Sina Bank v 
Council,[EU:T:2014:348], paragraph 42. 
7 Case T-509/10 Kala Naft, [EU:T:2012:201], paragraphs 32-39. 
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Court does not have jurisdiction in the present case to rule on the pleas 

submitted to it under the second paragraph of Article 275 TFEU. 

1.2. The jurisdiction of the Union courts under the second subparagraph of 

Article 24(1) TEU and the first paragraph of Article 275 TFEU 

33. The second subparagraph of Articles 24(1) TEU and the first paragraph of 

Article 275 TFEU derogates from the rule of the general jurisdiction which 

Article 19 TEU confers on the Court to ensure that in the interpretation and 

application of the Treaties the law is observed. As the Court has already 
o 

decided, this derogation is to be interpreted narrowly. 

34. Additionally, the Commission takes the view that a wider interpretation of the 

exception from the Court's jurisdiction laid down in the second subparagraph of 

Article 24(1) TEU and the first paragraph of Article 275 TFEU would also 

fundamentally run against the essential characteristics of the EU legal order, in 

as much as it would lead to the result that a very important number of acts, 

actions or omissions of the different EU bodies established by an act taken 

under Title V TEU would be excluded from the review by the judicial system 

of the Union (without there being any specific reasons related to the particular 

nature of CFSP rules for which the relevant provisions of the Treaties limiting 

jurisdiction of the Court in CFSP matters have been introduced), even where 

such acts, actions or omissions could arguably interfere with fundamental rights 

of individuals. 

35. For these reasons, the Commission takes the view that the second subparagraph 

of Article 24(1) TEU and the first paragraph of Article 275 TFEU cannot 

receive an interpretation ratione auctoris actus. An interpretation pursuant to 

which the jurisdiction of the Court would depend solely on the procedure 

according to which the contested measure has been adopted cannot be upheld. 

8 Case C-658/11, Parliament v Council, p. 70. 
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36. In view of the above and in accordance with its submissions in other cases,9 the 

Commission submits two alternative interpretations of the second subparagraph 

of Article 24(1) TEU and the first paragraph of Article 275 TFEU. 

37. While, as will be shown below, these interpretations lead partially to different 

results regarding the jurisdiction of the Court in CFSP, both of them ensure an 

effet utile of these provisions and allow them to be reconciled with the essential 

characteristics of the EU legal order. 

38. Furthermore, both interpretations are in line with what the Court has already 

decided in Case C-658/11, Parliament v Council ("Mauritius"), namely that, as 

also mentioned above, a narrow interpretation of the derogation from the rule of 

the general jurisdiction which Article 19 TEU is warranted. 

1.2.1. First interpretation - by reference to the content of the act, action or 

omission at issue 

39. The Commission takes the view that the letter and the aim of the second 

subparagraph of Article 24(1) TEU and Article 275 TFEU, read in their wider 

context, do not exclude that the Court also has jurisdiction with regard to 

certain other decisions taken against natural or legal persons on the basis of 

Chapter 2 of Title V TEU than those referred to in the second paragraph of 

Article 275 TFEU. 

40. With respect to its text, the last phrase of the second subparagraph of Article 

24(1) TEU excludes the jurisdiction of the Court with respect to "these 

provisions". These words refer to any acts taken by the Union in the exercise of 

the CFSP which, pursuant to the first subparagraph of Article 24(1) TEU, 

includes all areas of foreign policy and all questions relating to the Union's 

security, including the progressive framing of its common defence policy 

9 The Commission has already presented its interpretation partly in Case C-439/13P in its replies to the 
written question by the Court and also in Case C-455/14P, in its Response and also in its Rejoinder. 



41. It is however not evident from the text of the provisions of the EU Treaty that 

all the rules set out in Chapter 2 of Title V TEU relate exclusively to 

operational decisions of foreign policy. The conduct of foreign policy may 

indeed require that the institutions adopt acts or show other actions or 

omissions which, while taken in the context of the CFSP, do not relate to the 

exercise of foreign policy in the sense of sovereign policy actions under the 

CFSP Ç actes de gouvernement"). It is arguably only the exclusion of this latter 

type of sovereign foreign policy decisions which motivated the drafters of the 

Treaty when excluding the jurisdiction of the Court. 

42. Although the adoption of restrictive measures, the decision to interrupt or 

reduce, in part of completely, economic and financial relations with one or 

more countries or to adopt certain restrictive measures against natural or legal 

persons and groups or non-State entities is taken by the Council pursuant to 

Article 29 TEU as an act of foreign policy, these measures remain 

challengeable if not on their merits but on those objective modalities that frame 

their implementation. The implementation of these decisions is done according 

to 'normal', non-CFSP Treaty rules and procedures in accordance with Article 

215 TFEU. 

43. Regarding legal remedies, the Court's jurisdiction on the acts of foreign policy 

is excluded with the exceptions laid down in the second paragraph of Article 

275 TEFU. As far as those acts of implementation are concerned that are also 

adopted on the basis of Chapter 2 of Title V, the Court does have jurisdiction as 

far as this second category of acts does not represent an act of foreign policy 

(acte de gouvernemenť). 

44. In the opinion of the Commission, it is against this context that it is necessary to 

interpret the last phrase of the second subparagraph of Article 24(1) TEU, 

according to which the Court's jurisdiction must be limited to "certain decisions 

as provided for by the second paragraph of Article 275 [TFEU]". 

45. First, this notion must be interpreted in a way which ensures its effet utile, even 

more so, as recalled above, as the second part of the last phrase of the second 
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subparagraph of Article 24(1) TEU and the first paragraph of Article 275 TFEU 

derogates from the rule of general jurisdiction of the Court. 

46. Second, these provisions need to be interpreted in a way to be in compliance 

with the essential characteristics of Union law. In that context, the Court has 

consistently held that the protection of fundamental rights is at the heart of the 

legal structure of the European Union so that measures incompatible with those 

rights are not acceptable in the EU.10 For that reason, the Court has notably 

excluded that Article 351 TFEU is invoked to allow derogations from rules laid 

down in primary law, even though that provision may in principle be used to 

that effect, where such derogation would challenge the very foundations of the 

Union legal order, including the review by the Union judicature of the 

lawfulness of Union measures as regards their consistency with fundamental 

rights.11 It is also to be recalled that, to this end, the Treaties have established a 

complete system of legal remedies and procedures designed to ensure judicial 

review of the legality of acts of the institutions.12 

47. Further, while the limitation of the Court's jurisdiction in CFSP matters can 

only be explained by reference to EU law alone13, it is nevertheless necessary to 

take into account relevant factors of such a limitation under international law. It 

is also for that reason that the Court interprets the rules of the Treaties in a way 

to ensure that, even confronted with a situation where limitations to certain 

individual rights are required by the overriding need to maintain international 

peace and security, an appropriate balance is in all circumstances kept as 

regards the insurance of the protection of the fundamental rights14. 

48. On that basis, next to the cases set out in the second paragraph of Article 275 

TFEU, the Court also has jurisdiction with regard to any act, action or omission 

10 Opinion 2/13, EU:C:2014:2475, paragraph 169. judgments in ERT, C-260/89, EU:C: 1991:254, 
paragraph 41; Kremzow, C-299/95, EU:C:1997:254, paragraph 14; Schmidberger, C-l 12/00, 
EU:C:2003:333, paragraph 73; Kadi and Al Barakaat International Foundation v Council and 
Commission, C-402/05 Ρ and C-415/05 P, EU:C:2008:461, paragraphs 283 and 284. 
11 Kadi and Al Barakaat International Foundation v Council and Commission, C-402/05 Ρ and C-
415/05 P, EU:C:2008:461, paragraphs 301 to 304. 
12 Case C-50/00 P, Unión de Pequeños Agricultores v Council, EU:C:2002:462, paragraph 40. 
13 Opinion 2/13, EU:C:2014:2475, paragraph 253 
14 Case C-584/10P et. alt., European Commission and Others y Yassin Abdullah Kadi, EU:C:2013:518. 
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of a Union organ taken against natural or legal persons which, while having 

their legal foundation in Chapter 2 of Title V TEU, are not an expression of 

sovereign policy ('acte de gouvernement1) and which produce legal effects in 

relation to third parties in a way which potentially violates their fundamental 

rights. 

49. In essence, this interpretation looks at the content of the act, action or omission 

in question and asks whether the content (and not the form of the measure or 

the organ which had adopted it) is such that it is an expression of sovereign 

foreign policy for which alone the fathers of the Treaties have introduced 

specific limitations of jurisdiction of the Union Courts. 

50. The Commission contends that, in the case at hand, the Court ought to examine 

whether the challenged provisions of the contested decision constitute an 

expression of sovereign foreign policy and produce legal effects vis-à-vis 

Rosneft in a way which potentially violates its fundamental rights. 

51. Applying the above interpretation to the present case, the Commission submits 

that the Court should come to the conclusion that it lacks jurisdiction as the 

challenged CFSP decision, having regard to its content, must be understood as 

being an expression of foreign policy for which the Treaties exclude the 

jurisdiction of the Court. 

1.2.2. Second interpretation - by reference to the pleas of law submitted to 

the Court 

52. The second interpretation submitted by the Commission15, is built upon a 

different reading of these provisions. Instead of addressing the content of the 

contested act, action or omission, it looks at the pleas of law submitted to the 

Court. 

15 Already presented by the Commission in Case 439/13P, in its replies to the written question by the 
Court and in its Rejoinder in Case C-455/14P. 
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53. An important (and quite specific) consideration in the interpretation of the 

second subparagraph of Article 24(1) TEU and the first paragraph of Article 

275 TFEU is that the Court's lack of jurisdiction is defined in terms of 

substantive provisions, namely the Treaty CFSP provisions (hereafter 'the CFSP 

provisions') and the acts adopted on the basis of those provisions, and not in 

terms of type of procedure, as is usually the case in this sort of situation16. 

Other Treaty provisions define the jurisdiction conferred on the Court in terms 

of a certain action to be performed, typically indicated by a verb17. This is also 

true of the second paragraph of Article 275 TFEU: the Court has jurisdiction to 

'monitor' compliance with Article 40 TEU and to 'rule on' certain actions for 

annulment. 

54. The specific nature of the definition of the Court's jurisdiction in relation to 

certain substantive provisions therefore prompts the question whether this 

means that the Court may not base its decisions on "these provisions" (rather 

than that "these provisions" may not be the subject matter of any judicial review 

by the Union courts). 

55. In its judgment of 24 June 2014 in CaseC-658/11 Parliament v Council, the 

Court recognised that the Union courts have jurisdiction to hear a plea of 

illegality alleging infringement of Article 218(10) TFEU, even though the 

disputed act in that case was a decision concluding an international agreement, 

the sole substantive legal basis of which was a provision concerning the CFSP 

(Article 37 TEU). In ground 73 of that judgment the Court found that: 

"In those circumstances, it cannot be argued that the scope of the limitation, 
by way of derogation, on the Court's jurisdiction envisaged in the final 
sentence of the second subparagraph of Article 24(1) TEU and in Article 275 
TFEU goes so far as to preclude the Court from having jurisdiction to 
interpret and apply a provision such as Article 218 TFEU which does not fall 
within the CFSP, even though it lays down the procedure on the basis of which 
an act falling within the CFSP has been adopted". 

16 See, by way of comparison, Article 10(1) of Protocol 36 on transitional provisions. 
17 For example, the Court has jurisdiction to 'find' that an obligation has not been fulfilled (Article 260 
TFEU), to 'review' the legality of an act (Article 263 TFEU), to 'establish' a failure to act (Article 265 
TFEU), to 'give preliminary rulings' concerning interpretation and validity (Article 267 TFEU), etc. 
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56. It can be concluded from this judgment that the provisions of the Treaties 

according to which the Court does not have jurisdiction 'with respect to' the 

provisions relating to the CFSP nor 'with respect to' acts adopted on the basis of 

those provisions must be understood as referring not to the measure subject of 

the judicial review by the Union courts but to the provisions relied on in the 

review ('parameters of legality') This exclusion of the jurisdiction of the Union 

courts "with respect to" these provisions and acts means that the Court cannot 

assess in the light of these provisions and acts other acts or failures to act 

attributable to the institutions and bodies of the Union or a Member State, 

whatever the type of procedure or act concerned in the case. 

57. Such a reading is supported by the fact that the first alternative in the first 

paragraph of Article 275 TFEU generally precludes any jurisdiction of the 

Court for CFSP provisions, whereas in any case these provisions, as any other 

provision of primary law, cannot be the subject matter of judicial review by the 

Union courts. 

58. The suggested interpretation is logically consistent with the nature of the two 

exceptions to the exclusion clause in the second paragraph of Article 275 

TFEU. Those exceptions - which, moreover, merely give full expression to the 

general principle that the Union is a community based on the rule of law 

inasmuch as both its Member States and its institutions are subject to review of 
18 the compatibility of their acts with the basic constitutional charter, the Treaty 

- refer to the relevant provisions ('parameters of legality') relied on in the 

judicial review carried out by the Union courts. 

59. Thus, the Union Courts have jurisdiction (in particular in an action for 

annulment or a referral for a preliminary ruling on validity) to hear a plea of 

illegality alleging infringement of Article 40 TEU, even though that provision 

is a CFSP provision. 

60. Similarly, the second exception of the second paragraph of Article 275 TFEU 

should be interpreted as meaning that, in the context of an action for annulment 

18 Case C-294/83, Partie écologiste 'Les Verts' y Parliament, [EU:C:1986:166], p. 23. 
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against a restrictive measure, there is no limitation regarding the pleas that the 

Union courts may hear. These pleas may therefore include those alleging 

infringement of the CFSP provisions or of an act adopted on the basis of those 

provisions19. 

61. Applying the second interpretation submitted by the Commission to this case 

requires assessing the questions of law presented by the referring national court. 

Question 2(a) - validity of the Decision 

• Relevance of the Partnership and Co-operation Agreement (PCA) with 

Russia 

62. The applicant in the main proceedings put forward pleas relating to the 

application of the provisions of the Partnership and Cooperation Agreement 

concluded between the European Communities and Russia20 (hereinafter "the 

PC A") and the claimed infringement of some of those provisions by the 

Council in adopting the contested measures. 

63. In order to rule on these pleas, the Court would be required to interpret and 

apply the rules of the PCA. In addition, in order to analyse the compatibility of 

the contested Decision with the PCA, the Court would have to interpret the 

provisions of the Decision. According to the second interpretation put forward 

by the Commission, this falls out of the Court's jurisdiction as the Court would 

have to perform the interpretation of substantive elements of the Decision in 

order to be able to hear this plea of law. 

• Right to fair hearing and effective judicial protection 

64. With regard to this plea of law, the applicant in the proceedings before the 

referring national court claimed that its rights to a fair hearing and effective 

judicial protection were not respected. In view of the Commission, the Court 

19 Case C-367/95 P, Commission v Sytraval and Brink's France, EU:C:1998:154, paragraph 67. 
20 Agreement on partnership and cooperation establishing a partnership between the European 
Communities and their Member States, of one part, and the Russian Federation, of the other part, OJ L 
327,28.11.1997, p.3. 
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has jurisdiction with regard to this plea of law. The applicant invokes pleas of 

law that are not related to the violation of neither CFSP decision nor an act 

adopted on that basis. The plea is based on the application of a general principle 

and is to be distinguished from claims relating to substantial legality. 

• Principle of equal treatment and misuse of powers as regards the oil 

sector provisions 

65. As regards the plea relating to the misuse of powers and the breach of the 

principle of equal treatment, the Commission contends that the Court does not 

have jurisdiction under the second interpretation to rule on this plea. The 

applicant in the main case invokes a plea that would require the interpretation 

of Council Decision 2014/512/CFSP as amended. According to the above, such 

interpretation falls outside of the Court's jurisdiction under the second 

interpretation. 

• Proportionality of the relevant measures 

66. In order to analyse the proportionality of the relevant measures, the Court 

would need to interpret the CFSP decision. Taking the above into account, the 

Commission is of the view that the Court does not have jurisdiction to rule on 

the proportionality of the relevant measures under the second interpretation the 

Commission provides. 

• The EU Regulation fails to give proper effect to the Decision 

67. As regards this plea, the Commission is of the view that the Court does not 

have jurisdiction under the submitted second interpretation as this would 

require the interpretation of provisions of the contested Decision. 

Question 2(b) - Legal certainty 

68. The Commission contends that, based on the second interpretation provided 

above, the Court must have jurisdiction to rule on the plea of legal certainty. 
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Indeed, the Claimant invokes a plea of law which relates to the violation of 

neither a CFSP provision nor an act adopted on the basis of such a provision but 

rather to the violation of the obligations of clarity and precision as ensuing from 

the general principle of legal certainty and the legality of criminal offences 

introduced. 

Question 3 - interpretation of Articles 4 and 4(a) of the Decision "shale" and 

"waters deeper than 150 metres" 

69. As far as the interpretation of various provisions of Decision 2014/512/CFSP, 

as amended, is concerned, the Commission respectfully submits that in so far as 

the Decision in question is an act adopted on the basis of a CFSP provision, its 

substantive legal provisions cannot be interpreted by the Court. 
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2. REPLIES TO QUESTION 2(a) AND (b) 

70. In questions 2(a) and (b), the referring Court asks whether the Relevant Measures in 

the EU Regulation and, to the extent that the Court has jurisdiction, the Decision, are 

invalid and then, if they are valid, whether certain of the prohibitions are formulated 

with sufficient clarity lawfully to form the basis of criminal penalties (paragraph 13 of 

the Schedule to Judgment: The order for Reference). 

71. The Commission will explain below that (a) the Relevant Measures are valid and (b) 

that the relevant prohibitions are sufficiently clear and do not raise questions of legal 

certainty. 

72. It must be emphasised that these submissions are subject to the Commission's position 

on the jurisdiction of the Court defined above and apply only in so far as the Court 

determines that it has jurisdiction to delve into the questions raised. 

2.1. Question 2(a) - Validity 

21 The relevance of the Partnership and Co-operation Agreement (PCA) with Russia. 

73. The claimant suggests that the Relevant Measures breach the PCA with Russia. 

The Commission cannot agree with that conclusion for the following reasons. 

74. Firstly, there is no need for the Court to examine whether the provisions of the 

PCA to which the applicant refers are at all applicable, nor whether they have 

direct effect because even if they did, Article 99 of the PCA provides that 

"Nothing in this agreement shall prevent a Party from taking any measures 

which it considers necessary for the protection of its essential security 

interests...(djin the event of serious internal disturbances affecting the 

maintenance of law and order, in time of war or serious international tension 

21 Council and Commission Decision of 30 October 1997 on the conclusion of the Partnership 
and Cooperation Agreement between the European Communities and their Member States, of the one 
part, and the Russian Federation, of the other part, OJ L 327, 28.11.1997, p. 1-69. 
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constituting threat of war or in order to carry out obligations it has accepted for 

the purpose of maintaining peace and international security"22. 

75. Considering the serious tension on the international field created by Russia's 

involvement in Ukraine - an EU neighbour -, and the need for reaction by the 

EU as clearly explained in Council conclusions23 and in the recitals of Council 

Decision 2014/512/CFSP24, the Commission considers that the abovementioned 

provisions of the PCA are applicable. Moreover, Article 19 of the PC A does not 

preclude "prohibitions or restrictions on imports, exports or goods in transit 

justified on grounds ofpublic morality, public policy or public security". 

16. Rosneft's claim that since the relevant goods or services have no military 

connection, the public security provisions of the PCA are not applicable 

(Paragraph 15 of the Schedule to Judgment: The order for reference) gives an 

unwarranted restrictive interpretation of what is "public security" and "essential 

security interests" 25 and of the measures that can be applied in response 

thereto. Public security and essential security interests can be responded to by 

measures other than restrictions on exports of goods and services having 

military connection. In fact, when it comes to military products, another 

specific exception is foreseen in Article 99(1 )(c) of the PCA. 

77. Secondly, even if the Court were to consider that Articles 19 and 99 of the PCA were 

not applicable, the Commission maintains that the provisions relied on by Rosneft 

cannot be held to be directly effective. 

Article 99( 1 ) of the PCA. 
23 See European Council conclusions, 21 March 2014, EUCO 7/1/14 REV 1; European Council 
conclusions, 27 June 2014, EUCO 79/14; European Council conclusions, 30 August 2014, EUCO 
163/14. 
24 See, in particular, recitals 1, 3, 5, 6, and 8. 
25 See, in the regard, Case C-124/95, The Queen, ex parte Centro-Com Sri v HM Treasury and 
Bank of England, Reference for a preliminary ruling, ECLI:EU:C: 1997:8, paragraph 44, where the 
Court held that "It is to be remembered in this regard that the concept of public security within the 
meaning of Article 11 of the Export Regulation covers both a Member State's internal security and its 
external security and that, consequently, the risk of a serious disturbance to foreisn relations or to 
peaceful coexistence of nations may affect the external security of a Member State (see Case C-70/94 
Werner, cited above, paragraphs 25 and 27, and Case C-83/94 Leif er and Others, cited above, 
paragraphs 26 and 28)". 
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78. In this regard, the Commission notes that the PC A was concluded before 

Russia's accession to the GATT/WTO and that its trade provisions were aimed 

at preparing the trade relationship between the EU and the Russian Federation 

prior to the WTO accession. In this regard, it cannot be found that the trade 

provisions of the PCA have direct effect when the Court has constantly held 

that there is no direct effect of GATT/WTO rules26. It would not be logical to 

find that the PCA trade provisions have direct effect, when the more complete 

provisions under the WTO agreements which apply to the trade relationship 

between the EU and the Russian Federation since the latter's accession to the 

WTO, are not directly effective. 

79. In Case C-160/09, Katsivardas21, the Court has already held that when, in an 

agreement, the intention of the parties is to extend the application of the system drawn 

up within the framework of the 1994 GATT to third countries who are not WTO 

members, the Court's decision as to the lack of direct effect - in that case of the MFN 

clause - is also valid to agreements referring to it. 

80. In relation to the specific articles, it must be noted that Article 10 provides that "The 

Parties shall accord to one another the general most-favoured-nation treatment 
described in Article 1, paragraph 1 of the GATT'. The above mentioned constant case-

law is even more applicable here because the provisions of the PCA are linked to the 

relevant provisions of the GATT28. The same applies to Article 12 which also refers to 

"the rules described in Article V, paragraphs 2,3,4 and 5 of the GATT shall be 
applicable between the parties" in relation to transit. 

26 It is the constant case-law of the Court that, given their nature and purpose, the WTO 
agreements are not in principle among the rules in the light of which the Court is to review the legality 
of measures adopted by the European Union institutions. See, in the regard, Case C-149/96, Portugal v 
Council, EU:C: 1999:574, paragraph 47; the Order in Case C-307/99, OGTFruchthandelsgesellschaft, 
EU:C:2001:228, paragraph 24; Joined Cases C-27/00 and C-122/00, Omega Air and Others, 
EU:C:2002:161, paragraph 93; Case C-76/00 Ρ Petrotub and Republica v Council, EU:C:2003:4, 
paragraph 53; Case C-93/02 P, Biret International v Council, EU:C:2003:517, paragraph 52; Case C-
377/02 Van Parys, EU:C:2005:121, paragraph 39; C-306/13, LVP NV v Belgische Staat, 
ECLI:EU:C:2014:2465, para 44. 
27 Case C-160/09, Ioannis Katsivardas - Nikolaos Tsitsikas OE v Ypourgos Oikonomikon, Reference 
for a preliminary ruling, ECLI:EU:C:2010:293, paragraphs 43-45. 
28 See, in this regard, Case C-377/02, Van Parys, EU:C:2005:121, paragraphs 55-58 on the lack 
of direct effect of a "renvoi" to GATT rules. The Court found that the fact that an agreement referred to 
WTO provisions could not lead to a different conclusion as to the non-direct effect of WTO provisions 
and, more recently, Case C-160/09, Ioannis Katsivardas - Nikolaos Tsitsikas OE v Ypourgos 
Oikonomikon, Reference for a preliminary ruling, ECLI:EU:C:2010:293, paragraph 44. 
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81. The wording of Article 52 of the PCA and its nature and purpose also do not establish 

a clear and precise obligation, the conditions required for such a provision to have 

direct effect. In particular, the Article is subject to subsequent measures, provides for 

transitional measures followed by recommendations, calls upon the parties to consult 

each other with a view to facilitating the movement of capital, etc. Paragraph (9) of 

that Article again refers to the most-favoured-nation treatment. 

82. Finally, the PCA provides for such specific procedures to rectify breaches thereunder. 

If the Russian Federation considers that the EU's measures are in conflict with the 

provisions of the PCA, it may introduce dispute settlement procedures as set out in 

Articles 101 and 102 of the Agreement itself. 

The relevant Measures provide reasons and do not infringe the right to a fair hearins 

and the right to effective judicial protection 

83. The relevant measures provide the reasons for their adoption in conformity with 

Article 296 TFEU and hence do not infringe the Claimant's procedural rights. 

84. Regulations based on Article 215 TFEU require: (a) a Decision adopted in 

accordance with Chapter 2 of Title V TEU and (b) a joint proposal of the High 

Representative of the Union for Foreign Affairs and Security Policy and the 

Commission. The reasons for the adoption of restrictive measures in view of 

Russia's actions destabilizing the situation in Ukraine are well detailed in the 

recitals to Council Decision 2014/512/CFSP of 31 July 2014. 

85. In this regard, recitals (1) to (3) of Council Decision 2014/512/CFSP clearly 

explain the reasons why the European Union was aiming to adopt targeted 

measures towards the Russian Federation in response to its role in the 

destabilization of Ukraine. Recital 1 specifically provides that: "(...) any 

further steps by the Russian Federation to destabilize the situation in Ukraine 

would lead to additional and far reaching consequences for relations in a 

broad range of economic areas between the European Union and its Member 

States, on the one hand and the Russian federation, on the other." Recitals (4) 

to (7) explain that preparatory work was undertaken in order to determine what 

action was appropriate if the Russian Federation did not respond to the calls 
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made by the Council. Recital (7) refers to the targeted sectors and recital (8) 

explains that "ш view of the gravity of the situation" such measures were 

considered appropriate. Recitals (9) to (12) introduce the targeted measures 

individually. 

86. Moreover, Council further explained the reasons why an amendment to the 

Council Decision was required in its adoption of Council Decision 

2014/659/CFSP of 8 September 2014. Recitals 2-4 provide the reasons why 

further restrictive measures were deemed necessary, while recitals 5 to 7 

explain which restrictive measures would be applied to respond to the situation 

on the ground. 

87. In its submissions relating to Questions 2a and b, the Claimant refers to Case T-

228/02 People's Mojahedin Organsiation of Iran v Council, paragraphs 80 and 

89 which provide that: 

"It is appropriate to begin by examining, together, the pleas alleging 
infringement of the right to a fair hearing, infringement of the obligation to 
state reasons and infringement of the right to effective judicial protection, 
which are closely linked. First, the safeguarding of the right to a fair hearing 
helps to ensure that the right to effective judicial protection is exercised 
properly. Second, there is a close link between the right to an effective judicial 
remedy and the obligation to state reasons. As held in settled case-law, the 
Community institutions' obligation under Article 253 EC to state the reasons 
on which a decision is based is intended to enable the Community judicature 
to exercise its power to review the lawfulness of the decision and the persons 
concerned to know the reasons for the measure adopted so that thev can 
defend their rights and ascertain whether or not the decision is well founded У 
(emphasis added by us). 

88. The recitals provided above clearly explain the reasons why action by the 

Union, as provided for in the legal basis of Article 29 TEU and Article 215 

TFEU, was required. The approach foreseen in Article 29 TEU is clearly 

explained through the recitals which provide the background of the measures 

and give details why Council was required to act in response of the situation on 

the ground. Moreover, the targeted sectors are defined, providing an 

explanation for the "(...)reduction, (...) in part, of economic and financial 
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relations'" with the Russian Federation as foreseen in Article 215 TFEU itself, 

the legal basis of the Regulation. 

89. In Case C-284/94 Spain v Council, the Court held that "the extent of the 

requirement to state reasons depends on the nature of the measure in question, 

and that in the case of measures intended to have general application the 

preamble may be limited to indicating the general situation which led to its 

adoption, on the one hand, and the general objectives which it is intended to 

achieve, on the other" . In this regard, the targeted measures in question must 

be distinguished from other restrictive measures adopted by the European 

Union against natural or legal persons and groups or non-State entities. Unlike 

restrictive measures which aim at freezing the funds of individuals where the 

reasons for the listing of each individual person or entity is required, these are 

measures of general application, imposing obligations on EU natural and legal 

persons30 and hence the reasons for their adoption is linked to the background 

and reasons as to why such measures of general application are required. 

90. Moreover, even if one were to require a higher standard of reasoning with 

regard to the companies listed in the Annexes, the Commission notes that the 

explanation for the listings is clearly stated in the Articles themselves. In 

particular, in relation to the entities listed in Annex VI, including the Applicant, 

Article 5(2)(b) clearly explains the reasons for the entity's listing: it is a "legal 

person, entity or body established in Russia, which are publicly controlled or 

with over 50 % public ownership and having estimated total assets of over 1 

trillion Russian Roubles and whose estimated revenues originate for at least 50 

% from the sale or transportation of crude oil or petroleum products, as listed 

in Annex Vr\ a position which the Claimant itself does not deny. As explained 

in recital (2) of Council Regulation 833/2014, the aim of the measures is to 

"increase the costs of Russia's actions to undermine Ukraine's territorial 

integrity, sovereignty and independence". Hence, it is evident why a company 

such as Rosneft, which does not deny fulfilling the criteria, is listed. 

29 Case C-284/94, Kingdom of Spain v Council of the European Union, ECLI:EU:C: 1998:548, at 
paragraph 28. 
30 See, in this regard, Article 13 of Regulation 833/2014. 
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91. Unlike the case of restrictive measures imposed through the freezing of funds 

of persons or entities due to their conduct, where the individual reasons 

explaining the "conduct" or "behavior" of the relevant entity must be explained, 

the present case relates to a list - made available in the Decision and Regulation 

themselves in order to ensure clarity and transparency - of entities that, as a 

matter of status and fact, fulfil the relevant status based criteria of being 50% 

state owned, etc. These are facts which are well known to the listed persons. 

While the entities could challenge the fact of fulfilling that status, no further 

individual reasons for their listing in the annex is required. 

92. Moreover, Claimant's suggestion that the reasons must explain the derogation 

from the general principles of free trade and investment laid down by the TFEU 

and legislation adopted thereunder (page 28, paragraph 7, of the "Approved 

Judgment") is a misunderstanding of the Treaties and the specific provision 

made therein for the adoption of restrictive measures which, as article 215 

TFEU itself provides, may entail the "interruption or reduction, in part or 

completely, of economic or financial relations with one or more third 

countries'''. Considering the fact that the Treaty itself foresees a derogation from 

the general principles of trade and investment through the adoption of 

restrictive measures, what Council needs to explain is that there is a reason why 

an interruption or reduction of economic and financial relations is required. 

This is amply explained in the abovementioned recitals of the contested Council 

Decision. 

93. In light of the above, the Commission concludes that the Relevant Measures 

amply state the reasons on which they are based, in conformity with article 296 

TFEU, and hence do not infringe the Claimant's procedural rights. 

The Oil Sector provisions do not infringe the principle of equal treatment and do not 

constitute a misuse of powers 

94. Article 29 TEU provides that "The Council shall adopt decisions which shall 

define the approach of the Union to a particular matter of a geographical or 

thematic nature (...)". As recently explained by the European Court of Justice 
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in Case C-220/14 P, Ezz and others, the concept of 'approach of the Union' 

lends itself to a broad interpretation, covering, in particular, decisions providing 

for measures capable of directly affecting the legal position of individuals.31 

The Court has constantly recognized the broad discretion of the Council in 

defining which restrictive measures to impose 32. In Case C-348/12 P, Kala 

Naft the Court held that "the European Union legislature must be allowed a 

broad discretion in areas which involve political, economic and social choices 

on its part, and in which it is called upon to undertake complex assessments.1,33 

34 

95. Moreover, Article 215 TFEU clearly states that the Council Decision provides 

for the "interruption or reduction, in part or completely, of economic or 

financial relations with one or more third countries". If one were to follow the 

logic applied by the Claimant, as summarized in paragraph 18 of page 28 of the 

"Schedule to Judgment: The Order for Reference", then the Council would only 

be in a position of interrupting completely economic or financial relations with 

a third country or risk its measures being challenged on the basis of 

discrimination. 

96. As is evident from the recitals referred to above, the aim of the Council was to 

adopt measures aimed at bringing pressure to bear on the Russian Federation 

resulting due to its "unprovoked violation of Ukrainian sovereignty and 

territorial integrity". The Council noted that "any further steps by the Russian 

Federation to destabilize the situation in Ukraine would lead to additional and 

far reaching consequences for relations in a broad range of economic areas" 

(recital 1 of Council Decision 2014/512/CFSP). 

31 Case C-220/14 P, Ezz and others, ECLI:EU:C:2015:147, paragraphs 43-46. 
32 See, in the regard, the recent judgment in Case C-630/13, Anbouba, ECLI:EU:C:2015:247, 
paragraph 42. 
33 Case C-348/12 P, Kala Naft, ECLI:EU:C:2013:776, paragraph 120. 
34 The EU institutions have been consistently held to enjoy a wide margin of discretion in the 
management of the external relations of the European Union in so far as this involves complex 
political, economic and social assessments. See, to this effect, Case C-162/96 Racke, 
ECLI:EU:C: 1998:293 , paragraph 52 and Case C-351/04 Ikea Wholesale, ECLI:EU:C:2007:547, 
paragraph 40. 
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97. The targeting of important sectors of the economy such as the Oil sector 

squarely falls under those considerations made by the Council and its latitude to 

make decisions under Article 29 TEU. Such an approach is objectively 

justified. Recital 2 of Council Regulation 833/2014 explains this clearly and 

objectively: 

"On 22 July 2014, the Council concluded that should Russia fail to respond to 
the demands formulated in the European Council conclusions of 27 June 2014 
and in its own conclusions of 22 July, it would be ready to introduce without 
delay a package of further significant restrictive measures. It is therefore 
considered appropriate to apply additional restrictive measures with a view to 
increasing the costs of Russia's actions to undermine Ukraine's territorial 
integrity, sovereignty and independence and to promoting a peaceful 
settlement of the crisis. These measures will be kept under review and may be 
suspended or withdrawn, or be supplemented by other restrictive measures, in 
light of developments on the ground'' (emphasis added by us). 

98. Finally, the Commission adds that the targeting of certain economic sectors is a 

common approach taken by the European Union when strengthening its 

restrictive measures in relation to countries whose actions necessitate such a 

response. In this regard, the Syria35 and Iran36 restrictive measures provide a 

clear example. Such measures must be justified in relation to the political 

situation - in the present case the threat posed by Russia to the territorial 

integrity, sovereignty and independence of Ukraine. Hence, the suggestion that 

the aim of the measures was to enable the EU to obtain a competitive advantage 

has no basis and is stated in full oblivion of the reasons why the restrictive 

measures were introduced and the explanation thereof in the Relevant 

Measures. 

99. Moreover, the reference to Case T-390/08 Bank Melli Iran v Council, referred 

to in the abovementioned paragraph 18, cannot support the claim made. Even 

35 Council Decision 2011/782/CFSP of 1 December 2011 concerning restrictive measures 
against Syria and repealing Decision 2011/273/CFSP, as amended and Council Regulation (EU) No 
36/2012 of 18 January 2012 concerning restrictive measures in view of the situation in Syria and 
repealing Regulation (EU) No 442/2011, as amended. 
36 Council Decision 2012/35/CFSP of 23 January 2012 amending Decision 2010/413/CFSP 
concerning restrictive measures against Iran, as amended and Council Regulation (EU) No 267/2012 of 
23 March 2012 concerning restrictive measures against Iran and repealing Regulation (EU) No 
961/2010, as amended. 
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under those circumstances - which the Commission insists are very different to 

the political choice which the Council was entitled to make in the case of the 

choice of the Oil Sector in the restrictive measures targeting the Russian 

Federation - the Court noted that: "In those circumstances, even if the Council 

had in fact omitted to adopt measures freezing the funds of certain Iranian 

banks engaged in, directly associated with or providing support for nuclear 

proliferation, that fact cannot properly be put forward by the applicant, 

because the principle of equal treatment must be reconciled with the principle 

of legality, according to which no one may rely, to his own benefit, on an 

unlawful act committed in favour of another37. " (emphasis added by us) 

100. In light of the above, the Commission concludes that Council acted upon 

the powers conferred upon it in the Treaties and was entitled to adopt the Oil 

Sector provisions. 

The relevant measures are proportionate and do not encroach upon the Union's 

legislative competences or Rosneft 's fundamental rights 

101. The position of Claimant in this regard is a mere variation of the claims on 

which the Commission has already expressed its position above. The 

Commission would only like to add two elements. 

102. Firstly, Article 215 TFEU provides a sufficient legal basis, following a 

Decision taken under the CFSP, to adopt restrictive measures in relation to third 

countries. As noted by the Court in Case C-130/10, European Parliament v 

Council, Article 215 TFEU may constitute the legal basis for restrictive 

measures when the decision to adopt those measures is part of the Union's 
•3 o 

action in the sphere of CFSP . The Council acted in accordance with the 

specific provisions of the Treaty for such restrictive measures and hence cannot 

be deemed to have encroached upon the Union's legislative competences under 

the common commercial policy. 

Case T-390/08, Bank Melli Iran v Council, ECLI:EU:T:2009:401, paragraph 58. 
38 European Parliament v Council, Case C-130/10, ECLI:EU:C:2012:472, paragraphs 65-78. 
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103. Secondly, as to Rosneft's claim concerning its freedom to conduct a 

business and its right to property, the Court has already clearly stated that 

fundamental rights are not absolute and their exercise may be subject to 

restrictions justified by objectives of public interest pursued by the Union . 

104. Finally, and specifically in relation to the claim by Rosneft that the Council 

did not act proportionately, the Commission insists on the fact that under the 

Securities and Lending Provisions, Rosneft is included because it is a legal 

person, entity or body established in Russia, which is publicly controlled or 

with over 50 % public ownership and having estimated total assets of over 1 

trillion Russian Roubles. It is hence evident that the Council limited the 

restrictive measures to what is necessary to reach the foreign policy objective 

sought, targeting only the large entities. The oil sector provisions are also 

limited to what is deemed necessary to achieve that objective. 

The EU Régulation fails to eive prover effect to the Decision 

105. There seems to be a misunderstanding in Rosneft's position about the link 

between a Council Decision adopted on the basis of Article 29 TEU and the 

restrictive measures Regulation adopted on the basis of Article 215 TFEU. 

106. The link between the two is the following: An Article 29 TEU Decision is a 

condition for the adoption of an Article 215 TFEU Regulation. The aim of an 

Article 215 TFEU Regulation is to establish the "necessary measures" to put 

what is foreseen in the Article 29 TEU Decision in effect. The Treaty provides 

a specific procedure in this regard: Council adopts a Regulation following a 

Joint Proposal by the High Representative and the Commission. 

107. The fact that the Regulation in Article 3(5) introduces a requirement of 

authorization by the Member State competent authorities in relation to contracts 

39 See, for example, Bosphorus Hava Yollari Turizm ve Ticaret AS v Minister for Transport, Energy 
and Communications and others, Case C-84/95, ECLI:EU:C: 1996:312, paragraphs 22-23, where the 
Court held that: "Any measure imposing sanctions has, by definition, consequences which affect the 
right to property and the freedom to pursue a trade or business, thereby causing harm to persons who 
are in no way responsible for the situation which led to the adoption of the sanctions. Moreover, the 
importance of the aims pursued by the regulation at issue is such as to justify negative consequences, 
even of a substantial nature, for some operators". 
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concluded before 1 August 2014 is in fact a clear example of what such 

"necessary measures" may consist in. The Commission and the High 

Representative when proposing the Regulation, and the Council when adopting 

it, considered such an authorization to be a necessary measure in order for the 

exception related to contracts concluded before 1 August 2014 to be applied in 

an appropriate manner. 

2.2. Reply to Question 2(b) 

108. The Claimant challenges the meaning of the terms "shale" and "deep 

waters" and questions whether their use in the Relevant Measures contravenes 

the principle of legal certainty and the legality of criminal offences introduced 

by the United Kingdom. In light of the explanation provided in reply to 

question 3(c), the Commission deems that the relevant provisions fall quite 

clearly within the required threshold of legal certainty. 

109. In this regard, the Commission first of all notes that Article 8 of the 

contested Regulation requires Member States to lay down rules on penalties 

applicable to infringements of the provisions of the Regulation. The penalties 

provided for must be "effective, proportionate and dissuasive". The type of 

penalty imposed, in particular whether the penalty is a criminal sanction, is in 

the Member State's discretion. In fact, Member States have different types of 

penalties which implement Article 8, some administrative, others criminal. 

110. As for the threshold of what is legally certain, the Court held in Dansk 

Rørindustri A/S and others, that: 

"It follows from that case-law of the European Court of Human Rights that the 
scope of the notion of foreseeability depends to a considerable degree on the 
content of the text in issue, the field it is designed to cover and the number and 
status of those to whom it is addressed. A law may still satisfy the requirement 
of foreseeability even if the person concerned has to take appropriate legal 
advice to assess, to a degree that is reasonable in the circumstances, the 
consequences which a given action may entail. This is particularly true in 
relation to persons carrying on a professional activity, who are used to having 
to proceed with a high degree of caution when pursuing their occupation. 
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They can on this account be expected to take special care in assessing the 

112. Even if one where to recognise that the terms used are not absolutely precise, the 

Court has noted that the use of imprecise legal concepts in making rules, breach of 

which entails the civil, administrative or even criminal liability of the person who 

contravenes them, does not mean that it is impossible to impose the remedial measures 

provided for by law, provided that the individual concerned is in a position, on the 

basis of the wording of the relevant provision and, "if need be, with the help of the 
interpretation of it given by the courts", to know which acts or omissions will make 

him liable.43 It cannot be held, contrary to what Rosneft claims, that the Member States 

can only impose the penalties foreseen in Article 8 of Regulation 833/2014 after the 

interpretation is granted by the Court. The simple fact that an interpretation has been 

Dansk Rørindustri A/S (C-189/02 Ρ), Isoplus Fernwärmetechnik Vertriebsgesellschaft mbH 
and Others (C-202/02 P), KE KELIT Kunststoffwerk GmbH (C-205/02 P), LR af 1998 A/S (C-206/02 
P), Brugg Rohrsysteme GmbH (C-207/02 P), LR af 1998 (Deutschland) GmbH (C-208/02 P) and ABB 
Asea Brown Boveri Ltd (C-213/02 Ρ) v Commission of the European Communities, 
ECLI:EU:C:2005:408, paragraph 219. See also ECHR Case of Grapperà Radio AG and others v. 
Switzerland, (Application no. 10890/84) http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=Q01-
57623#i"itemidl :f "001-57623"!) where the European court of Human Rights noted that "the scope of 
the concepts of foreseeability and accessibility depends to a considerable degree on the content of the 
instrument in issue, the field it is designed to cover and the number and status of those to whom it is 
addressed" (paragraph 68). 
41 ECHR Case Kokkinakis v Greece, Application no. 14307/88, paragraph 40. 
http://hudoc.echr.coe.mt/sites/eng/pages/search.aspx?i=001-57827#("itemid":ľ'001 -57827"!) 
42In the case of case of Olsson v. Sweden (No. 1), the ECHR noted that "Requirements which the Court 
has identified as flowing from the phrase "in accordance with the law" include the following: (a) A 
norm cannot be regarded as a "law" unless it is formulated with sufficient precision to enable the 
citizen - if need be, with appropriate advice - to foresee, to a degree that is reasonable in the 
circumstances, the consequences which a given action may entail; however, experience shows that 
absolute precision is unattainable and the need to avoid excessive rigidity and to keep pace with 
changing circumstances means that many laws are inevitably couched in terms which, to a greater or 
lesser extent, are vague (see, for example, the Sunday Times judgment of 26 April 1979, Series A no. 
30, p. 31, § 49)" (emphasis added). Olsson v. Sweden (No. 1), Application no. 10465/83, paragraph 61. 
http://hudoc.echr.coe.mt/sites/eng/pages/search.aspx?i=001-57548# í "itemid":f"001-57548"! 
43 Case T-167/08, Microsoft Corp. v European Commission, ECLI:EU:T:2012:323, para 84, referring 
to Case C-303/05 Advocaten voor de Wereld [2007] ECR 1-3633, paragraph 50, and judgment of 22 
May 2008 in Case C-266/06 Ρ EvonikDegussa v Commission, ECLI:EU:C:2008:295, paragraph 39. 
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sought cannot mean that the provision is unsuitable to be "enforced" through the 

appropriate penalties as from the date of its adoption. 

113. Considering the highly specialized sector to which the relevant restrictive 

measures apply, it can hardly be argued that the relevant measures are contrary 

to the principles of legal certainty and nulla poena sine lege certa, as defined in 

the caselaw of the European Court of Justice (and that of the European Court of 

Human Rights). The meaning of the relevant terms is provided in the reply to 

question 3(c). Those explanations show that persons practicing in the oil sector, 

a highly specialised sector, can very well understand the meaning of the 

restrictive measures imposed. 

3. REPLIES TO QUESTIONS З(а)ЛЬШс) 

3.1. Question 3(a) 

Does the term "financial assistance" in Article 4(3) of the EU Regulation include the 

processing of a payment by a bank or other financial institution? 

114. It is well-established that the provisions of EU legislation "must be analyzed 

by taking account not only of their wording, but also of the context in which 

they occur and the objectives pursued by the rules of which they are part"44. 

The Commission also notes that even in cases concerning restrictive measures, 

the Court has not taken the view that narrow interpretations should be given to 

prohibitions contained therein. 45 

115. Considering the wording and context in which it occurs and the objectives 

pursued by the restrictive measures in view of Russia's actions destabilising the 

situation in Ukraine, the Commission considers that the term financial 

44 Joined Cases C-509/09 and C-161/10, eDate Advertising GmbH v X and Olivier Martinez and 
Robert Martinez v MGN Limited, ECLI:EU:C:2011:685, paragraph 54 and the caselaw quoted therein. 
45 See, in this regard, Case C-84/95 Bosphorus Hava Yollari Turizm ve Ticaret AS v Minister 
for Transport, Energy and Communications and others, ECLI:EU:C: 1996:312, paragraphs 11-18; and 
Case C-371/03, Siegfried Aulinger v Bundesrepublik Deutschland, Reference for a preliminary ruling, 
ECLI:EU:C:2006:160, paragraphs 30-36. 
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assistance in Article 4(3) includes the processing of a payment by a bank or 

other financial institution46. 

116. As noted in page 12 of the Judgment Approved by the Court for handing 

down, on 16 December 2014, the Commission published a Notice: Commission 

Guidance note on the implementation of certain provisions of Regulation (EU) 

No 833/2014.47 In those guidelines the Commission answered the following 

question: 

"1. Q. Do the provision of payment services and issuance of letters of 
guarantee/credit constitute financial assistance in the sense of Articles 2 and 
4, and are therefore prohibited for the goods and technology subject to a 
ban? 

A. Yes. In accordance with Article 4, payment services and issuance of letters 
of guarantees/credit constitute financial assistance and are prohibited when 
linked to the underlying commercial transaction subject to a ban under Article 
2. 

2. Q. How are banks expected to comply with the prohibition on financial 
assistance within the meaning of Article 4 for the goods and technology that 
are subject to a ban? 

A. Banks acting on behalf or to the benefit of their client should exercise due 
diligence on payments carried out by their customer and oppose to any 
payment made in breach of the Regulation. As regards banks acting as 
correspondent banks, they should oppose to payments when information on 
such a breach is available 

117. It is true that this question and answer (number 1) relate only to the 

definition of the term financial assistance in relation to commercial transaction 

subject to the prohibition under Article 2. The reason for that is that the 

guidelines respond only to questions that have been brought to the 

Commission's attention - in this case the questions related to "financial 

assistance" under Article 2. 

46 As a background, it must be noted that the term financial assistance is not a new one and has been 
used in various restrictive measures legislation. See, for example, Council Regulation (EU) No 
267/2012 of 23 March 2012 concerning restrictive measures against Iran and repealing Regulation 
(EU) No 961/2010, Article 5(l)(c); Council Regulation (EU) No 36/2012 of 18 January 2012 
concerning restrictive measures in view of the situation in Syria and repealing Regulation (EU) No 
442/2011, Article 3(l)(b). 
47 C(2014) 9950 final Commission Notice of 16.12.2014 Commission Guidance note on the 
implementation of certain provisions of Regulation (EU) No 833/2014. 
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118. However, the Commission would not deem it appropriate to have a different 

definition of the term "financial assistance" depending on the prohibition in 

question, whether it is linked to the prohibition "to sell, supply, transfer or 

export, directly or indirectly, dual-use goods and technology" (Article 2); the 

prohibition to "sell, supply, transfer or export, directly or indirectly, dual-use 

goods and technology as included in Annex I" (Article 2a); the prohibition 

related to the Common Military list (Article 4(b)(i)(a)) or dual use goods and 

technology (Article 4(b)(1)(b)); or if it is related to items in annex II (Article 

4(3)(b)). Rosneft is itself well aware of the above mentioned Commission 

Guidance and the definition to financial assistance given thereto. It is a matter 

of good legislative method that the same wording has a similar meaning -

unless defined otherwise - in the same Regulation. 

119. Moreover, a narrower interpretation is not justified by the broad wording of 

Article 4(3)(b): 

"financing or financial assistance related to items referred to in Annex II, 
including in particular grants, loans and export credit insurance, for any sale, 
supply, transfer or export of those items, or for any provision of related 
technical assistance, directly or indirectly, to any natural or legal person, 
entity or body in Russia, including its Exclusive Economic Zone and 
Continental Shelf or, if such assistance concerns items for use in Russia, 
including its Exclusive Economic Zone and Continental Shelf, to any person, 
entity or body in any other State". 

120. It is clear that the legislator intended to go beyond the terms "grants, loans 

and export credit insurance" by using the term "including". Moreover, the 

prohibition applies whether the assistance is to reach persons in Russia or be 

used in Russia, "direct or indirectly". 

121. In addition, it may be noted that in relation to the restrictions on access to 

the capital market, a specific recital48 explains that "other financial services 

such as deposit business, payment services and loans to or from the institutions 

covered by this Regulation, other than those referred to in Article 5, are not 

covered by these restrictions". This is not related to the term "financial 

assistance". However, it indicates that where the Council intended to exclude 

48 Recital 5 of Regulation 833/2014. 
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"payment services" from the general provision of financial services, it said so 

specifically. 

122. Hence, the term financial assistance is to be interpreted as including the 

processing of a payment by a bank or other financial institution. 

3.2. Question 3(b) 

123. On the basis of the wording of the relevant provisions of the Regulation, 

Article 5(2), the Commission considers that the legislator wished to cover any 

trade or provision of investment services in respect of transferrable securities 

with a maturity exceeding 30 days if the transferable security was issued after 

12 September 2014. 

124. Transferable securities are defined in article 1 (f) (i) of the Regulation as 

including depositary receipts "in respect of shares". There is no limitation as to 

which kind of share this refers to or when such shares were issued. Rather, the 

limitation in time refers, in the Commission's view, to the time of issuance of 

the transferrable security (i.e. the depositary receipt in the present case). Hence, 

any depository receipts in respect of Rosneft shares with a maturity exceeding 

30 days and issued alter 12 September 2014 are. in the Commission's view, 

covered. 

3.3. Question 3(c) 

125. Question 3(c) is about the interpretation that should be given to the terms "shale" 

and "waters deeper than 150 metres". The Commission notes that the terms are to be 

interpreted in accordance with the current practice in the sector as explained below. 

Rosneft, as a major actor in the sector, is well aware of that practice and cannot submit 

that the terminology is not sufficiently clear. 
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3.3.1. "shale" 

126. The Commission is of the view that the term "shale", is sufficiently clear 

and its interpretation should reflect the following: 

127. First of all, it should be pointed out that the term used in Regulation 

883/2014 is "shale formation". This term has to be read together with the entire 

expression where it is deployed ("projects that have the potential to produce oil 

from resources located in shale formations by way of hydraulic fracturing 

... "f9. In this way, the term "shale formation" refers to the oil industry's current 

state of the art for what concerns the exploration and extraction of oil from 

shale formations. 

128. Furthermore, international practice shows that in substance there is general 

agreement about the meaning of the term "shale " for purposes of exploration 

and production50: 

a. The European Commission's Joint Research Centre51 describes "shale" 

as "a sedimentary rock that is predominantly comprised of 

consolidated clay and silt-sized particles. Compaction of the clay 

particles occurs during post-deposition as additional materials 

accumulate above these particles, resulting in the formation of thin, 

laminated layers." 

b. The U.S. Energy Information Administration, a public body from the 

country with most experience with oil production from shale 

formations, defines "shale" as "a fine-grained sedimentary rock that 

forms from the compaction of silt and clay-size mineral particles. 

Black shale contains organic material that can generate oil and 

49 See Articles 3(3) and 3a(l) of Regulation 833/2014. 
50 A purely geological definition does not seem of use here, as the context of the regulation in question 
is limited to the production and exploration of oil. 
51 Unconventional gas: potential energy market impacts in the (EUR 25305) 
https://ec.europa.eu/irc/sites/default/files/reqno irc70481 unconventional gas potential energy mark 
et impacts in the european union.pdf 
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natural gas, and that can also trap the generated oil and natural gas 

within its pores. "52 

c. The understanding is shared by other international bodies and 

associations. The "PetroWiki", an online resource provided by the 

Society of Petroleum Engineers (SPE)53, for instance, defines "shale" 

as a "common sedimentary rock with porosity but little matrix 

permeability. Shales are one of the petroleum source rocks. Shales 

usually consist of particles finer than sand grade (less than 0.0625 

mm) and include both silt and clay grade material. "54 Consequently, 

"shale oil" is defined as being "either an immature oil phase, often 

called Kerogen, or actual oil in the crocks ofpores of a shale. "55 

129. There might be subtle differences between various definitions. These 

differences are, however, not sufficient to give rise to undue ambiguity in the 

context of the regulation in question which is limited to the production and 

exploration of oil. As indicated by the referring High Court, in the "vast 

majority of cases experts in the field would understand the limits of these 

defìnitions,, and the problems identified by Rosneft are to be considered "wore 

hypothetical than real, or at least operate at the margins of the definitions. " 

130. Finally, Rosneft seems to submit that "shale" should be interpreted as 

meaning "kerogen-containing deposits, predominantly of clay composition 

(those with the portion of any clay minerals in excess of 35%) that do not 

contain fluid oil" (page 31, paragraph 29, of the Schedule to judgment: The 

order for Reference). In the Commission's view, this suggestion to define 

"shale" in a way that would limit "shale" to "kerogen-containing deposits" 

cannot be accepted. 

131. The suggested limiting interpretation of "shale" to mean "kerogen-

containing deposits" is contradicted be several EU documents that clearly 

52 See at http://www.eia.gov/energy in brief/article/shale in the united states.cfm 
53 The SPE has more than 143,000 members in 147 countries, see 
http://www.spe.org/press/docs/15FactSheet.pdf 
54 See at http://petrowiki.org/Glossarv%3Ashale 
55 See at http://petrowiki.org/Glossarv%3AShale oil 
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defines the scope to be wider, and including both gas and oil. The recent 

Communication from the Commission "on the exploration and production of 

hydrocarbons (such as shale gas) using high volume hydraulic fracturing in the 

EU"56, as well as the Recommendation "on minimum principles for the 

exploration and production of hydrocarbons (such as shale gas) using high-

volume hydraulic fracturing"51, frequently refer to "shale gas", "shale gas and 

shale oil" and to hydrocarbons in general. The same is true for the 

accompanying Impact Assessment58, which, in addition to referring to "shale 

gas and oil", also refers to "kerogen" in oil shales (as opposed to shale oil). 

132. The fact that shales can not only contain kerogen (an initial stage of oil not 

yet matured into crude oil, but which can be converted into useable oil by 

applying heat), but also more mature forms of hydrocarbons like crude oil or 

natural gas ("shale gas") is evidenced by the internationally accepted definitions 

of "shale" as mentioned above (U.S. Energy Information Administration and 

PetroWiki of the Society of Petroleum Engineers). 

133. Therefore, in the Commission's view, the relevant measures cover projects 

with the potential to produce oil regardless if the resources located in the shale 

formation are kerogen or crude oil, as long as hydraulic fracturing is applied. 

3.3.2. "Waters deeper than 150 metres" 

134. The Commission considers that the term "waters deeper than 150 metres" 

must be interpreted as follows: 

56 Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions on the exploration and production 
of hydrocarbons (such as shale gas) using high volume hydraulic fracturing in the EU 
COM(2014) 23 final, http://ec.europa.eu/environment/integration/energy/unconventionalen.htm 
57 2014/70/EU: Commission Recommendation of 22 January 2014 on minimum principles for the 
exploration and production of hydrocarbons (such as shale gas) using high-volume hydraulic 
fracturing, OJL 39, 8.2.2014, p. 72-78 
58 Commission Staff Working Document, Impact Assessment, SWD(2014) 21 final, 
httD://ec.europa.eu/environment/integration/energy/unconventional en.htm 
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135. This term is to be understood as meaning the vertical distance from the sea 

bed to the water level. The measurement has to be taken in the point where the 

drilling takes place. 

136. This understanding is also in line with accepted international practice. 

Under this practice, mobile drilling units (MODUs) are subject to Class 

notation. All MODUs are rated on water depth. One of the Class notation 

societies is the American Bureau of Shipping (ABS). The ABS has issued the 

"Rules for Building and Classing Mobile Offshore Drilling Units" which 

represent an accepted international classification system. These ABS 

classification rules define "water depth" of a drilling unit as "the vertical 

distance from the sea bed to the nominal water level plus the height of the 

astronomical and storm tides."59 

137. This understanding follows from the entire wording of the provisions in 

Regulation 883/2014 where the term "waters deeper than 150 metres" is used. 

These provisions refer to "oil exploration and production" in "waters deeper 

that 150 metres". "Oil exploration and production" typically take place at the 

point where the drilling platform is situated. 

Tibor SCHARF Lóránt HAVAS Daniela GAUČI 

Agents for the Commission 

Available at http://ww2.eagle.org/en/rules-and-resourees/rules-and-
guides.htmI#/content/dain/eagle/rules-and-guides/current/offshore/6 modu 2015 (Part 3:"Hull 
construction and equipment, pages 4-6). 
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