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The Commission has the honour to submit the following written observations: 

1. THE APPLICABLE LAW 

1.1. International Treaties 

1. Article 11 bis of the Berne Convention for the Protection of Literary and Artistic 

Works (Paris Act of 24 July 1971), as amended on 28 September 1979 states as 

follows: 

"(1) Authors of literary and artistic works shall enjoy the exclusive right of 
authorizing: 

(i) the broadcasting of their works or the communication thereof to the public by 
any other means of wireless diffusion of signs, sounds or images; 

(ii) any communication to the public by wire or by rebroadcasting of the broadcast 
of the work, when this communication is made by an organization other than the 
original one; 

(in) the public communication by loudspeaker or any other analogous instrument 
transmitting, by signs, sounds or images, the broadcast of the work. 

2. The World Intellectual Property Organisation (WIPO) adopted in Geneva on 

20 December 1996 the WIPO Performances and Phonograms Treaty and the WIPO 

Copyright Treaty (the WCT). Those two treaties were approved on behalf of the 

Community by Council Decision 2000/278/EC of 16 March 2000 (OJ 2000 L 89, 

p. 6. Article 8 of the WCT states: 

"Without prejudice to the provisions of Articles 11(1)(ii), îlbis(l)(i) and (ii), 
1 JtQT(l)(ii), 14(l)(ii) and J4bis(l) of the Berne Convention, authors of literary and 
artistic works shall enjoy the exclusive right of authorizing any communication to 
the public of their works, by wire or wireless means, including the making 
available to the public of their worb in such a way that members of the public may 
access these works from a place and at a time individually chosen by them. " 

1.2. Union Law 

3. Directive 2001/29/EC of the European Parliament and of the Council of 22 May 

2001 on the harmonisation of certain aspects of copyright and related rights in the 

information society (OJ L/167/10 22.6.2001) ("the Directive") is intended to 

implement, inter alia, the WCT which, in Article 1(4), obliges the Contracting 

Parties to comply with Articles 1 to 21 of the Berne Convention. The same 



Obligation is, moreover, laid down in Article 9(1) of the Agreement on Trade-

Related Aspects of Intellectual Property Rights. 

4. Articles 3 of the Directive states, in material part: 

"1. Member States shall provide authors with the exclusive right to authorise or 
prohibit any communication to the public of their works, by wire or wireless 
means, including the making available to the public of their works in such a way 
that members of the public may access them from a place and at a time 
individually chosen by them 

2. [...J 

3. The rights referred to in paragraphs 1 and 2 shall not be exhausted by any act of 
communication to the public or making available to the public as set out in this 
Article. 

5. Article 5 (3) of the Directive states: 

3. Member States may provide for exceptions or limitations to the rights provided 
for in Articles 2 and 3 in the following cases: 

[...] 

(o) use in certain other cases of minor importance where exceptions or limitations 
already exist under national law, provided that they only concern analogue uses 
and do not affect the free circulation of goods and services within the Community, 
without prejudice to the other exceptions and limitations contained in this Article. 

5. The exceptions and limitations provided for in paragraphs 1, 2, 3 and 4 shall 
only be applied in certain special cases which do not conflict with a normal 
exploitation of the work or other subject-matter and do not unreasonably prejudice 
the legitimate interests of the rightholder. ' 

6. The following recitals of the Directive are also relevant: 

(4) A harmonised legal framework on copyright and related rights, through 
increased legal certainty and while providing for a high level of protection of 
intellectual property, will foster substantial investment in creativity and 
innovation, including network infrastructure, and lead in turn to growth and 
increased competitiveness of European industry, both in the area of content 
provision and information technology and more generally across a wide range of 
industrial and cultural sectors. This will safeguard employment and encourage 
new job creation. 

(5) Technological development has multiplied and diversified the vectors for 
creation, production and exploitation. While no new concepts for the protection of 
intellectual property are needed, the current law on copyright and related rights 
should be adapted and supplemented to respond adequately to economic realities 
such as new forms of exploitation 



(15) [...]Those Treaties update the international protection for copyright and 
related rights significantly, not least with regard to the so-called "digital agenda", 
and improve the means to fight piracy world-wide. [...J This Directive also serves to 
implement a number of the new international obligations. 

(20) This Directive is based on principles and rules already laid down in the 
Directives currently in force in this area, in particular Directives 91/250/EEC (2), 
92/ 100/EEC (3), 93/83/EEC (4), 93/98/EEC (5) and 96/9/EC (6), and it develops 
those principles and rules and places them in the context of the information 
society. The provisions of this Directive should be without prejudice to the 
provisions of those Directives, unless otherwise provided in this Directive. 

(23) This Directive should harmonise further the author's right of communication 
to the public. This right should be understood in a broad sense covering all 
communication to the public not present at the place where the communication 
originates. This right should cover any such transmission or retransmission of a 
work to the public by wire or wireless means, including broadcasting. This right 
should not cover any other acts. 

(27) The mere provision of physical facilities for enabling or making a 
communication does not in itself amount to communication within the meaning of 
this Directive. 

[...] 

(29) The question of exhaustion does not arise in the case of services and on-line 
services in particular [...J 

[..J 

(32) This Directive provides for an exhaustive enumeration of exceptions and 
limitations to the reproduction right and the right of communication to the public. 

7. Article l(2)(a)-(b) of Council Directive 93/83/EEC of 27 September 1993 on the 

coordination of certain rules concerning copyright and rights related to copyright 

applicable to satellite broadcasting and cable retransmission (OJ 1993 L 248, p. 15) 

(Directive 93/83) states, in relevant part: 

(a) For the purpose of this Directive, "communication to the public by satellite " 
means the act of introducing, under the control and responsibility of the 
broadcasting organisation, the programme-carrying signals intended for reception 
by the public into an uninterrupted chain of communication leading to the satellite 
and down towards the earth. 

(b) The act of communication to the public by satellite occurs solely in the Member 
State where, under the control and responsibility of the broadcasting organisation, 
the programme-carrying signals are introduced into an uninterrupted chain of 
communication leading to the satellite and down towards the earth. 



8. Article 2 of Directive 93/83 states: 

'Member States shall provide an exclusive right for the author to authorise the 
communication to the puhlic by satellite of copyright worL·, subject to the 
provisions set out in this chapter. ' 

1.3. National Provisions 

9. In the United Kingdom, effect is given to Article 3 of the Directive by Regulation 6 

of the Copyright and Related Rights Regulations 2003, which amends Section 20 

of the Copyright, Designs and Patents Act 1988 (the UK Copyright Act) as 

follows: 

"20 Infringement by communication to the public 

(1) The communication to the public of the work is an act restricted by the 
copyright in 

(a) a literary, dramatic, musical or artistic work, 

(b) a sound recording or film, or 

(c) a broadcast. 

(2) References in this Part to communication to the public are to communication to 
the public by electronic transmission, and in relation to a work include -

(a) the broadcasting of the work; 

(b) the making available to the public of the work by electronic transmission 
in such a way that members of the public may access it from a place and 
at a time individually chosen by them. ". 

(2) For section 16(l)(d) there shall be substituted -

"(d) to communicate the work to the public (see section 20). " 

10. The UK Copyright Act also provides certain defences against infringement of the 

copyright in work in a number of provisions and of relevance to the present 

proceedings are the following provisions: 

Section 73: Reception and re-transmission of wireless broadcast by cable 

73.—(1) This section applies where a wireless broadcast made from a place in the 
United Kingdom is received and immediately re-transmitted by cable. 

(2) The copyright in the broadcast is not infringed— 

(a) if the re-transmission by cable is in pursuance of a relevant requirement, or 



φ) if and to the extent that the broadcast is madefor reception in the area in which 
it is re-transmitted by cable and forms part of a qualifying service. 

(3) The copyright in any work included in the broadcast is not infringed if and to 
the extent that the broadcast is made for reception in the area in which it is re
transmitted by cable; but where the making of the broadcast was an infringement 
of the copyright in the work, the fact that the broadcast was re-transmitted by 
cable shall be taken into account in assessing the damages for that infringement. 

(4) Where-

(a) the re-transmission by cable is in pursuance of a relevant requirement, but 

(b) to any extent, the area in which the re-transmission by cable takes place ("the 
cable area") falls outside the area for reception in which the broadcast is made 
("the broadcast area"), 

the re-transmission by cable (to the extent that it is provided for so much of the 
cable area as falls outside the broadcast area) of any work included in the 
broadcast shall, subject to subsection (5), be treated as licensed by the owner of 
the copyright in the work, subject only to the payment to him by the person making 
the broadcast of such reasonable royalty or other payment in respect of the re
transmission by cable of the broadcast as may be agreed or determined in default 
of agreement by the Copyright Tribunal. 

(5) Subsection (4) does not apply if, or to the extent that, the re-transmission of the 
work by cable is (apart from that subsection) licensed by the owner of the 
copyright in the work 

(6) In this section "qualifying service" means, subject to subsection (8), any of the 
following services--

(a) a regional or national Channel 3 service, 

(b) Channel 4, Channel 5 andS4C, 

(c) the teletext service referred to in section 49(2) of the Broadcasting Act 1990, 

(d) the service referred to in section 57(1 A) (a) ofthat Act (power ofS4C to provide 
digital service), and 

(e) the television broadcasting services and teletext service of the British 
Broadcasting Corporation; 

and expressions used in this subsection have the same meaning as in Part 1 of the 
Broadcasting Act 1990. 

(7) In this section "relevant requirement" means a requirement imposed under--

(a) section 78A of the Broadcasting Act 1990 (inclusion of certain services in local 
delivery services provided by digital means), or b) paragraph 4 of Part 111 of 
Schedule 12 to that Act (inclusion of certain services in diffusion services 
originally licensedunder the Cable and Broadcasting Act 1984). 



2. FACTS AND PROCEDURE 

11. This reference from the High Court of Justice of England and Wales (Chancery 

Division Intellectual Property) ("the Referring Court") concerns Article 3 (1) of the 

Directive. It arises out of a live streaming service operated by the defendant, 

TVCatchup Limited ("TVC"), through which TVC's users receive and view "live" 

streams delivered to them via the Internet and mobile telecommunications 

networks. These live streams are of free-to-air television broadcasts of the 

claimants namely ITV Broadcasting Limited, ITV 2 Limited, ITV Digital Channels 

Limited, Channel 4 Television Corporation, 4 Ventures Limited, Channel 5 

Broadcasting Limited and ITV Studios Limited ("the Claimants"). 

12. The Claimants are commercial broadcasters that hold copyright as authors for the 

purposes of this reference in films and other protected works such as music which 

are included in the broadcasts ("protected works"). The Claimants have brought a 

claim of copyright infringement against TVC in relation to the protected works 

which are included in the live streaming service provided by TVC to its 

subscribers. TVC's service also includes the channels and programmes of public 

service broadcasters i.e. non commercial broadcasting organisations such as the 

BBC but theses are not party to the action before the Referring Court (paragraph 6 

of the Order for Reference). 

13. In the national proceedings, the Claimants allege that TVC has infringed the 

copyright which they hold, as authors, in the protected works which are included in 

the broadcasts. The infringements are alleged to have occurred by virtue of the 

actions of the TVC in (a) communicating the works to the public; and (b) by 

making, or authorising the making of, transient copies of the works in TVC's 

servers and on the screens of users. However, it is only (a) that has been referred to 

this Court. 

14. The facts are as set out in the order for reference (Order for Reference) at 

paragraphs 9-21. 

15. The technical process by which TVC's service is provided to its subscribers is 

described at paragraphs 11-17 of the Order for Reference. In summary, TVC takes 

the digital terrestrial and satellite broadcast signals transmitted by the Claimants for 

receipt and viewing on television sets and converts them for transmission, receipt 
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and viewing on computers and hand held devices using either the internet or in the 

case of mobile hand held devices, telecommunications networks. 

16. So far, there have been three judgments in the national proceedings. This is in part 

due to the fact that the Referring Court was awaiting this Court's judgment in С 

Joined Cases C-403/08 and C-429/08 Football Association Premier League and 

Others [2011] ECR 1-0000, (Premier League). The first judgment was handed 

down on 25 November 20101 ("First Judgment") and also concerned an action for 

summary judgment by Τ VC itself that there was no case to answer and this was 

dismissed; the second judgment on 18 July 20112 ("Second Judgment") and the 

third judgment of 25 November 20113 ("Third Judgment") has led to the Order for 

Reference. In the intervening period between the First Judgment and the Second 

Judgment, and shortly after the judgment in Premier League, there was the further 

judgment of this Court in Airfield v Sabam Joined Cases C-431/09 and C-432/09 

Judgment of 13 October 2011 (Airfield). 

17. The Referring Court considered both Premier League and Airfield and concluded 

that that there were a number of factors ("multi-factorial assessment") which it 

extrapolates from this Court's existing case law on Article 3 of the Directive 

(paragraphs 39 and 40 of the Order for Reference). These arguments are also 

summarised in paragraphs 5-24 of the Third Judgment. However, it was not certain 

that all factors were present in this case and therefore felt unable to rule on the 

scope of the author's exclusive right of communication to the public in Article 3 

(1) of the Directive. 

18. The Order for Reference concerns Article 3 of the Directive and no question of 

interpretation of national law has been raised by the Referring Court for the 

purposes of the Order for Reference. However, it emerges clearly from the national 

judgments that certain questions of interpretation of various provisions of the UK 

Copyright Act and their compatibility with Article 3 and 5(3) of the Directive were 

in fact raised at various stages. In relation to these, the Referring Court either felt 

1 [2010] EWHV 3063 (Ch) 

2 
[2011] EWHC1874 (Pat). 

3 [2011]EWHC 2977 (Pat) 
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able to rule without reference to this Court or concluded that the Directive was not 

relevant. More specifically, these were: 

(a) the United Kingdom's implementation of and the proper application of 

Article 5(1) of the Directive; 

(b) the United Kingdom's implementation of Article 3 of the Directive 

(c) any available defences under the relevant the UK Copyright Act to the 

scope of the right of communication to the public or in general. 

19. In relation to (a), the judgment in Premier League allowed the Referring Court to 

rule on the application of Article 5(1) of the Directive to the proceedings in 

question at paragraphs 28-31 of the Third Judgment. 

20. In relation to (b), the Referring Court held that the United Kingdom had properly 

given effect to Article 3. 

21. In relation to (c), this is dealt with at paragraphs 24 and 25 of the Order for 

Reference; paragraphs 130-140 of the First Judgment are confirmed at paragraphs 

32-36 of the Third Judgment. For the Referring Court this is only an issue of 

national law. The Referring Court ruled the defences in Section 73 were not 

relevant to Article 5 of the Directive or indeed to the Directive or indeed the UK's 

implementation of its obligations under the Directive. The Commission has doubts 

as to whether this is correct and according to established case law, it is for the 

Court to provide the national court with all those elements for the interpretation of 

EU law which may be of assistance in adjudicating on the case pending before it, 

whether or not the referring court had specifically referred to them in its questions. 

Case C-17/06 Celine at paragraph 29 and Case C-48/05 Adam Opel, at paragraph 

31. 

22. The Referring Court considered that the only matter which needed to be referred 

was the scope of Article 3 of the Directive. The Referring Court has therefore 

stayed the action and referred questions in relation to the proper interpretation of 

Article 3 of the Directive to the Court for a preliminary ruling. 

23. The Commission would urge this Court to consider these judgments along the 

Order for Reference as the arguments of both parties and the reasoning of the 
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Referring Court including the Referring Court's view on the Directive as it applies 

to other parts of the UK Copyright Act are more fully set out in these judgments 

than in the Order for Reference. 

Summary of the arguments of the Claimants and TVC 

24. It is fair to say that the arguments have been refined as the proceedings progressed 

and certain arguments have been discarded. 

25. The Claimants consider that there "whenever there was an intervention by a 

broadcasting organisation other than the original one, there is a communication to 

the public within the exclusive right of the copyright owner and which it is entitled 

to control. The re-transmitted signal will be to members of the public who are not 

the direct recipients of the signal.... The recipients of a re-transmitted signal will 

enjoy the broadcast through a different route and only on account of the 

intervention of the-rebroadaster." See paragraph 84 of the First Judgment and 

paragraph 35 of the Order for Reference. 

26. TVC asserts that "the meaning of 'communication to the public' of [protected works 

included] in a broadcast is a matter governed by national law since it lies outside 

the scope of Article 3.1 of the Directive, and deny that what they do amounts to 

such a communication" (paragraph 24 of the Order for Reference). 

27. Next, TVC claims that the "mere provision of technical means to assist in reception 

is not communication to the public". In this respect, TVC seek to distinguish the 

Court's case law which in their view applies to instances based on the provision of 

television sets which allow viewing. See paragraph 87 of the First Judgment and 

paragraphs 35,36 and 37 of the Order for Reference. The argument with respect to 

the provision of technical means is used by TVC to buttress their argument that as 

subscribers to TVC's service were entitled to receive domestic television 

broadcasts on their television screens or computer screen, that meant that TVC's 

subscribers did not form a "new public" (paragraph 99 of the First Judgment). This 

argument lies at the heart of the reference. 

28. TVC further cites in support ofthat argument the findings of an inter-governmental 

committee on [the International Convention for the Protection of Performers, 

Producers of Phonograms and Broadcasting Organisations, adopted at Rome on 26 
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October 1961], the Rome Convention which pertains to cable distribution 

(paragraph 36 of the Order for Reference). 

Reason for referral 

29. The Referring Court expresses a doubt in relation to the Court's existing case law 

as it applies to TVC's service at paragraph 42 of the Order for Reference. The 

essential point in this context is whether the act of the intervening organisation 

which is independent of the Claimants and is acting in full knowledge of the 

consequences of its action and for profit is, nevertheless, communicating the 

protected works in circumstances where the "members of the public [...] would in 

fact be able to access the original broadcast signal using their own television sets." 

The Referring Court concludes that the Court's case law does not allow a 

conclusive finding in the Claimants' favour because of that last point, although in 

its provisional view, there is a communication to the public. 

3. THE QUESTIONS 

30. The questions referred are as follows: 

"Question 1. Does the right to authorise or prohibit a ''communication to the 
public of their worL· by wire or wireless means " in Article 3.1 of the Directive 
extend to a case where: 

(i) Authors authorise the inclusion of their works in a terrestrial free-to-air 
television broadcast which is intended for reception either throughout the territory 
of a Member State or within a geographical area within a Member State; 

(ii) A third party (i.e. an organisation other that the original broadcaster), 
provides a service whereby individual subscribers within the intended area of 
reception of the broadcast who could lawfully receive the broadcast on a television 
receiver in their own homes may log on to the third party 's server and receive the 
content of the broadcast by means of an internet stream? 

Does it make any difference to the answer to the above question if: 

a. The third party's server allows only a "one-to-one" connection for each 
subscriber whereby each individual subscriber establishes his or her own internet 
connection to the server and every data packet sent by the server onto the internet 
is addressed to only one individual subscriber? 

b. The third party's service is funded by advertising which is presented "pre-roll" 
(i.e. during the period of time after a subscriber logs on but before he or she 
begins to receive the broadcast content) or "in-skin" (i.e. within the frame of the 
viewing software which displays the received programme on the subscriber's 
viewing device but outside the programme picture) but the original advertisements 
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contained within the broadcast are presented to the subscriber at the point where 
they are inserted in the programme by the broadcaster? 

с the intervening organisation is: 

i. providing an alternative service to that of the original broadcaster, thereby 
acting in direct competition with the original broadcaster for viewers; or 

ii. acting in direct competition with the original broadcaster for advertising 
revenues? 

4. THE COURT'S CASE LAW 

31. This Court has held that the author's right of communication to the public in Article 

3 applies in factual circumstances which concern the inclusion of author's works in 

television broadcasting or re-broadcasting in the context, inter alia, of a network 

within a closed environment such as a hotel or hotel room -case C-306/05 SGAE v 

Rafael Hotles [2006] ECR 1-11519 {Rafael Hoteles), Case C-293/98 Egeda 2000 

[ECR 1-629] {Egeda), Case C-136/09 Order of the Court of 18 March 2010 

Oragnismos Sillogikis {Organismos Sillogikis) or encrypted television satellite 

transmission {Premier League, Airfield). 

32. Article 3(1) of the Directive does not define the concept of 'communication to the 

public' (Case С-306/05 Rafael Hoteles [2006] paragraph 33, Premier League, 

paragraph 184). Article 3 of the Directive has to be interpreted so far as possible in 

the light of the EU's international obligations in particular Article 8 of the WCT 

and Article 11 bis of the Berne Convention {Rafael Hoteles, paragraphs 35, 40 and 

41 Premier League, paragraph 189). In addition, in interpreting a provision of EU 

law it is necessary to consider not only its wording, but also the context in which it 

occurs and the objectives pursued by the rules of which it is part Rafael Hoteles 

paragraphs 33-35, Premier League, paragraph 185 

33. The principal objective of the Directive is to establish a high level of protection of 

authors, allowing them to obtain an appropriate reward for the use of their works, 

including on the occasion of communication to the public. Therefore, 

'communication to the public' must be interpreted broadly, as recital 23 in the 

preamble to the directive indeed expressly states (see Rafael Hoteles, paragraph 36, 

Premier League, paragraph 186). 
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34. Article 3(1) must be interpreted as referring only to communication to a public not 

present at the place where the communication originates, to the exclusion of any 

communication of a work which is carried out directly (Case C-283/10 Judgment 

of the Court of 24 November 2011 Circuì Globus Bucuresti (Circuì Globus) 

35. The Court has introduced the notion of 'intervention' by the organisation which 

intervenes, in full knowledge of the consequences of its action, by an independent 

act to give access to the protected works to its customers. 

36. The Court has created the notion of a 'new public' which is, such a transmission is 

made to a public different from the public at which the original act of 

communication of the work is directed, that is, to a new public Rafael Hoteles, 

paragraph 40. In its judgment of 15 March 2012 Case C-135/10 Marco del Corso v 

SCF (Marco del Corso), the Court has summarised its reasoning in its case law to 

date with respect to "certain aspects of the concept of public" at paragraphs 81-91. 

37. The Directive is not the only European Union instrument in the field of intellectual 

property and that, in view of the requirements deriving from the unity and 

coherence of the legal order of the European Union, the terms used by that 

Directive must be interpreted in the light of the rules and principles established by 

other directives relating to intellectual property, such as, in particular. Directive 

93/83 (see, by analogy, Case C.271/10 VEWA [2011] ECR 1-0000, paragraph 27). 

This was the approach taken by the Court in Airfield and to a certain extent in 

Marco del Corso. 

4.1. New features of this case in the light of the Court's case law 

38. In terms of the facts, this case is distinguished from the Court's previous case law 

in certain respects. 

39. First, it concerns an internet transmission or re-retransmission. The Court has not 

yet ruled on the scope of Article 3 of the Directive in the context of any 

transmission via the internet or telecommunications networks.4 

4 The issue has been raised in other jurisdictions. In February 2000, a U.S. court issued a preliminary 
injunction against a company called iCraveTV enjoining it from streaming its signals into the United 
States from Canada. The site offered streaming Internet broadcasts of the conventional television 
stations, both Canadian and USthat were available as free to air signals in Canada and -transmitted 
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40. Second, the internet transmission is itself a "platform shift" i.e. the original 

communication to the public is by means of terrestrial broadcasting and the alleged 

infringement is a transmission via the internet or via telecommunication networks 

of the original broadcast programme carrying signal. 

41. Third, the nature of the intervention by the third party differs from the previous 

cases examined by the Court which all concerned television and where the 

intervening act of a third party (decoding or otherwise) enabled the programme 

carrying signal to be viewed on the same medium i.e. also on television. In this 

case, the programme carrying signals are intercepted and converted to be then re

transmitted, received and viewed via an act of streaming to individual subscribers 

via the internet or telecommunication networks. 

42. Fourth, the manner of delivery i.e. recipients of the service to individual members 

of the public raises the question once again of how the concept of "public" and 

"members of the public" as regards the author's right of communication to the 

public are concerned. 

4.2. Summary of the Commission's position 

43. The rather narrow focus, in terms of the factual circumstances of the Court's case 

law to date, has deflected attention from the full scope of Article 3 of the Directive 

and what it sets out to achieve in the light of Article 8 of the WCT. The 

Commission is of the view that there is a communication to the public by TVC in 

providing a streaming service which includes the protected works of the Claimants 

within the meaning of Article 3(1) of the Directive considered in the light of 

Article 8 of the WCT which the Directive seeks to implement. This type of 

situation is precisely what the WCT set out to address by filling in the gaps in 

coverage in Article llbis of the Berne Convention by creating a right of 

communication for authors of general application. The authorisation of the relevant 

back into the United States from Canada. The action was brought by US rightsholders. The case did 
not proceed to trial. 

http://eiiro.ecom.cmu.edu/program/law/Q8-732/Jurisdiction/icravetvinjunction.pdf. 

The brief for the plaintiffs is available http://legal.web.aol.com/decisions/dlip/icravecomplaint.pdf 
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rightsholders is, therefore, required. None of the new factual features of this case 

can lead to a different conclusion. 

44. The Directive sets out to cover acts such as the service in the present case which 

consists of a re-transmission of the original broadcast signal carrying the 

programmes in another form (in this case via the internet or mobile 

communications) to the public. 

45. The point on which the Referring Court has doubts i.e. whether subscribers can 

"lawfully receive the terrestrial broadcasts in which case no authorisation is 

necessary, arises from a series of national requirements (television licence, 

reception area, cable re-transmission rules of the UK Copyright Act). It is 

important to make clear that these national rules form no part of Article 3 and 

cannot inform the Court's analysis on Article 3. The only point is whether in the 

light of this Court's interpretation of the concept of public, there is any merit in 

these arguments but not because national law so dictates. 

46. The Commission does not accept TVC's argument that the exclusive right of 

communication to the public of protected works included in a broadcast is a matter 

for national law. In the view of the Commission both Article 2 (exclusive right of 

reproduction for authors) and Article 3(1) (exclusive right of communication 

including the right of making available) represent ftill harmonisation for authors 

rights. Indeed, the Commission considers that the only discretion left to Member 

States is for other matters such as live sporting events which would not fall to be 

considered as authors' works within the meaning of this Court's ruling in Case 

C-5/08 Infopaq International [2009] ECR1-6569, paragraph 37 and Premier 

League, paragraphs 97-100. In addition, insofar as any of the national rules invoked 

in the present proceedings could constitute derogations from the scope of the right 

of communication, then their compatibility with Article 5(3) of the Directive will 

have to be assessed. Article 5(3) sets out exhaustively the exceptions to the right of 

communication to the public in Article 3. None of the relevant exceptions in 

Article 5(3) apply to TVC's service. 
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5. DISCUSSION OF THE QUESTIONS 

5.1. Question 1 

47. By its Question 1 which is in two parts and which will be considered together, the 

national court asks, in essence whether the following fall within the scope of 

Article 3(1) of the Directive: 

(i) Author s authorise the inclusion of their works in a terrestrial free-to-air 
television broadcast which is intended for reception either throughout the territory 
of a Member State or within a geographical area within a Member State; 

ii) A third party (i.e. an organisation other that the original broadcaster), provides 
a service whereby individual subscribers within the intended area of reception of 
the broadcast who could lawfully receive the broadcast on a television receiver in 
their own homes may log on to the third party's server and receive the content of 
the broadcast by means of an internet stream? 

48. In relation to the first part of this Question, the Referring Court is essentially 

asking whether Article 3 precludes an authorisation by the authors for any other 

form of exploitation once authors permit the inclusion of their works in terrestrial 

free-to-air television broadcasts in a Member State or part thereof. 

49. In relation to the second part of Question 1, there are four elements as follows -

• "platform shift" a conversion from a terrestrial broadcast to which the 

authors have given their authorisation, into an Internet stream and which it 

is common ground the authors have not authorised. 

• the nature of the intervention provided by a third party by an organisation 

which is independent of the original broadcasting organisation. 

• whether it is an autonomous service of a profit making nature even where 

subscribers do not pay. 

• whether this third party organisation, irrespective of any other factor, may 

nevertheless provide this service without authorisation of the rightholders, 

given that the subscribers themselves may "lawfully receive" the broadcast 

within the intended area of reception in its original form, by terrestrial 

television. 
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(i) Authors authorise the inclusion of their works in a terrestrial free-to-air 
television broadcast which is intended for reception either throughout the territory 
of a Member State or within a geographical area within a Member State; 

50. The Commission proceeds on the basis that for the purposes of interpreting Article 

3 and responding to the first part of Question 1, the authors' works included in the 

broadcast would be original in the sense of the author's own intellectual creation. 

To be so classified, the works included in the broadcasts concerned would have to 

be original in the sense that it is its author's own intellectual creation (see, to this 

effect. Case C-5/08 Infopaq International [2009] ECR 1-6569, paragraph 37) and 

Premier League, paragraph 97. 

51. Article 3 of the Directive is an exclusive right of communication to the public 

which is accorded to authors. The Claimants should either hold or own copyright in 

any protected works which are included in the broadcasts or be authorised (licensee 

as the case may be) to broadcast the protected works by any other third party author 

be they, inter alia, a film or a musical work. In this sense, the present case should 

be distinguished from Premier League. What is at issue is not the protection to be 

accorded to the broadcast itself or any rights of the Claimants as broadcasting 

organisations which would be various related rights. Rather, the present case 

concerns the rights of the Claimants as authors of the protected works included in 

the broadcast. In this case, the broadcast is merely the means or vehicle by which 

the work of an author is communicated. See to this effect Premier League, 

paragraph 148 and 149 (first sentence). 

52. The first or original transmission of the protected works is by their inclusion in the 

broadcasts by the Claimants under their own authority, or by virtue of any licence 

that they have acquired from any other author of any of the works included in the 

broadcast. For the purposes of Article 3 (1), this is in itself a communication to the 

public. This first communication of the protected works is the broadcast which is 

delivered via programme carrying signals are destined for receipt in one medium 

which in this case terrestrial digital broadcasting (including by satellite) for 

television viewing. If a rightholder has authorised the inclusion of a protected 

work via a particular medium in this case a terrestrial broadcast, then that 

authorisation is limited to that medium and the legal or natural person who is 

authorised to communicate the protected work to the public. It appears to be 
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common ground that the Claimants have not authorised the inclusion of the 

protected works for re-transmission by Τ VC. 

53. Article 3(3) provides that the rights in Article 3(1) (and (2) are not exhausted by 

any act of communication to the public. This is further confirmed by Recital 29 

(first sentence). Where authors authorise the inclusion of works in a broadcast does 

not exhaust the author's right to authorise or prohibit any further communications 

to the public in that form or another form. 

54. The fact that the first transmission which conveys the protected works is free to air 

is also irrelevant. The term "free to air" is understood to mean that the broadcast is 

not encrypted and the programme carrying broadcast signal can therefore be 

received and viewed by anyone with the appropriate equipment. The inclusion of 

an author's work in "free to air" broadcasting does not affect the author's ability to 

control further communications. Indeed, if it were to be the case that inclusion in a 

free to air broadcast implies that an author's work can be freely used, such an 

approach would appear to prejudice "free to air" models and the rights of authors 

whose works are included therein and would favour encrypted broadcasting. 

55. The broadcasts of the Claimants are "free to air" and delivered by terrestrial and 

satellite means. The model of "free to air" broadcasting is typically used by public 

broadcasters as part of a public service obligation imposed as part of their licence 

to broadcast. Those obligations also include ensuring that reception covers the 

territory of a Member State or a particular geographical area. From what the 

Commission understands, the Claimants, although commercial broadcasters do also 

have to comply with public service obligations. For example, Channel 4 is a 

commercial public service broadcaster and ITV and Channel 5 also have public 

service obligations. 

(H) A third party (i.e. an organisation other that the original broadcaster), 
provides a service whereby individual subscribers within the intended area of 
reception of the broadcast who could lawfully receive the broadcast on a television 
receiver in their own homes may log on to the third party's server and receive the 
content of the broadcast by means of an internet stream? 

The platform shift to an internet stream 

56. The Commission will deal with the form in which the protected works have been 

communicated to the subscribers of TVC's service i.e. whether the transmission in 
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the form of an internet stream is a form of exploitation which falls within the scope 

of Article 3(1) and particular whether it is a "communication." The Commission is 

concludes that the "platform shift" from a terrestrial broadcast to an Internet stream 

is a form of communication within the meaning of Article 3(1). 

57. The service provided by TVC is a "streaming" service which is sometimes 

described as "webcasting." Streaming or webcasting describes the method of 

delivery over telecommunication networks by which multimedia such as films are 

continually received as the packets of data are sent, received and displayed to an 

end-user in the course of being delivered i.e. "streamed" by the provider. From 

what the Commission understands, streaming does not refer to the device that is 

used at the final stage of the process described above e.g the computer or the 

mobile device which allows the stream to be viewed. Rather, the term "streaming" 

refers to the technical mode of transmission or the dissemination. 

58. Article 3 (1) of the Directive refers to any form by "wire or wireless means" and 

this wording can support any technical form of transmission by which a work is 

communicated to the public. 

59. Indeed, this was the intention of the international community in arriving at Article 

8 of the WCT. The WCT sought to create new norms to respond to the problems 

raised by digital technology, and particularly by the Internet and was part of 

WIPO's "digital agenda." The aim was to include the transmission of works in 

digital networks. The international community agreed that the transmission of 

works on the Internet and in similar networks should be the object of an exclusive 

right of the author and that the gaps in protection or coverage that existed in the 

Berne Convention should be addressed.5 The EU legislature also acknowledged 

this in its Recitals 5 and 15 of the Directive. See also the Judgment of 15 March 

2012 Case C-135/10 Marco del corso v SCF, at paragraph 52 where the Court 

states that the concepts in the Directive must be interpreted so far as possible in the 

light of the WCT and the WPPT . 

http://wvv^.wipo.mťexport/sites/vvww/copyrighťen/activities/wct wppt/pdf/wct wppt.pdf 
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60. Recital 23 also supports an expansive understanding of this right including 

"transmission or retransmission of a work to the public by wire or wireless means 

including broadcasting." 

61. A generous construction has also been favoured in the Court's in Premier League. 

At paragraph 193 of Premier League, the Court held that: 

"193 ... since the European Union legislature has not expressed a different 
intention as regards the interpretation ofthat concept in the Copyright Directive, 
in particular in Article 3 thereof ..., the concept of communication must be 
construed broadly, as referring to any transmission of the protected worL·, 
irrespective of the technical means or process used. " 

62. A broad interpretation of a "communication" which would include the streaming of 

live terrestrial television broadcasts to subscribers via the Internet or via 

telecommunications networks would therefore be consistent with the text of Article 

3 (1), read alongside Recital 23, the stated aim of the Directive and Article 8 of the 

WCT. Therefore, a transmission or retransmission over the internet or by 

telecommunication networks by an act of streaming is a form of exploitation which 

falls within the concept of communication. This includes any further 

communications by way of subsequent transmissions or retransmissions of the 

protected works in any form after the protected works have first been broadcast by 

means of terrestrial broadcast. 

63. In addition, the main element of a distance communication in the sense of the 

Directive and as required by Circuì Globus, namely that the public is not present 

where the communication originates, is also present. 

The nature of the intervention of the third party and whether it is an autonomous 
service and the relevance of profit 

64. In the Order for Reference, a point which seems to have exercised all the players in 

the national proceedings, is the nature of the intervention in relation to the notion 

of "enable[ing a new public to have access" or whether it is merely "a technical 

means to enjoy or improve reception of the original broadcast in the catchment 

area". 

65. The Commission considers that there is sufficient in the Court's case law to hold 

that the nature of the intervention effected by TVC is independent of that of the 

Claimants and is an autonomous service, which is of a profit making nature and 
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also one which widens the circle of access in question even within the same 

geographic area. 

66. In the national proceedings, it was held that TVC's intervention constituted an 

intervention by an organisation other than the original broadcaster and was thus 

prima facie a communication to the public, unless it could be brought within "the 

limitations of the natural meaning of the expression" (paragraph 91 of the First 

Judgment and paragraph 43 of the Order for Reference). 

67. In the national proceedings, the national judge opined that TVC's activities were 

not merely supportive of the original exploitation of the works by terrestrial 

broadcast but amounted to acts operated for profit and in competition with the 

original broadcaster in terms of audience figures and advertising revenues. In its 

view, the only cases which would fall outside the concept of communication to the 

public is where the acts of the intervening organisation are supportive of the 

original broadcast 's intention to have its signal received in its catchment area. The 

Commission would agree with this statement and would add that any intervening 

organisation's activities would have to be inextricably linked to that of the original 

broadcasting organisation and that any action would have to limited to receiving 

the signal for the same medium and for the same audience i.e. terrestrial television. 

68. In Airfield, in the context of Directive 93/83, after re-iterating that "it is clear from 

Article 2 of Directive 93/83 that copyright holders must authorise any 

communication of the protected works to the public by satellite", the Court went on 

state at paragraphs 71-79, that authorisation is required from the rightholder by "a 

person who triggers such a communication or who intervenes when it is carried 

out, so that by means of that communication, he makes the protected works 

accessible to a new public, that is to say a public which was not taken into account 

by the authors of the protected works within the framework of an authorisation 

given to another person". 

69. In this case, the Claimants introduces the programme carrying signal into the chain 

of communication and they do not have any nexus or relationship in any way with 

TVC. The absence of any relationship between the Claimants and Τ VC means that 

the activities of TVC would constitute an intervention of a third party by whom no 

authorisation has ever been sought from any rightholder. 
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70. The Court went on to state in Airfield that authorisation is not required by the 

person concerned if his intervention when the communication to the public is 

carried out is limited, in accordance with Recital 27 of the Directive to the mere 

provision of physical facilities for enabling or making the communication. This is 

manifestly not the case here. An examination of the technical process as set out in 

paragraphs 11-17 demonstrate that the original programme carrying signal is 

captured and converted for viewing in another format and medium. It is not 

indivisible from the original broadcast and even if it were (which is not the case), 

the Court in Airfield concluded that "intervention by other operators in the course 

of a communication [...] with the result that they render the protected [works] 

accessible to a public wider than that targeted by the broadcasting organisation 

concerned, that is to say, a public which was not taken into account by the authors 

of those works when they authorised the use of the latter by the broadcasting 

organisation". 

71. In this respect, as is also the case in Airfield, paragraph 82, the service provided by 

TVC amounts to a new audiovisual product as it provides access to a number of 

channels of broadcasting organisations which include access to the protected 

works, with TVC deciding on the "look" and attractive features of the marketing of 

it service using, inter alia, the logos of the various Claimants for presentation on its 

home page. The public for that new audiovisual product is "new" in that it is 

different and in that sense wider than that targeted by the broadcasting organisation 

as it pertains to a public who receive a deflected, converted signal for receipt and 

viewing on devices different to television. The Claimants in communicating the 

original broadcast signal fro receipt and viewing via television do not have this in 

mind. 

72. As the Court stated in Airfield, paragraph 80, and as is the case with the facts in 

Airfield, TVC's intervention amounts to the supply of an autonomous service 

performed with the aim of making profit and its revenue from advertising is not 

paid to the Claimants but supports its own service. 

73. As the Referring Court argues, there is therefore, a distinction between acts of third 

parties which are "independent exploitations of the copyright and related rights, 

and acts which are merely supportive of the exploitation which is inherent in the 

original transmission (paragraph 43 of the Order for Reference). The Referring 
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Court considers that the nature of the intervention is such as to amount to a 

communication to the public (paragraphs 46-50 of the Order for Reference). The 

Commission agrees with this analysis. 

74. In general, the Court has not developed the concept of "new public" to narrow the 

scope of the right of communication to the public as the Referring Court suggests 

("limitations of the term"). It used the concept, on the contrary primarily as a 

vehicle to extend the scope of that rights for the rather narrow sets of factual 

circumstances with which it has so far had to deal in its case law. 

75. At the core of the concept lies the test as to whether the public in question was 

taken into account by the authors of the protected works when they authorised the 

communication of their works to the original public. This would seem to be 

satisfied in the present case by concluding that it is for the Claimants (as opposed 

to the recipients of TVC's service) to determine. In this case, the Claimants did not 

take into account the provision of a new service to the television viewing public. 

The fact that the subscribers of TVC's service can already watch those broadcasts 

on their domestic television screens does not change that assessment. TVC targets 

its own public for the internet streaming service which is in addition to the public 

targeted by the Claimants. TVC does not provide technical facilities to enable the 

reception of the original transmission on TV screens. 

76. It must be stressed that a "new public" may also consist of people who are part of 

the "original public". Otherwise rightholders would not be able to control any re

transmission of their works to the originally contemplated class of persons. In the 

cases already decided by the Court an overlap between members of the "original 

public" and members of the "new public" was perfectly possible and even rather 

likely. Many hotel guests and bar customers will have access to the same broadcast 

programmes at their homes, often in the same area of reception. Nevertheless, the 

Court did not hesitate to qualify these acts as communications to a "new public". 

77. The operative part of the judgment in joined Airfield also requires rather generally 

that a retransmission by a third party must be authorised by the rightholders "unless 

the right holders have agreed with the broadcasting organisation concerned that the 

protected works will also be communicated to the public through that provider". 

Thus it could not be said that all but communications to a new class of the existing 
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public were incapable of being exempted and that every communication to the 

originally contemplated class would not amount to a communication to the public. 

It must be borne in mind that for the purposes of Article 3, authors should be able 

to determine the scope of authorisation for the original broadcast and, for example, 

exclude streaming. If the TVC's actions would not amount to an act of 

communication to the public, TVC would be free to do what not even the original 

broadcasters might be allowed to do, where the Claimants are merely licensees of 

the protected works of third parties; or where it concerns their own protected works 

would operate as a rule of exhaustion to control further dissemination. Clearly, 

such a result cannot be justified and has to be avoided. 

78. Taken together, these factors clearly show that TVC also targets its own audience, 

its own "public". Therefore, the condition that works are made accessible to a 

public which is additional to the public targeted by the broadcasting organisation is 

also fulfilled. 

79. TVC must be considered as carrying out an act of communication to a new public, 

i.e. a public that was not taken into account by the authors when they authorised the 

communication of their works to the original public. 

^lawflillv receive" the broadcast within the intended area of reception 

80. This is the crux of the question. In the view of the Commission, as argued before 

the Referring Court, in order to properly respond to this, the Commission would 

also have to consider at least some of the arguments which were raised that pertain 

to national law. 

81. At first sight the Referring Court could be referring to the Court's concept of "new 

public" in the area of reception. However, in the view of the Commission, both in 

Airfield at paragraph 78 and Rafael Hoteles at paragraph 42, the Court has already 

addressed this question and this is set out above. 

82. The Commission considers that the Referring Court is raising another issue. This 

issue is the following: whether national law can impose requirements with respect 

to so as to preclude an authorisation under Article 3. The main reason why the 

Referring Court hesitates to qualify the actions of TVC as an act of communication 

to the public (emphasis added) is that the "individual subscribers within the 
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intended area of reception of the broadcast [...]could lawfully receive the broadcast 

on a television receiver. TVC's subscribers are entitled to receive the original 

broadcast signal of the Claimants (emphasis addedj, and if they are so entitled, 

TVC subscribers would also be entitled to receive the protected works in any other 

form. 

83. The essence of this question is whether compliance with the requirements of UK 

law which allows subscribers to receive terrestrial broadcasts and in so doing 

preclude the authorisation of the rightholders under Article 3. The question by its 

terms does not refer to the TV licence requirements when it makes reference to the 

"lawfully" received broadcasts, although this was argued before the Referring 

Court. The Commission will also consider whether there is any other provision of 

national law which might have an impact on the subscriber "lawfully" receiving the 

broadcast via an internet stream as argued before the Referring Court. 

84. If this is indeed what the Refemng Court is asking or at least the effect of its 

question, the Commission considers that whether or not there is a rule of national 

law which authorises receipt for consumption (viewing or listening) of a terrestrial 

television broadcast which includes protected works, any such rule cannot affect 

the requirement to seek an authorisation from the rightholders either for the 

original broadcast or indeed for any subsequent re-transmission as part of the TVC 

service or any other service. 

85. The Referring Court believes that the fact that subscribers would be entitled to 

receive the broadcasts which include the protected works directly on their domestic 

television or computer screens, as the subscribers have separately paid the required 

fee to the UK authorities for possessing a television set, do not preclude the 

existence of a communication to the public, as the Directive" merely required 

communication to "the public." The Commission agrees with this. 

86. In the United Kingdom, any household watching live television or radio 

transmissions as they are broadcast is required to purchase a television licence 

every year. The licence is required to receive any live television or radio 

transmission, whether it is received via terrestrial, satellite, cable, or the Internet. 

The TV licence does not serve to authorise or to in any way regulate the activity of 

any authors whose works are included in the broadcast. Nor does it serve as a 
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licence to any third parties that exploit the protected works that are included in the 

broadcast. Therefore, the fact that subscribers may "lawiully" receive the protected 

works included in the broadcast by virtue of the TV licence in the United Kingdom 

is not relevant for the purpose of determining whether there has been a 

communication to the public. 

87. Any other requirements of national law that enable reception, cannot take 

precedence over the requirements of the Directive. The Directive in its terms 

makes no reference to national law in Article 3 of the Directive and the exclusive 

right of communication to the public is therefore an autonomous concept of EU 

law. The only exceptions to the right in Article 3(1) are set out in Article 5(3) of 

the Directive which allow Member States to choose amongst an optional list of 

exceptions to the right in Article 3. However, none of these exceptions would apply 

to the present case including Article 5(3) (o) which is confined to pre-existing 

exceptions in the analogue field which may be retained by Member States, so as to 

make "lawfiil" the activities of Τ VC and obviate the need for authorisation. In this 

respect, the Directive fully harmonises the exceptions to the right of 

communication to the public in Article 3 as stated in Recital 32. Those exceptions 

are the only derogations from Article 3. 

88. In this respect, the Commission would refer in particular to Section 73 of the UK 

Copyright Act which in the view of the Referring Court would provide a defence to 

internet transmissions of TVC even if the service provided by TVC would require 

authorisation under Article 3 of the Directive. 

89. It appears to the Commission that the Court did not properly consider the 

compatibility of Section 73 with the Directive and its relevance to a proper 

determination of the scope of Article 3 and indeed the exceptions in Article 5 of the 

Directive with the EU acquis. Under Section 73, where these defences apply, there 

is no infringement of copyright of protected works included the broadcast. At 

paragraphs 130-140 of its First Judgment, the Referring Court ruled that TVC 

could have the benefit of the defence in Section 73(2) of the UK Copyright Act for 

re-transmissions via the internet but not for transmissions via mobile phone using 

telecommunications networks. This is because Section 73 of the UK Copyright Act 

provides that certain television services provided, inter alia by the Claimants, are 

subject to re-transmission obligations and are subject to a 'must carry' and 
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'reception' area obligation for cable re-transmission services. In this regard, the 

Referring Court ruled that the word 'cable' in that section could also include 

transmission via the Internet. However, there is nothing similar to Section 73 in 

Article 5(3) of the Directive which sets out the only derogations to Article 3. 

90. At this stage in its Written Observations, the Commission will limit itself to stating 

that in its view, the effect of this ruling would appear to the Commission to have 

the following consequence: even if TVC's service does fall to considered as a 

communication to the public within the meaning of Article 3 (1) of the Directive 

and the Commission is of the view does, if this Court confirms that once the matter 

is sent back to the Referring Court, TVC would be able to have the benefit of a 

defence for that part of its service which is transmitted over the internet but not for 

mobile devices. The Commission is very doubtful that this can stand. 

91. In conclusion, on the basis of the foregoing, the Commission proposes that the 

response to the first question be that authors' right of communication to the public 

within the meaning of Article 3 of Directive 2001/29/EC prohibits third parties 

from streaming free-to-air terrestrial television broadcasts to subscribers via the 

Internet, even where those subscribers may, as a matter of national law, lawfully 

receive the broadcasts in the intended area of reception, under any national rules. 

Such national rules do not affect the exclusive rights of the author under Article 3. 

5.1. Question la 

92. By its next question, the national Court asks whether it makes any difference to 

Article 3 of the Directive if the third party's server favours a "one-to-one 

connection" for each subscriber, whereby every data packet sent by the server onto 

the internet is addressed to one individual subscriber only. The Referring Court 

asks whether a technical setup that only allows for a "one-to-one" connection for 

each subscriber can amount to a communication to the public. In the case at hand, 

each individual subscriber establishes his or her own internet connection to the 

server and every data packet sent by the server on the internet is addressed to only 

one individual subscriber. 

93. If a subscriber of TVC requests a channel by clicking on a channel logo of the 

Claimants and which is displayed on TVC's website, then the waiting signal is 

undergoes a further conversion using Wowza software into a form ready to be sent 
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i.e. streamed for viewing on the subscriber's device by channel ("requested 

channel"). A requested channel is in technical terms "an individual packet of data 

leaving the edge server [...] addressed to an individual user, not to a class of 

users". These servers connect with a subscriber's computer, on request via the 

internet and can also do so via mobile phone using the network infrastructure. 

94. The Commission would submit that the use of "one-to-one connections" by the 

TVC's service does not prevent the live streams of terrestrial broadcasts offered 

from constituting a communication to the public. In this respect, the Commission 

also agrees that it would be an unfortunate result if "a point-to-multipoint 

communication were to be actionable but a number of point ot point transmissions 

were not." (paragraph 53 of the Order for Reference). The Commission also 

concurs with the provisional view expressed by Mr. Justice Floyd in the Second 

Judgment6, where he emphasises the importance of regarding the activities of TVC, 

not as single acts of private communication each time that a stream is requested by 

an individual subscriber, but rather as an aggregate which amounts to a 

communication to the public: 

"51. Fifthly, the aggregate of the individual communications which TVC make at 
any given time is properly to be regarded as a communication to the public, as 
opposed to a plurality of individual and private communications. " 

95. In Rafael Hoteles, too, the Court was willing to cumulatively consider the receipt 

of television signals by individual customers in separate hotel rooms, in order to 

conclude that there had been a "communication to the public" within the meaning 

of Article 3 of the Directive: 

"39. In view, moreover, of the cumulative effects of making the works available to 
such potential television viewers, the latter act could become very significant in 
such a context. It matters little, accordingly, that the only recipients are the 
occupants of rooms and that, taken separately, they are of limited economic 
interest for the hotel. " 

96. The Commission would further observe that a finding that "one-to-one 

connections" preclude the existence of a communication to the public would be 

inconsistent with the right contained in both Article 8 of the WIPO Copyright 

[2011] EWHC 2977 (Pat), para. 51. 
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Treaty and Article 3 of the Directive, namely the right of authors to authorise or 

prohibit the communication to the public of their works, including the: 

"...making available to the public of [literary and artistic] works in such a way 
that members of the public may access these works from a place and at a time 
individually chosen by them. " 

97. This has already been stated by the Court in Rafael Hoteles, at paragraphs 43 and 

51 where it held that "it follows from Article 3(1) of Directive 2001/29 and Article 

8 of the WIPO Copyright Treaty that for there to be communication to the public it 

is sufficient that the work is made available to the public in such a way that the 

persons forming that public may access it" and further that the "right of making 

available to the public and, therefore, of communication to the public would clearly 

be meaningless if it did not also cover communications carried out in private 

places." 

98. The Commission would observe in this respect that although the service provided 

by TVC is not a true "on demand service" in that although it enables its subscribers 

to choose the place in which the viewing is done (mobile and on the road for 

example), it does not allow viewing at a time chosen by its subscribers. The time of 

viewing is limited to the time of the Claimants' broadcast. In that sense, the service 

is not a making available within the meaning of Article 3(1). Nevertheless, the 

service is "near on demand" in that it serves members of the public targeted by 

TVC who can indeed choose the place at which they enjoy the service. As observed 

by Ricketson and Ginsburg in the context of Article 8, the inclusion of this right 

brought on-demand transmissions within the scope of the Treaty, and "...makes 

clear that the members of the public may be separated both in space and in time."7 

An interpretation of Article 3 of the Directive which would exclude "one-to-one 

connections" from the scope of a communication to the public would be 

incompatible with the intention to cover near on-demand transmissions under 

Article 3 (1) and leave "near on demand " services in a legal vacuum. Even if one 

requires on-demand transmissions to be simultaneous and to be unified in terms of 

both the time and place of consumption at the choice of the user, in order to 

constitute a making available to the public. Von Lewiński posits that a broad 

Ricketson, Sam and Jane C. Ginsburg, International copyright and neighbouring rights: the Berne 
«nd Convention and beyond, 2na edition, 2006, Oxford: OUP, pg. 746. 
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interpretation may be adopted for that part of the "communication" -the push 

technology- whereby: 

"If one interprets the word 'communication' ...so as to also cover the prior making 
available of works on a server for access by members of the public, the 
communication (in that case, offering of worL· for access) would be 

о 

simultaneously made to the public... 

99. The Commission thus proposes to answer Question la by stating that it makes no 

difference to the fact that authorisation is required under Article 3 where the TVC's 

server delivers each data packet to only on a "one-to-one connection for each 

subscriber. 

5.2. Questions lb and с 

100. By question lb, the national Court asks whether the fact that the third party has 

retained the advertisements inserted by the original broadcaster in its streams in an 

unaltered state will affect any decision as to whether the right to authorise or 

prohibit a communication to the public in Article 3 has been breached. In a related 

question, 1c, the Court seeks to clarify whether the fact that the third party is acting 

in direct competition with the original broadcaster for viewers and advertising 

revenue is a relevant factor when determining whether there has been a 

communication to the public. As they are closely related, the Commission proposes 

to respond to these questions together. 

101. TVC's streaming service is provided live i.e." substantially in [the same] real time" 

as that of the Claimants (paragraph 6 of the Order for Reference). The name "catch 

up" would normally imply in English "bringing up to speed" or "up to date" as in 

the French "rattraper" for viewing at later time as in "televison de rattrapage". 

Indeed, it would appear from TVC's own website that the name stems from a 

previous version of the service9 which had then been provided on a delayed 

transmission basis. In its present version, TVC provides access and viewing to the 

protected works at the same that the Claimants broadcast the protected works. 

8 Von Lewiński, Silke, International Copyright Law and Policy, 1 * ed., 2008, Oxford: OUP, pg. 237. 

9 http://forums.tvcatchup.com/showthread.php7322-Site-FAQs 
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102. There are three types of advertising which provide revenue to TV Catch-up. The 

first is the advertisement which appears before the live stream is viewed and the 

second are the advertisements which appear in the frame of the computer screen of 

its subscribers and which are known as "in skin advertising". In the view of the 

Referring Court, TVC "directly competes with the claimants by selling and 

showing this advertising" (paragraph 10 of the order for Reference). The third type 

of advertising is the original advertisements which have been inserted within each 

broadcast programme where used by commercial broadcasters are retained 

unaltered. TVC's service is free for subscribers and is funded by advertising an 

advertisement based, with a screening process for subscribers. The method of 

accessing the service is described at paragraph 19 of the Order for Reference. 

103. It is to be noted firstly that the case law of the Court in relation to Article 3 of 

Directive strongly suggests that the profit-making nature of a transmission will be 

an important factor for the Court in deciding whether it constitutes a 

communication to the public. The Court began this in Rafaeles Hoteles where the 

Court concluded: 

"44. ... the action by the hotel by which it gives access to the broadcast work to its 
customers must be considered an additional service performed with the aim of 
obtaining some benefit. It cannot be seriously disputed that the provision of that 
service has an influence on the hotel 's standing and, therefore, on the price of 
rooms. Therefore, even taking the view, as does the Commission of the European 
Communities, that the pursuit of profit is not a necessary condition for the 
existence of a communication to the public, it is in any event established that the 
communication is of a profit-making nature in circumstances such as those in the 
main proceedings. " 

104. In Premier League, importance was also attached to the fact that the transmission 

of the protected works in the public house concerned helped to attract customers 

and ultimately has a positive impact on the revenue of the business. In concluding 

that there had been a communication to the public, the Court held: 

"204. Finally, it is to be observed that it is not irrelevant that a 'communication ' 
within the meaning of Article 3(1) of the Copyright Directive is of a prof it-making 
nature (see, to this effect, SGAE, paragraph 44). 

205. In a situation such as that in the main proceedings, it is indisputable that the 
proprietor transmits the broadcast works in his public house in order to benefit 

[2006]ECR-I 11519, para 44. 
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there from and that that transmission is liable to attract customers to whom the 
works transmitted are of interest. Consequently, the transmission in question has 
an effect upon the number of people going to that establishment and, ultimately, on 
its financial results. 

206. It follows that the communication to the public in question is of a profit-
making nature. " 

105. More recently in Case C135/10 Judgement of 15 March 2012 SCF v Marco Del 

Corso and Case 162/10 Judgment of 15 March 2012 PPI v Ireland, the Court 

provides further guidance on the nature of the private sphere and profit making 

activities for the purposes of "communication to the public". For the purposes of 

Article 3, the Court's case law strongly indicates that any economic advantage to 

the intervening organisation will be influential in determining whether it has 

contravened the author's right of communication to the public. 

106. From an economic point of view, any new service in addition to the original 

service, for profit or not, affects the value of the original service. Although the 

advertisements inserted by the original broadcasters remain unaltered, additional 

ads are displayed by TVC both before the start of each stream and in the frame of 

the viewing software. TVC can be said to be engaged in an exploitation of the 

Claimants' works for economic gain, a factor which the Court has to date found to 

be highly persuasive in identifying the existence of a communication to the public. 

107. However, the Commission would like to stress that the exclusive rights of an 

author are not limited to acts the authorisation or prohibition of acts carried out for 

profit. Whether an unauthorised act of communication to the public or act of 

reproduction is carried out for profit is, for the general scope of the rights of an 

author, immaterial. Similarly, not only acts for profit can constitute a (new) 

communication to the public. While being a factor that can be taken into account in 

the overall assessment, profit or commercial advantage are not mandatory 

requirements. Otherwise, rightholders could not prevent any act of unauthorised 

retransmission that is not aimed at economic advantage if too strict an approach is 

taken to economic advantage. The Court's careful choice of words in Premier 

League where it stated that "it is not irrelevant that a 'communication' within the 

meaning of Article 3(1) of the Copyright Directive is of a profit-making nature" 

paragraph 204) supports that conclusion. Thus, TVC's actions should, also amount 
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to an act of communication to the public even if its service were not funded by 

advertising. 

108. The fact that the original advertising is kept in the retransmission of the broadcast 

or any other aspect of presentation is not relevant to Article 3 of the Directive. 

109. Finally, the Referring Court wants to know whether it is relevant that the defendant 

acts in direct competition with the original broadcaster for viewers and for 

advertising revenues. 

110. From an author's perspective (setting aside the specificity of the present case where 

the Claimants also hold authors' rights), it is irrelevant whether the original and the 

secondary broadcaster or retransmitter compete with each other. However, that is 

not the case here. In general, it is misleading to characterise the unauthorised taking 

of the protected works of the Claimants as competition. It is only in a very limited 

sense can it be said that TVC provides an alternative service to that provided by the 

Claimants. The entire content of TVC's service is taken without authorisation from 

the Claimants for inclusion in TVC's new audiovisual product. 

111. The only alternative is the medium. TVC takes the protected works of the 

Claimants and enabling them to be viewed on another medium. The Commission 

would also observe that in the proceedings at issue, even for the purposes of the 

different medium, TVC is operating a service which may or may not include 

viewers who might otherwise have watched the broadcasts of the Claimants on 

terrestrial television channels. 

112. The Commission would therefore respond to question lb by stating that it is not 

irrelevant to the answer given to Question 1 (i) and (ii) that the third party's service 

is funded by advertising; and in the case of 1 с it makes no difference to the answer 

that the intervening organisation is providing an alternative service to that of the 

original broadcaster; or that it is acting in direct competition with the original 

broadcaster for advertising revenues. 
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CONCLUSIONS 

113. For the reasons set out above, the Commission would propose to answer the 

questions referred by the national court in the following sense: 

Question 1 

The right to authorise or prohibit a "communication to the public of their worL· by 
wire or wireless means " in Article 3.1 of the Directive extends to a case where: 

(i) Authors authorise the inclusion of their worL· in a terrestrial free-to-air 
television broadcast which is intended for reception either throughout the territory 
of a Member State or within a geographical area within a Member State; 

(ii) A third party (i.e. an organisation other that the original broadcaster), 
provides a service whereby individual subscribers within the intended area of 
reception of the broadcast who could lawfully receive the broadcast on a television 
receiver in their own homes can log on to the third party's server and receive the 
content of the broadcast by means of an internet stream. 

It is not irrelevant to the answer above that: 

b. The third party's service is funded by advertising but the manner in which it is 
presented makes no difference to the answer above. 

It makes no difference to the answer to the above question whether: 

a. The third party's server allows only a "one-to-one" connection for each 
subscriber whereby each individual subscriber establishes his or her own internet 
connection to the server and every data packet sent by the server onto the internet 
is addressed to only one individual subscriber. 

с the intervening organisation is: 

i. providing an alternative service to that of the original broadcaster, thereby 
acting in direct competition with the original broadcaster for viewers; or 

ii. acting in direct competition with the original broadcaster for advertising 
revenues. 

Julie SAMNADDA Folkert WILMAN 
Agents for the Commission 




