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Brussels, 29.11.2011 
Sj.j(2011)1392458  

TO THE PRESIDENT AND MEMBERS OF THE 

COURT OF JUSTICE OF THE EUROPEAN UNION 

WRITTEN OBSERVATIONS 

Submitted pursuant to Article 23 of the Protocol of the Statute of the Court of Justice by 

the European Commission, represented by Johan Enegren and Gerard Rozet of its Legal 

Service, with an address for service at the office of Antonio Aresu of its Legal Service at 

the Bâtiment Bech, 11 Rue Α. Wecker, Luxembourg. 

in Case C-426/11 

Mark Alemo-Herron and Others 

Claimants 

And 

Parkwood Leisure Limited 

Defendant 

in which the Supreme Court of the United Kingdom has requested a preliminary ruling, 

pursuant to Article 267 TFEU, on the interpretation of Council Directive 2001/23/EC of 

12 March 2001 on the approximation of the laws of the Member States relating to the 

safeguarding of employees' rights in the event of transfers of undertakings, businesses or 

parts of undertakings or businesses 

Ref. Ares(2011)1278450 - 29/11/2011



The Commission has the honour to submit the following written observations: 

I. FACTS AND PROCEDURE 

1. The present reference arises out of an action brought by the claimants against the 

defendant regarding pay increases and concerns the issue of whether the effect of 

regulations 5(1) and 5(2) of the Transfer of Undertakings (Protection of 

Employment) Regulations (hereinafter referred to as "TUPE"), read with Article 3 

of Council Directive 2001/23, is that the claimants in relation to their new employer 

(the transferee) are entitled to the benefit of pay increases negotiated between the 

their previous employer (the transferor) and the claimants' trade union, which is not 

recognised by the transferee. 

2. The claimants originally were employed by a local government authority. In 2002 

they were transferred to CCL Limited, a private employer in the leisure sector, until 

May 2004 when CCL was taken over by the defendant Parkwood Leisure Limited. 

As a result the claimants became employees of Parkwood. 

3. At the time of the claimants' transfer to Parkwood they had the benefit of 

collectively agreed pay rates for the period 1 April 2002 to 31 March 2004 which 

had been negotiated between the local government authority and the claimants' trade 

union under the auspices of the National Joint Council for Local Government 

Services (NJC). CCL honoured the collective agreement, although as a private 

sector employer it was not represented on the NJC. In March 2004 NJC negotiations 

began with a view to determining pay rates for the period 1 April 2004 - 31 March 

2007. Parkwood, as a private sector employer, was not represented on the NJC and 

was not a party to the negotiations. Furthermore, the defendant did not recognise the 

claimants' trade union. 

4. The defendant subsequently refused to honour the pay increases negotiated for the 

period 1 April 2004 - 1 April 2005. The claimants therefore brought actions for 

unauthorised deductions from their wages. A settlement was reached whereby the 

defendant paid the negotiated wage increases without admitting liability and without 

accepting to increase the claimants' pay in line with the NJC wage settlements for 

the year 1 April 2006 - 1 April 2007. The claimants then renewed their claims for 

unauthorised deductions from their wages. 
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5. The claims were dismissed by an employment tribimal on 16 July 2008. The 

claimants appealed this decision to the Employment Appeals Tribunal which 

allowed the appeal on 12 January 2009 and remitted the claims to the employment 

tribunal for a hearing as to remedy. The defendant appealed that decision to the 

Court of Appeal. 

6. On 29 January 2010 the Court of Appeal allowed the defendant's appeal and 

restored the decision of the employment tribunal to dismiss the claimants' actions. 

The Court of Appeal held that that the ruling of the Court of Justice in Werhof 

meant that Article 3(1) of the Directive did not bind the transferee to any collective 

agreements made subsequently. 

7. The claimants appealed this ruling and the Supreme Court of the United Kingdom 

on 10 August 2011 decided to refer certain questions concerning the interpretation 

and effect of the Directive to the Court of Justice for a preliminary ruling. 

II. THE QUESTIONS 

8. The questions referred by the Supreme Court are as follows: 

(1) Where, as in the present case, an employee has a contractual right as against 
the transferor to the benefit of terms and conditions which are negotiated and 
agreed by a third party collective bargaining body from time to time, and such 
right is recognised under national law as dynamic rather than static in nature as 
between the employee and the transferor employer, does article 3 of Council 
Directive 2001/23/EC of 12 March 2001 (OJ 2001 L82, ρ 16) read with Werkofv 
Freeway Traffic Systems GmbH & Co KG [2006] ECR1-2397 -

(a) require that such right be protected and enforceable against the transferee in 
the event of a relevant transfer to which the Directive applies; or 

(b) entitle national courts to hold that such right is protected and enforceable 
against the transferee in the event of a relevant transfer to which the Directive 
applies; or 

(c) prohibit national courts from holding that such right is protected and 
enforceable against the transferee in the event of a relevant transfer to which that 
Directive applies? 

(2) In circumstances where a Member State has fulfilled its obligations to 
implement the minimum requirements of article 3 of Directive 2001/23 but the 
question arises whether the implementing measures are to be interpreted as going 
beyond those requirements in a way which is favourable to the protected 
employees by providing dynamic contractual rights as against the transferee, is it 



the case that the courts of the Member State are free to apply national law to the 
interpretation of the implementing legislation subject, always, to such 
interpretation not being contrary to Community law, or must some other 
approach to interpretation be adopted and, if so, what approach? 

(3) In the present case, there being no contention by the employer that the 
standing of the employees' dynamic right under national law to collectively 
agreed terms and conditions would amount to breach of that employer's rights 
under article 11 of the European Convention on Human Rights and Fundamental 
Freedoms, is the national court free to apply the interpretation of TUPE 
contended for by the employees? 

III. THE APPLICABLE EU LAW 

9. Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws 

of the Member States relating to the safeguarding of employees' rights in the event 

of transfers of undertakings, businesses or parts of undertakings or businesses (OJ L 

82, 22.3.2001, p. 16-20). 

CHAPTER Π 

Safeguarding of employees' rights 

Article 3 

1. The transferor's rights and obligations arising from a contract of 
employment or from an employment relationship existing on the date of a 
transfer shall, by reason of such transfer, be transferred to the transferee. 

Member States may provide that, after the date of transfer, the transferor and 
the transferee shall be jointly and severally liable in respect of obligations 
which arose before the date of transfer from a contract of employment or an 
employment relationship existing on the date of the transfer. 

2. Member States may adopt appropriate measures to ensure that the 
transferor notifies the transferee of all the rights and obligations which will be 
transferred to the transferee under this Article, so far as those rights and 
obligations are or ought to have been known to the transferor at the time of the 
transfer. A failure by the transferor to notify the transferee of any such right or 
obligation shall not affect the transfer ofthat right or obligation and the rights 
of any employees against the transferee and/or transferor in respect ofthat 
right or obligation. 

3. Following the transfer, the transferee shall continue to observe the terms 
and conditions agreed in any collective agreement on the same terms 
applicable to the transferor under that agreement, until the date of termination 
or expiry of the collective agreement or the entry into force or application of 
another collective agreement. 

Member States may limit the period for observing such terms and conditions 
with the proviso that it shall not be less than one year. 



CHAPTER IV 

Final provisions 

Article 8 

This Directive shall not affect the right of Member States to apply or introduce 
laws, regulations or administrative provisions which are more favourable to 
employees or to promote or permit collective agreements or agreements 
between social partners more favourable to employees. 

IV. THE APPLICABLE NATIONAL LEGISLATION 

10. Transfer of Undertakings (Protection of Employment) Regulations 

(S.I. 1981/1794) 

Regulation 5 Effect of relevant transfer on contracts of employment, etc. 

(1) Except where objection is made under paragraph (4A) below, a relevant 
transfer shall not operate so as to terminate the contract of employment of any 
person employed by the transferor in the undertaking or part transferred but any 
such contract which would otherwise have been terminated by the transfer shall 
have effect after the transfer as if originally made between the person so 
employed and the transferee. 

(2) Without prejudice to paragraph (1) above, but subject to paragraph (4A) 
below, on the completion of a relevant transfer— 
(a) all the transferor's rights, powers, duties and liabilities under or in connection 
with any such contract, shall be transferred by virtue of this Regulation to the 
transferee; and 
(b) anything done before the transfer is completed by or in relation to the 
transferor in respect ofthat contract or a person employed in that undertaking or 
part shall be deemed to have been done by or in relation to the transferee. 

(...) 

(4A) Paragraphs (1) and (2) above shall not operate to transfer his contract of 
employment and the rights, powers, duties and liabilities under or in connection 
with it if the employee informs the transferor or the transferee that he objects to 
becoming employed by the transferee. 
(4B) Where an employee so objects the transfer of the undertaking or part in 
which he is employed shall operate so as to terminate his contract of employment 
with the transferor but he shall not be treated, for any purpose, as having been 
dismissed by the transferor. 

(5) Paragraphs (1) and (4A) above are without prejudice to any right of an 
employee arising apart from these Regulations to terminate his contract of 
employment without notice if a substantial change is made in his working 



conditions to his detriment; but no such right shall arise by reason only that, 
under that paragraph, the identity of his employer changes unless the employee 
shows that, in all the circumstances, the change is a significant change and is to 
his detriment. 

V. DISCUSSION OF THE QUESTIONS 

11. By its questions the referring court essentially is seeking to know whether Directive 

2001/23 precludes the application of national legislation according to which terms 

and conditions included in a collective agreement to which the transferor, but not 

the transferee, is a party and which is concluded after the date of the transfer may be 

imposed on the transferee, having regard to the faculty allowed to Member States 

under Article 8 to apply or introduce provisions more favourable to employees. 

12. The situation set out above was referred to by the Commission already in its 

proposal of 21 June 1974 for a Council directive on the protection of employees' 

rights in the case of transfer of undertakings. The Commission stated as follows in 

the explanatory memorandum with regard to Article 3:" The legal situation is 

different with collective agreements (wage agreements) concluded between 

associations, which are not binding on the transferee —. In this case, it would be a 

breach of the right of free association to impose on the transferee against his will a 

collective agreement to which he is not already party. However, in order to prevent 

the workers losing their terms of employment reached through collective 

agreements, [paragraph 3] attempts to provide a compromise: although the status of 

a party to any collective agreement is not imposed on the transferee, he shall respect 

existing terms of employment reached through collective bargaining agreements and 

shall, in the case of collective bargaining agreements of limited duration, respect the 

terms of employment laid down in the collective agreement up to the end of its 

period of validity and, in the case of collective bargaining agreements of unlimited 

duration, for a period of one year."1 

13. The wording of Articles 3(1) and 3(2) of Council Directive 77/187, dealing with 

individual employment contracts and collective agreements respectively, has been 

carried over to Directive 2001/23 and is now found in Articles 3(1) and 3(3) ofthat 

COM(74)351 final, p.6. 



Directive. The limitation on the duty to observe the terms of a collective agreement 

is to be found in Article 3(3). 

14. The consequences of a "dynamic" protection of employees' rights without limit, as 

apparently allowed by the national legislation at issue in the main proceeding, was 

highlighted by Advocate General Ruiz-Jarabo Colomer in his opinion in Werhof 

where he stated as follows: 

"49. When the binding conditions agreed on an individual basis refer to the rules 

governing salaries in subsequent collective agreements, without any temporal limit, 

a fundamental difficulty arises, since, if the new owner wished to participate in 

agreements with the unions, it would have to join the negotiating employers ' 

federation, which would undoubtedly curtail his freedom of association. " 

"52. If future collective agreements were to have a permanent effect on an employer 

who had not participated in their negotiation, the consequences would be similar to 

those of contracts imposing obligations on third parties, in breach of the general 

principle pacta tertiis nee nocent. More obligations might be imposed on an 

employer who had not been a party to an agreement than on the person who had 

been, leaving the former in uncertainty and exposed to the risk that conditions might 

be introduced behind his back."2 

15. In its judgment of 9 March 2006, the Court, confirming the opinion of the Advocate 

General, stated that under the principle of freedom of contract, the terms and 

conditions of a collective agreement to which a transferee is not a party cannot, as a 

rule, be applied to that transferee without inftinging the principle that contracts 

cannot impose obligations on third parties.3 

16. The Court furthermore affirmed that the objective of the Directive is to safeguard 

the rights and obligations of employees in force on the day of the transfer and that 

the wording of the Directive does not indicate that the EU legislature intended that 

the transferee be bound by collective agreements other than the one in force at the 

time of the transfer. The Directive thus does not protect mere expectations to rights 

2 Opinion of Advocate General of 15 November 2005 in Case C-499/04, Ham Werhof v. Freeway 
Traffic Systems GmbH & Co. KG, [2006] ECR1-2397. 

3 Werhof, paragraph 23. 
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and, therefore, hypothetical advantages flowing from future changes to collective 

agreements.4 

17. The Court referred also to its settled case-law according to which the freedom of 

association, as laid down in Article 11 of the European Convention for the 

Protection of Human Rights and Fundamental Freedoms, is a fundamental freedom 

protected in the EU legal order. The Court concluded that a "dynamic" interpretation 

of the obligation for a transferee to observe the terms of a collective agreement to 

which he is not a party could affect the transferee employer's fundamental right not 

tojóin an association.5 

18. The Commission would therefore submit that it is settled case-law that the faculty of 

Member States to provide more favourable treatment to employees than stipulated in 

the Directive must be exercised with due regard for the general principles of Union 

law. The fact that the defendant in the main proceeding has not contended that the 

claimants' "dynamic" right under national law to terms and conditions agreed to by 

collective bargaining after the date of the transfer infringes his rights under Article 

11 of the European Convention cannot have the effect of depriving the defendant of 

the protection laid down in that provision. 

19. The Commission would note in passing that since the judgment in Werhofand the 

transfer at issue in the main proceeding, the Charter of Fundamental Rights of the 

European Union has entered into force. According to Article 12, everyone has the 

right to freedom of association at all levels, in particular in political, trade union and 

civic matters. Article 51 provides that Member States shall observe this right when 

they are implementing Union law. 

4 Werhof, paragraph 29. 

5 Werhof, paragraphs 33 - 34. 



VI. CONCLUSIONS 

20. For the reasons set out above, the Commission would propose to answer the 

questions referred by the national court in the following sense: 

Article 3 of Council Directive 2001/23/EC of 12 March 2001 on the approximation 

of the laws of the Member States relating to the safeguarding of employees' rights in 

the event of transfers of undertakings, businesses or parts of undertakings or 

businesses must be interpreted as precluding national legislation according to which 

a transferee is obliged to observe terms and conditions in a collective agreement 

concluded after the date of the transfer of the business and to which the transferee is 

not a party. 

Article 8 of the Directive must be implemented in conformity with the general 

principles of Union law, in particular the freedom of association as laid down in 

Article 11 of the European Convention for the Protection of Human Rights and 

Fundamental Freedoms, signed at Rome on 4 November 1950. 

Agents of the Commission 




