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1. INTRODUCTION 

1. Together with the Application which the Commission is lodging in parallel 

infringement proceedings against the United Kingdom, this is the first case 

in which this Court is called upon to interpret the concept of "prohibitively 

expensive" litigation in Directive 2003/35/EC of the European Parliament 

and the Council of 26 May 2003 providing for public participation in respect 

of the drawing up of certain plans and programmes relating to the 

environment and amending with regard to public participation and access to 

justice Council Directives 85/337/EEC and 96/61/EC.1 

2. BACKGROUND 

2.1. International Law 

2. The Convention on Access to Information, Public Participation in Decision-

Making and Access to Justice in Environmental Matters was concluded in 

Aarhus in June 1998 under the auspices of the United Nations Economic 

Commission for Europe (UN ЕСЕ).2 Article 1 of the Convention provides: 

"In order to contribute to the protection of the right of every person 
of present and future generations to live in an environment 
adequate to his or her health and well-being, each Party shall 
guarantee the rights of access to information, public participation 
in decision-making, and access to justice in environmental matters 
in accordance with the provisions of this Convention". 

As indicated by this provision, the Convention consists of three "pillars": 

access to information (Articles 4 and 5); the participation of the public in the 

decision-making process (Articles 6 to 8); and access to justice (Article 9). 

3. The words "environment" and "environmental" are not defined, but the 

definition of "environmental information" in Article 1(3) indicates that the 

concept is a wide one. 

1 OJ L 156 of 25.6.2003, p. 17. 



4. For present purposes, the crucial provision is Article 9(4) which provides in 

material part that judicial proceedings relating to the environment shall 

"provide adequate and effective remedies ... and be fair, equitable, timely 

and not prohibitively expensive". The present proceedings relate exclusively 

to the rule that such proceedings must not be "prohibitively expensive". 

This rule applies to all categories of litigation covered by the Convention, 

namely actions for access to information under the first "pillar" (Article 9(1)), 

actions relating to projects covered by Article 6 (Article 9(2)) and to other 

actions involving environmental law (Article 9(3)). Article 9 relates 

exclusively to access to justice for individuals, non-governmental 

organisations (NGOs) and other private parties. 

5. Although the present case does not concern an NGO, it is important to 

stress the crucial role conferred on NGOs by the Convention. Article 1(5) 

states that "non-governmental organisations promoting environmental 

protection and meeting any requirements under national law shall be 

deemed to have an interest". This means that they can avail themselves of 

each of the three "pillars" of the Convention without the need to show any 

"personal interest". In contrast, other persons must show that they are part 

of a class ("the public concerned") which is "affected or likely to be affected 

by, or having an interest in, the environmental decision-making". 

6. For completeness, the Commission would refer to Articles 3(8) and 9(5) of 

the Convention, since they also have some bearing on the present case. 

Article 3(8) reads as follows: 

"Each Party shall ensure that persons exercising their rights in 
conformity with the provisions of this Convention shall not be 
penalised, persecuted or harassed in any way for their 
involvement. This provision shall not affect the powers of national 
courts to award reasonable costs in judicial proceedings." 

In relation to the second sentence, the Commission notes that it adds little 

to Article 9(4), since it is already clear from the latter provision that litigants 

may be required to bear costs as long as they are not prohibitive. 

2 OJ L 124 of 17.5.2005, p. 4; see also the UN's website 
http://live.unece.orq/env/pp/welcome.html 



By virtue of Article 9(5), the Contracting Parties have undertaken to 

"consider the establishment of appropriate assistance mechanisms to 

remove or reduce financial or other barriers to access to justice". 

7. The Community ratified this Convention by Council Decision 2005/370.3 

Moreover, the United Kingdom, like all the Member States other than 

Ireland, is also party to the Convention. 

8. By way of general background, it should be mentioned that in September 

2010 the Aarhus Convention Compliance Committee established pursuant 

to Article 15 of the Convention found the United Kingdom to be in breach of 

Article 9(4) of the Convention. This report, which is available on the website 

of the UN ЕСЕ,4 was ratified by the Meeting of the Parties in June 2011.5 

2.2. Union Law 

9. As mentioned earlier, the Community ratified the Aarhus Convention by 

Council Decision 2005/370 and it is therefore part of Union law. Prior to 

ratification, the Community took various steps to bring its legislation into line 

with the Convention. As is clear from recital 5 in its preamble, that was the 

purpose of Directive 2003/35. 

10. Article 3(7) ofthat Directive incorporated a new article into Directive 85/337 

on the assessment of the effects of certain public and private projects on 

the environment (generally known as "the Environmental Impact 

Assessment Directive" or "EIA Directive").6 The new provision, Article 10a of 

the EIA Directive, reads as follows: 

"Member States shall ensure that, in accordance with the relevant 
national legal system, members of the public concerned: 

3 

5 

6 

OJ L 124 of 17.5.2005, p. 1. 

http://www.unece.orq/env/pp/pubcom.htm, Case ACCC/C/2008/33. 

This should be available shortly on the website relating to the Fourth Meeting of the Parties 
http://live.unece.orq/env/pp/mop4/mop4.doc.html. 

OJ L 175 of 5.7.1985, p.40, as amended by Directive 97/11/EC (OJ L 73 of 14.3.1997, p.5). 



(a) having a sufficient interest, or alternatively, 

(b) maintaining the impairment of a right, where administrative 
procedural law of a Member State requires this as a precondition, 

have access to a review procedure before a court of law or 
another independent and impartial body established by law to 
challenge the substantive or procedural legality of decisions, acts 
or omissions subject to the public participation provisions of this 
Directive. 

Member States shall determine at what stage the decisions, acts 
or omissions may be challenged. 

What constitutes a sufficient interest and impairment of a right 
shall be determined by the Member States, consistently with the 
objective of giving the public concerned wide access to justice. To 
this end, the interest of any nongovernmental organisation 
meeting the requirements referred to in Article 1(2), shall be 
deemed sufficient for the purpose of subparagraph (a) of this 
Article. Such organisations shall also be deemed to have rights 
capable of being impaired for the purpose of subparagraph (b) of 
this Article. 

The provisions of this Article shall not exclude the possibility of a 
preliminary review procedure before an administrative authority 
and shall not affect the requirement of exhaustion of 
administrative review procedures prior to recourse to judicial 
review procedures, where such a requirement exists under 
national law. 

Any such procedure shall be fair, equitable, timely and not 
prohibitively expensive. 

In order to further the effectiveness of the provisions of this article, 
Member States shall ensure that practical information is made 
available to the public on access to administrative and judicial 
review procedures." 

11. This case turns on the rule in the fifth sub-paragraph that "any such 

procedure" must be not "prohibitively expensive". 

12. Article 4(4) of Directive 2003/35 incorporated a new Article 15a into Council 

Directive 96/61 concerning integrated pollution prevention and control (the 

"IPPC Directive").7 This new provision is drafted in the same terms mutatis 

mutandis as Article 10a of Directive 85/337. Directive 96/61 has since been 

OJ L 257 of 10.10.1996, p. 26. 



replaced by Directive 2008/1/EC.8 This legislation lays down procedures for 

the authorisation of certain "activities" related to industrial "installations", a 

term which essentially refers to large industrial sites with significant pollution 

potential such as energy production and chemical plants and waste 

facilities. 

13. Directives 85/337 and 96/61 relate to activities governed by Article 6 of the 

Convention. As mentioned above, Article 9(2) of the Convention specifically 

provides for access to justice in relation to matters governed by Article 6. 

Consequently, Articles 10a and 15a both implement Article 9(2) of the 

Convention. 

14. Actions brought pursuant to Articles 10a and 15a involve NGOs or other 

private parties seeking redress against a public authority and are therefore 

almost invariably in the nature of actions seeking judicial review of an 

administrative act or omission. Edwards is such a case. 

15. In paragraphs 92 to 95 of its judgment in Case C-427/07 Commission v. 

Ireland [2009] ECR I-6277, this Court held that Member States are under a 

specific obligation to transpose the provision in Articles 10a and 15a which 

requires that judicial proceedings relating to environmental law must not be 

"prohibitively expensive": judicial discretion was not a substitute for 

transposition. However, in that case the Court was not called upon to 

interpret that term and it did not do so. 

16. Finally, attention should be drawn to the second and third sentences of the 

third paragraph of Articles 10a and 15a (see paragraphs 10 and 12 above). 

These two sentences reproduce with respect to the third "pillar" of the 

Convention the provision in Article 1(5) mentioned in paragraph 5 above. 

These provisions can have far-reaching consequences for national law (see 

e.g. Cases C-263/08 Diurgården-Lilla Vårtans Miliöskyddsförening v. 

8 Directive 2008/1/EC of the European Parliament and of the Council of 15 January 2008 
concerning integrated pollution prevention and control (OJ L 24 of 29.1.2008, p. 8). With 
effect from 7 January 2014, Directive 2008/1 will in turn be repealed and replaced by Directive 
2010/75/EU of the European Parliament and of the Council of 24 November 2010 on 
industrial emissions (integrated pollution prevention and control) (OJ L 334, 17.12.2010, p. 
17). In any case, the latter Directive is not in point in the present proceedings. 



Stockholm [2008] ECR 1-9967 and C-115/09 BUND v Arnsberg Qudgment of 

12 May 2011)). In contrast, under the same articles, other persons must 

show either that they have a "sufficient interest" or that they have suffered 

an "impairment of a right"; the choice between the two tests lies with the 

Member States. 

2.3. National Law 

17. Judicial review procedures in England and Wales are governed by the 

Supreme Court Act 1981. Section 51 of that Act provides that the costs of 

proceedings are at the discretion of the court and the court shall have full 

power to determine by whom and to what extent the costs are to be paid. 

The manner in which that discretion is to be exercised is clarified in 

Rule 44.3 of the Civil Procedure Rules (CPR).9 Subject to the overriding 

objective of ensuring that cases are decided in a just manner (Rule 1.1 

CPR), the general rule is that the unsuccessful party will be ordered to pay 

the costs of the successful party, but the court can make a different order. 

18. The costs which a claimant might be required to meet fall into three 

categories: (i) court fees, (ii) the costs due to the claimant's own lawyers and 

(iii) if the case is lost, the opponents' costs. Legal aid is available in 

England and Wales, but only to a restricted class of individuals with limited 

means; it is not available to NGOs.10 It is the Commission's understanding 

that court fees for judicial review proceedings in England and Wales are 

relatively low, whereas lawyers' fees are very substantial.11 

9http://www. justice, qov.uk/quidance/courts-and-tribunals/courts/procedure-
rules/civil/pdf/parts/part44.pdf. 

10 

11 

See paragraph 28 of Sullivan Report. This report which is discussed further below is 
available at 
http://live.unece.org/fileadmin/DAM/env/pp/compliance/C2008-

23/Amicus%20brief/AnnexNįusticereport08.pdf 

The Milieu Summary Report on the Inventory of EU Member States' Measures on Access to 
Justice in Environmental Matters, which was commissioned by the Commission, singled out 
the United Kindom as having particularly high lawyers' costs (pp. 14-16). That report, which 
was concluded in September 2007, may be found at 
http://ec.europa.eu/enviiOnment/aarhus/studv access.htm In England, lawyers' costs for each 
party in judicial review proceedings are rarely less than tens of thousands of pounds and can 
amount to hundreds of thousands of pounds. 
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19. An order in relation to costs is, in the usual course of proceedings, made at 

the end of a case. In contrast, a "protective costs order" (PCO) is a court 

order issued at an early stage so as to protect the losing party by setting a 

limit in advance on the costs which it might have to pay to the successful 

party. Claimants therefore gain legal certainty as to their potential liability in 

case they lose and can take an informed decision as to whether they are 

able and willing to take this risk. This type of order is not provided for 

specifically in the Act or the Civil Procedure Rules. The principles to be 

applied in determining when and in what form to make such an order have 

been developed in the case law, notably by the Court of Appeal in R (Corner 

House Research) v. Secretary of State for Trade & Industry [2005] 1 W.L.R. 

2600, where it stated: 

"A protective costs order may be made at any stage of the 
proceedings, on such conditions as the court thinks fit, provided that 
the court is satisfied that: 

i) the issues raised are of general public importance; 

ii) the public interest requires that those issues should be resolved; 

iii) the claimant has no private interest in the outcome of the case; 

iv) having regard to the financial resources of the claimant an the 
respondent(s) and to the amount of costs that are likely to be involved 
it is fair and just to make the order; 

v) if the order is not made the claimant will probably discontinue the 
proceedings and will be acting reasonably in so doing." 

(para 74) 

20. The principles in Corner House have been relied upon by claimants in cases 

falling under the Convention and the Directive and were most recently re

examined by the Court of Appeal in R (Garner) v. Elmbridge Borough 

Council and others [2010] EWCA Civ 1006. With reference to the Corner 

House principles, the Court of Appeal concluded that, in cases concerning 

the application of the Directive, it was not necessary for the claimant to 

show (i) that the issues raised were of general public importance or (ii) that 

the public interest required those issues to resolved (para 40). Furthermore, 

with regard to the fourth condition in Corner House, the Court of Appeal 

raised doubts as to whether a purely subjective approach requiring the 



claimant to reveal all personal financial information would be compatible 

with the Directive (para 46). 

21. For a number of years, it has been possible to negotiate Conditional Fee 

Arrangements under which the lawyer agrees to charge his client for 

services only if the case is won. This is complemented by a so-called 

"success fee" to compensate for the risk of the lawyer not being paid at all 

should the case be lost. In England and Wales the success fee is 

chargeable to the losing party. However, in relation to PCOs in 

environmental cases, a practice has developed for the defendant public 

authority to request a "reciprocal costs cap" whereby their liability in the 

event of defeat is also limited.12 This practice has the side-effect of reducing 

the protection afforded by a Conditional Fee Arrangement, since the 

successful claimant may find that there is a shortfall between what is 

recovered from the losing side (the public authority) and what is due to his 

lawyer.13 

2.4. The Sullivan and Jackson Reports 

22. In May 2008, an official report entitled "Ensuring Access to Environmental 

Justice in England and Wales" was issued by a committee chaired by Mr 

Justice Sullivan.14 As is plain from the first few pages, this report focuses 

specifically on the question as to whether the costs rules and practice in 

England and Wales comply with the interdiction in the Aarhus Convention 

on "prohibitively expensive" proceedings. The following passage in the 

foreword to the report sets the tone: 

12 

13 

14 

Reciprocal cost caps are not always sought or granted. Where they have been granted, the 
cap is usually higher for the public authority than for the claimant, taking into account the 
difference in their ability to pay. 

In Garner Lord Justice Sullivan recognised the difficulties which this posed in the context of 
cases falling under the Directive, saying: "I would accept that there may well be long term 
problems if the courts were to consistently impose reciprocal caps that are 'modest' upon 
successful appellants' ability to recover costs from respondents because such a course might 
well have the effect either that the claimant's lawyers would subsidise the process or that 
successful claimants would be exposed to prohibitively expensive claims from their own 
lawyers", (para 55 of judgment). 

See note 10 above. 
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"Our current costs rules may well strike a fair balance in private 
law cases where individuals are pursuing their own private 
interests in litigation, but they take no account of the recognition in 
Aarhus that there is a public interest in ensuring that 
environmental laws are not contravened. Unless it is changed, our 
costs regime will perpetuate the inevitable inequality of arms 
between the publicly funded bodies that take decisions in the 
environmental field and the individuals and environmental groups 
who have to rely on their own resources if they wish the challenge 
those decisions." 

23. In another particularly noteworthy passage, the committee set out its 

approach to the concept of "prohibitively expensive" proceedings: 

"Overall, we consider that the costs, whether actual or risked, 
would be "prohibitively expensive" if they would reasonably 
prevent an "ordinary" member of the public who would not be 
entitled to legal aid from embarking on the challenge falling within 
the terms of Aarhus, including obtaining any appropriate interim 
relief." (para 5) 

24. The solution proposed by the report was for there to be a more generous 

use of PCOs as well as improved case management by the courts to reduce 

delay and cost. The report recognised that the solution may need to be 

somewhat different depending on whether the claimant is an individual, a 

local residents' group or a small specialised NGO as opposed to a larger 

well funded NGO.15 For the latter an order that each side bear its own costs 

whatever the outcome could be entirely satisfactory. In contrast, for 

individuals and smaller groups reliant on a Conditional Fee Arrangement, 

not only would a different PCO be necessary but the use of reciprocal cost 

caps would need to be adjusted so as to allow them to claim a success fee 

if the case was won. 

25. In January 2010 Lord Justice Jackson published his Report on Civil 

Litigation Costs,16 which proposed reforms in relation to costs arising in all 

types of civil proceedings. The Jackson Report recommended "qualified one 

way cost shifting" as the simplest mechanism for ensuring compliance with 

the Convention and the Directive in judicial review cases. With "one way 

15 

16 

See paragraph 24(5) of the Sullivan Report. 

http://www.iudiciarvgov.uk/Resources/JCO/Documents/Reports/iackson-final-report-
140110.pdf. 
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cost shifting" the claimant is not required to pay the costs of the successful 

public authority.17 The "qualification" is that the system can return to "two 

way cost shifting" (i.e. the classic "loser pays" principle) if that is justified by 

the resources available to the parties. Thus, the current system would 

continue to apply to wealthy claimants and commercial claimants. The 

report suggests that refusing "permission" is a better tool for disposing of 

unmeritorious claims than two way cost shifting (in England and Wales, 

before commencing judicial review proceedings, a claimant must first obtain 

permission to do so from a judge). The Jackson Report was critical of the 

PCO scheme, deeming it ineffective in protecting claimants against 

excessive costs liability: "it is said to be expensive to operate and uncertain 

in its outcome".18 Finally, the report proposed that there should no longer be 

a recoverable success fee for successful claimants operating under a 

Conditional Fee Arrangement19 which will require the claimant's lawyers to 

review whether such arrangements remain viable in future. This will depend 

on whether the claimants are in a position to pay their own lawyers an 

additional success fee on top of their actual costs to make it worthwhile for 

those lawyers to agree to risk receiving no payment if the case is lost. 

26. In August 2010, largely in response to the Jackson Report, Lord Justice 

Sullivan (as he had become in the meantime) and his committee published 

an update report.20 This time, the committee came out in favour of one way 

cost shifting over the PCO approach proposed in the original Sullivan 

Report. The update report recognised that this approach affords claimants 

greater legal certainty and is therefore more in line with the judgment in 

Case C-427/07 Commission v. Ireland, where this Court held that judicial 

discretion cannot satisfy the requirements of the Directive. 

17 

18 

19 

20 

See Chapter 30 on Judicial Review, paragraph 4. 

Chapter 30, paragraph 4.1 (iv). 

Chapter 30, paragraph 4.10. 

http://live.unece.orq/fileadnnin/DAM/env/pp/connpliance/C2008-
33/correspondence/FrCAJE updatedSullivanReport 2010.09.14.pdf. 



12 

27. Another important feature of the update report is the assertion that, since 

the original Sullivan Report, national judges had indicated the need for 

changes through rules rather than further developments in judge-made 

law.21 

2.5. The Infringement Proceedings against the United Kingdom 

28. In the infringement proceedings referred to in paragraph 1 above, the 

Commission contends that the United Kingdom has failed to transpose the 

provision in Articles 3(7) and 4(4) of Directive 2003/35 which requires that 

judicial proceedings relating to environmental law must not be "prohibitively 

expensive". The United Kingdom does not contest this allegation, but 

maintains that no transposition of these provisions is required. In the same 

action, the Commission also claims that the United Kingdom has failed to 

apply this provision in practice, a contention which the latter does contest. 

2.6. The Proceedings in the Main Case 

29. The national proceedings originated in a claim by a Mr David Edwards, who 

was legally aided, for judicial review of a decision by the Environment 

Agency to issue a permit for the operation of cement works, including the 

burning of significant quantities of waste in Rugby in the English Midlands. 

"Installations for the manufacture of cement" are specifically mentioned in 

point 5b) of Annex II to the EIA Directive. At first instance (i.e. before the 

High Court), Mr Edwards' action was dismissed22 and he therefore lodged 

an appeal with the Court of Appeal. However, on the third and final day of 

the hearing of his appeal he withdrew his instructions from his solicitors. Mrs 

Pallikaropoulos, who had been present in court and had been closely 

involved in opposing the permit, was added at her request as an appellant 

for the remainder of the proceedings. She was not eligible for legal aid but, 

given her very limited involvement in the case until that point, the Court of 

Appeal capped her liability for costs at £2,000. Her appeal was dismissed 

21 

22 

See Conclusions at paragraphs 25 to 30 of the report. 

[2005] EWHC 657 (Admin), [2006] Env LR 56. 
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and, in addition to her having to bear her own costs, the capped costs for 

the other side were awarded against her.23 

30. Mrs Pallikaropoulos then appealed to the House of Lords. Subsequently, 

she sought an order from the House of Lords varying or dispensing with the 

requirement to lodge security for costs in the sum of £25,000. She also 

applied for a PCO in which she sought a cap on her liability for costs on that 

appeal. The House of Lords rejected both applications, the latter one on the 

grounds that Mrs Pallikaropoulos had declined to provide details of her 

means or details of the means of those whom she claimed to represent. 

31. On 16 April 2008, the House of Lords affirmed the decision of the Court of 

Appeal on the substance and dismissed the appeal.24 On 18 July of the 

same year, the House of Lords issued an order to Mrs Pallikaropoulos to 

pay the respondents' costs of the appeal to the House of Lords (in addition 

to her own costs). The first respondent lodged a bill totalling £55,810 and 

the second respondent sought to recover £32,290. 

32. In the meantime, the jurisdiction of the House of Lords had been transferred 

to the newly constituted Supreme Court of the United Kingdom. Pursuant to 

the Rules of the Supreme Court 2009, the costs were assessed by two 

costs officers who delivered their judgment on 4 December 2009, finding in 

favour of Mrs Pallikaropoulos. The respondents then applied to a single 

justice with a request that he refer the matter to a Panel of five justices, 

which he duly did. On 15 December 2010, the Panel reversed the judgment 

of the costs officers and decided to make a reference for a preliminary ruling 

pursuant to Article 267 of the Treaty on the Functioning of the European 

Union.25 

33. On 17 May 2011, the Supreme Court posed the following preliminary 

questions: 

23 [2006]EWCACiv1138. 

24 [2008] UKHL 22, [2008] Env LR 34. 

25 The judgments of the costs officers and of the Panel are both annexed to the Order of 
reference. 
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" 1 . How should a national court approach the question of awards 
of costs against a member of the public who is an 
unsuccessful claimant in an environmental claim, having 
regard to the requirements of Article 9(4) of the Aarhus 
Convention, as implemented by article 10a 85/337/EEC and 
article 15a 96/61/EC ("the Directives")? 

2. Should the question whether the cost of the litigation is or is 
not "prohibitively expensive" within the meaning of Article 9(4) 
of the Aarhus Convention as implemented by the Directives 
be decided on an objective basis (by reference, for example, 
to the ability of an "ordinary" member of the public to meet the 
potential liability for costs), or should it be decided on a 
subjective basis (by reference to the means of the particular 
claimant) or upon some combination of these two bases? 

3. Or is this entirely a matter for the national law of the Member 
State subject only to achieving the result laid down by the 
Directives, namely that the proceedings in question are not 
"prohibitively expensive"? 

4. In considering whether proceedings are, or are not, 
"prohibitively expensive", is it relevant that the claimant has 
not in fact been deterred form bringing or continuing with the 
proceedings? 

5. Is a different approach to these issues permissible at the 
stage of (i) an appeal or (ii) a second appeal form that which 
requires to be taken at first instance?" 

3. LAW 

3.1. The Structure of this Section 

34. In the next section, general considerations will be set out as to the approach 

to be followed in the interpretation of the term "prohibitively expensive" in 

Article 9(4) of the Aarhus Convention, as implemented by Article 10a of 

Directive 85/337 and Article 15a of Directive 96/61. Furthermore, it is 

appropriate to consider questions 2 and 3 together. 

3.2. General Considerations 

3.2.1. The Costs in Issue 

35. In Case C-427/07 Commission v. Ireland. Advocate General Kokott asserted 

that the ban on "prohibitively expensive" proceedings "extends to all legal 

costs incurred by the parties involved" (para 93 of her Opinion). 
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36. By the same token, the Sullivan Report stated the following: 

"We consider that the requirement under Aarhus that procedures 
must not be prohibitively expensive is not limited to the court fees 
involved in making a judicial review application, but is related to 
the total costs of making an application including the exposure to 
the risk of costs should the application fail. These cost 
requirements equally apply to the obtaining of interim relief, which 
can be of critical environmental importance where irreparable or 
significant damage may be caused before the full case is heard." 
(para 3) 

Similarly, Lord Justice Camwath stated in Morgan v Hinton Organics [2009] 

EWCA Civ 107: "The requirement of the Convention that costs should not 

be 'prohibitively expensive' should be taken as applying to the total potential 

liability of claimants" (para 47(i)). 

37. The Commission fully subscribes to this view. Consequently, the three 

categories of costs referred to in paragraph 18 above must all be borne in 

mind. Having said that, as also mentioned in paragraph 18, it appears that 

in England and Wales court fees are insignificant, whereas lawyers' fees are 

widely regarded as very high. Lawyers' fees will therefore be the focus of the 

present submissions. 

3.2.2. Considerations Arising from the Aarhus Convention and Directive 
2003/35 

38. There is a dearth of authority as to the meaning of the term "prohibitively 

expensive". The official languages of the Aarhus Convention are English, 

French and Russian. In the French version of Article 9(4), the words 

"prohibitively expensive" are rendered by "leur coût prohibitif', which 

obviously corresponds directly to the English. Equally, the French version of 

Directive 2003/35 employs the same language. In that Directive, the Dutch 

version uses "buitensporig kostbaar, the German "übermäßig teuer, the 

Spanish "excesivamente onerosos" and the Italian "eccessivamente 

onerosa". These four versions all mean "excessively expensive". That 

concept is the same as that of "prohibitively expensive", except that, unlike 

that expression, it does not suggest that the costs are so high that parties 

will be deterred from even commencing proceedings. Thus it is less 

arduous to demonstrate that costs are "excessively expensive" than to show 
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that they are "prohibitively expensive". Accordingly, this analysis suggests 

that the Community legislator may have chosen to grant "wider access to 

justice in environmental matters than required by [the] Convention", as it 

was entitled to do by virtue of Article 3(5) thereof. Beyond that, this analysis 

provides very little assistance as to the approach to be adopted in 

construing this term. 

39. What is more, neither the preamble to the Aarhus Convention nor the 

preamble to Directive 2003/35 provides any guidance on the meaning of 

"prohibitively expensive". Nor has the Aarhus Convention Compliance 

Committee given any guidance on this question in the report mentioned in 

paragraph 8 above in which it held the United Kingdom to be in breach of 

this provision in Article 9(4) of the Convention. Equally, the Aarhus 

Convention Implementation Guide, an article by article commentary on the 

Convention, is silent as to the meaning of the term "prohibitively expensive". 

In any event, as Advocate General Sharpston acknowledged in Case C-

204/09 Flachglas Torgau, "that document has no authoritative status as 

regards the interpretation of the Convention" (paragraph 58 of her Opinion). 

40. In these circumstances, the overall scheme and objectives of the 

Convention and Directive 2003/35 must be considered. As mentioned 

above, access to justice constitutes the third "pillar" of the Convention and is 

enshrined in Article 9. That provision differs from the principle of 

effectiveness now enshrined in Article 47 of the Charter of Fundamental 

Rights of the Union in one respect which is of paramount importance. As 

the Court recently held in Case C-279/09 DEB v Germany Gudgment of 22 

December 2010), Article 47 confers on "the actual person whose rights and 

freedoms as guaranteed by EU law have been violated" the right to defend 

his own interests before the courts effectively (para 42). In contrast, one of 

the core elements of the Convention and of Directive 2003/35 is the 

widening of the rules on standing so as to permit NGOs to bring 

proceedings in the public interest. This follows from Article 1(5) of the 

Convention and the second and third sentences of Articles 10a and 15a. 

41. As has already been explained in paragraph 16 above, litigants other than 

NGOs must demonstrate either that they have a "sufficient interest" or that 
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they have suffered an "impairment of a right", depending on which of these 

options has been chosen by the Member State in question. Typically, this 

means that claimants who are not NGOs are seeking to protect their 

neighbourhood against unwanted developments. Despite that, the public 

interest is very frequently - or perhaps always - at stake in such cases. For 

a start, it may be argued that all actions under the Convention are in the 

nature of public interest litigation, unless they are frivolous or vexatious.26 

That is the view taken, on the basis of the 7th and 8th recitals in the preamble 

to the Convention, by the Sullivan committee in paragraphs 46 to 47 of their 

initial report. In addition, there are cases where claimants other than NGOs 

act solely on the basis of altruistic motives; a case in point was Garner 

where the claimant was an architect who had worked on the conservation of 

Hampton Court Palace and sought to prevent allegedly harmful 

development opposite the palace but did not reside in the area. Regard may 

also be had to the following remarks of Lord Justice Sedley in Davey v 

Aylesbury Vale District Council [2007] EWCA Civ 1166, quoted in paragraph 

26 of the Sullivan Report: 

"Planning cases tend ... to lie on or near the boundary between 
private or commercial review and public interest litigation. Many ... 
straddle it: they are brought by a personally interested individual, 
typically a neighbouring landowner, or occupier, but raise issues 
of local or general environmental concern." 

3.2.3. Case Law on Related Instruments 

42. Next, it is helpful to consider Cases C-217/97 Commission v. Germany 

[1999] ECR I-5087 and C-216/05 Commission v. Ireland [2008] ECR 1-4911, 

since they are closely related to the subject-matter of the present 

proceedings. 

43. In the first of these cases, the Court upheld the Commission's claim that 

Germany had infringed Council Directive 90/313/EEC of 7 June 1990 on 

freedom of access to information on the environment.27 Under Article 5 of 

26 

27 

See also the Opinion of AG Fennelly discussed in para 43 below. 

OJ L 158 of 23.6.1990, p. 56. This Directive was subsequently replaced by Directive 
2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public 
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Directive 90/313, Member States were entitled to impose "reasonable" 

charges for access to information. Germany imposed a charge even when 

the request for information was rejected. The Court held that a charge 

imposed in such circumstances could not be described as reasonable. 

What is more, it found that it was not "reasonable" for a Member State to 

impose fees which corresponded to the "entire amount" of the costs of 

searching for the information requested, including "in particular indirect" 

costs (para 48). The Opinion of Advocate General Fennelly in Commission 

v. Germany is particularly relevant to the present context. He noted that the 

Directive proceeded on the basis that access to environmental information 

"will improve environmental protection" (para 23 of the Opinion) and 

stressed that account must be taken of the "public interest character" of 

environmental information (para 24). 

44. In Commission v. Ireland, the defendant Member State had imposed fees 

for the participation in decision-making procedures under Directive 85/337. 

The Commission claimed that the Member States had no power to impose 

such fees at all and, in the alternative, that the fees imposed (€20 or €45 

according to the procedure concerned) were fixed at a level which 

prevented the Directive from being fully effective. The Court rejected the 

Commission's case in its entirety without giving any guidance as to how to 

determine what level of fees would be excessive. In contrast, the Advocate 

General did consider the latter question and found that it was appropriate to 

assess this having regard to average monthly income in Ireland (para 45 of 

her Opinion). 

3.2.4. Case Law of the European Court of Human Rights 

45. In its recent judgment in DEB, which concerned the compatibility of a 

national legal aid scheme with the principle of effectiveness and Article 47 of 

the Charter, the Court referred extensively to the case law of the European 

Court of Human Rights ("ECtHR"), as did Advocate General Mengozzi. 

Consequently, while the crucial feature of the Convention and Directive 

access to environmental information and repealing Council Directive 90/313/EEC (OJ L 41 of 
14.2.2003, p. 26). 
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2003/35 mentioned in paragraph 40 above must be borne in mind, it is 

helpful at this juncture to review the case law of that Court on Article 6(1) of 

the European Convention on Human Rights ("ECHR"). 

46. The most relevant case decided by the ECtHR is Kreuz v. Poland, 

(judgment of 19 June 2001). The applicant in that case was an individual 

who had brought an action against his local authority in the Polish courts. 

He was required to pay court fees equal to the average annual salary in 

Poland at the time (para 62 of the judgment). The Court found against the 

defendant State on the basis of the following reasoning: 

"Assessing the facts of the case as a whole and having regard to 
the prominent place held by the right to a court in a democratic 
society, the Court considers that the judicial authorities failed to 
secure a proper balance between, on the one hand, the interest of 
the State in collecting court fees for dealing with claims and, on 
the other hand, the interest of the applicant in vindicating his claim 
through the courts. 

The fee required from the applicant for proceeding with his action 
was excessive. It resulted in his desisting from his claim and in his 
case never being heard by a court. That, in the Court's opinion, 
impaired the very essence of his right of access. 

For the above reasons, the Court concludes that the imposition of 
the court fees on the applicant constituted a disproportionate 
restriction on his right of access to a court. It accordingly finds that 
there has been a breach of Article 6 § 1 of the Convention." 

(paras 66 and 67 of the judgment) 

47. Several interesting points can be gleaned from this ruling. First, the central 

issue was whether the court fees "impaired the very essence of his right of 

access" to justice. Second, the Court had regard to the relationship between 

the cost of the proceedings (in that instance, the court fees) and the 

average annual salary in the State in question. Third, the Court spoke of the 

court fees being "excessive"; that is the very term employed in the various 

language versions of the Directive discussed at paragraph 38 above. 

48. All these points are of assistance in the present context. Needless to say, 

nothing turns on the fact that Kreuz concerned court fees rather than 

lawyers' costs: as noted above, the cost of proceedings is composed of 

various elements and the approach to what renders that cost "excessive" 
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cannot vary depending on which element is in question in any particular 

case. 

3.2.5. The Relationship with Legal A id 

49. Finally, the Commission would point out that, although legal aid may cure 

"prohibitively expensive" costs in individual cases, it is unlikely ever to 

constitute a panacea. It is no accident that Article 9(5) even falls short of a 

best endeavours clause: the Contracting Parties have merely undertaken to 

"consider" establishing legal aid as well as other "mechanisms to remove or 

reduce financial or other barriers to access to justice". The brief and partial 

survey of the legal aid schemes of some of the most prosperous Member 

States in Advocate General Mengozzi's Opinion in DEB (para 77) 

demonstrates just how patchy legal aid "coverage" is. Similarly, the initial 

Sullivan Report asserts that eligibility for legal aid is "severely restricted" in 

England and Wales (para 24(7)). What is more, NGOs are, by definition, 

ineligible for such aid (ibid., para 28). 

3.3. Question 1 

50. Most aspects of this question will be dealt with in considering the more 

detailed issues raised in questions 2, 3, 4 and 5. However, two important 

points which define the approach to be taken by a national court to the 

question of awards of costs against an unsuccessful claimant in an 

environmental action should be addressed at this juncture. 

3.3.1. Only Costs Directly Related to the Judicial Proceedings May be 
Charged 

51. The first point is helpful for a general understanding of the issues raised in 

this case, even though it may not be of immediate relevance to the present 

proceedings. It is this: the costs imposed on the litigant must be directly 

related to the judicial proceedings in question. As mentioned above, the 

Court held in Case C-217/97 Commission v. Germany that it was 

"unreasonable" to charge a fee which included indirect costs borne by the 

administration. 
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52. The same principle must apply here. Indeed, in Case C-427/07 Commission 

v. Ireland the Court held: "As regards ... the costs of proceedings, it is clear 

from Article 10a of Directive 85/337, ... that the procedures established in 

the context of those provisions must not be prohibitively expensive. That 

covers only the costs arising from participation in such procedures." (para 

92, emphasis added). Article 10a only concerns judicial proceedings, not the 

environmental impact assessment itself. Consequently, it is plain that the 

costs referred to in this passage of the judgment are only those relating to 

judicial proceedings. 

53. Court fees therefore cannot include elements such as the expenses entailed 

in maintaining the court building used for the case. It is true that, if the court 

fees are not particularly high, they will not deter potential claimants from 

commencing or pursuing proceedings, even if they are disproportionate to 

the costs actually incurred by the administration in the judicial proceedings 

in question. In that sense, it may be questioned whether they are 

"prohibitive". However, such costs must surely be regarded as exorbitant. 

Moreover, as pointed out in paragraph 38 above, the term "prohibitively 

expensive" is rendered by "excessively expensive" in several language 

versions of Directives 85/337 and 96/61. On any view, it is "excessive" to 

impose court fees which correspond to the entire amount of the costs borne 

by the administration, including indirect costs. 

54. By the same token, lawyers' fees must also be directly related to the actual 

costs of the judicial proceedings in question. Indeed, this is a cardinal 

principle under Article 73(b) of this Court's Rules of Procedure which limits 

recoverable costs to "expenses necessarily incurred by the parties for the 

purposes of the proceedings". Since "proceedings" clearly refers only to 

judicial proceedings in this context, claims for lawyers' fees must be 

disallowed in so far as they relate to any administrative procedures 

conducted before the judicial proceedings commenced: see for instance 

Case C-137/92 Hüls v. Commission (Order of 16 December 1999, 

unreported, para 25). 
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3.3.2. The Costs Must Be Reasonably Predictable 

55. The second point is that, when a potential claimant is contemplating 

commencing judicial proceedings, the costs to which he will potentially be 

exposed must be reasonably predictable. Indeed, the mere uncertainty as to 

the possible costs can constitute a major deterrent in itself. The same 

applies where a claimant is contemplating lodging an appeal. In paragraph 

94 of its judgment in Case C-427/07 Commission v. Ireland, the Court 

stressed the importance of certainty in this context. Legal certainty is a 

general principle of Union law and references to it in the case law of this 

Court are legion. Thus this Court has held that "it is particularly important, in 

order to satisfy the requirement for legal certainty, that individuals should 

have the benefit of a clear and precise legal situation enabling them to 

ascertain the full extent of their rights and, where appropriate, to rely on 

them before the national courts" (Case C-236/95 Commission v. Greece 

[1996] ECR I-4459, para 13 and cases cited there). 

56. Needless to say, absolute predictability down to the last pound or euro 

cannot be guaranteed. All that can be expected is that the costs should be 

reasonably predictable before proceedings commence or, at the latest, from 

a very early stage in the proceedings. In particular, the claimant needs to 

know whether, if he loses, he will have to pay (i) his own lawyers' fees and 

(ii) the costs of the defendant or other third parties; and he also needs to 

know the likely order of magnitude of those costs. 

57. There is strong evidence that this is a very real problem in England and 

Wales, owing to the very high degree of discretion conferred on judges in 

the English legal system. The first Sullivan report stressed the uncertainty 

as to the likely costs of proceedings and pointed out that this "presents a 

further potential barrier to access to justice in environmental law cases" 

(para 24(10)). 

58. Accordingly, when determining whether litigation is "prohibitively expensive" 

within the meaning of Article 9(4) of the Aarhus Convention, Article 10a of 

Directive 85/337/EEC and Article 15a of Directive 96/61/EC, courts must 

ensure inter alia that claimants are only required to bear costs which are 
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directly related to the judicial proceedings in question and that costs are 

reasonably predictable. 

3.4. Questions 2 and 3 

59. By these questions, the national court is essentially asking whether the test 

for establishing whether costs are prohibitively expensive (and therefore in 

violation of the requirements of the Convention and Directive 2003/35) is 

objective, subjective or within the discretion of the Member States, provided 

that the required result is achieved. 

60. In this context, a subjective test is clearly one linked to the financial situation 

of the claimant in a particular case: it involves a consideration of what level 

of expense would be excessive for that claimant. On the other hand, the 

content of an objective test is less clear since a number of options or 

variations on a theme appear possible. The Supreme Court mentions the 

ability to pay of an "ordinary" member of the public. 

61. The starting point is the rationale behind the Aarhus Convention and 

Directive 2003/35, namely that access to environmental information, public 

involvement in decision-making in the environmental field and, where 

necessary, broad public access to judicial review in this field are in the 

interests of all. The requirement that the necessary review procedures 

must not be prohibitively expensive must therefore be understood in this 

light. That is why, as mentioned above, many - or arguably all -

environmental law cases in which the Aarhus Convention is engaged are in 

the nature of public interest litigation. 

62. The consequence of this would appear to be a certain dissociation of the 

actual claimant from the interest in having the claim upheld. In that sense, 

the underlying purpose of the Directive, to ensure that all members of the 

public with a sufficient interest have access to a review procedure that is not 

prohibitively expensive, risks being frustrated if national courts are entitled to 

consider the matter solely by reference to the means of the claimant who 

happened to come forward. This purely subjective approach sits 

uncomfortably with the aim of ensuring wide access to justice. In addition, it 

would appear likely to lead to arbitrary results and/or a climate in which the 
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commencement of proceedings is preceded by the search for a "suitable" 

claimant, willing to lend their name to an action in order to extract the most 

from the system: indeed, with reference to the present proceedings, it may 

be questioned whether the fact that the initial action was brought by an 

individual who also happened to be eligible for legal aid is entirely 

coincidental. 

63. Accordingly, the question of how to measure what is "prohibitively 

expensive" would appear, at the very least, to call for some element of 

objectivity. This contrasts with the situation as regards legal aid: no doubt, 

in any legal aid scheme the party's ability (or inability) to pay the cost of 

litigation will be a crucial factor in assessing eligibility under the scheme. On 

the other hand, the nature of public interest litigation and the dissociation of 

the actual claimant from the value in having the claim upheld would appear 

to allow for a different solution to the question of costs for such litigation. 

64. The Commission would suggest that the case law on related instruments 

referred to above constitutes a more relevant source of inspiration. As 

already mentioned, in Case C-216/05 Commission v. Ireland the Advocate 

General took the view that, in assessing whether fees for participation in 

decision-making procedures pursuant to Directive 85/337 were likely to 

undermine the effective operation of that Directive, regard must be had to 

average monthly income in Ireland. Similarly, in Kreuz v. Poland the ECtHR 

took into account the relationship between the cost of proceedings and the 

average annual salary in that State. This is clearly an objective test. 

65. In concluding from the foregoing that available evidence seems to point to 

an objective test, the Commission finds it useful to note that this 

consideration works both ways: it favours claimants who have some means, 

but it also favours defendants (and indeed the integrity of the legal system). 

As any NGO recognised by the Member State in question has standing to 

bring proceedings for judicial review there is a real risk from the defendant 

authorities' point of view, if a subjective test is applied, that an impecunious 

NGO will be chosen to bring a particular action so as to ensure that more of 

the costs are borne by the defendant. Precisely the same consideration 

applies to claimants other than NGOs: under the Convention and the 
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Directive any member of a class of persons may bring proceedings, and the 

class will frequently be quite large and diverse; and therefore, if the test 

were subjective, it would often be possible for the action to be brought by a 

relatively impecunious member of the class. 

66. That said, an objective test does not necessarily mean "one size fits all": it is 

possible to envisage mechanisms which build on an objective test, whilst 

laying down different conditions for separate categories of claimant. For 

claimants who are individuals or a group of individuals (e.g. a local 

residents' group), it should be possible to set a maximum threshold for costs 

linked, for ехатр1е< to the average disposable income in a particular 

Member State or region.
28

 A different threshold or indeed a different rule 

(e.g. that each side bear its own costs regardless of the outcome of the 

case) might well apply to a large and well resourced NGO. However, any 

thresholds set would need to be clear from the start and simple to apply if 

the requirements of legal certainly and reasonable predictability are to be 

guaranteed. 

67. Accordingly, the question as to whether the cost of litigation is 'prohibitively 

expensive' must be determined on an objective basis, having regard to the 

total costs associated with bringing the action, comprising any court fees 

and the claimant's potential liability to their own lawyers as well as to those 

of the other parties including interested third parties. Regard may be had to 

any or all of a number of factors, including the average salary in the Member 

State in question or, as the case may be, in the relevant part of that Member 

State, and whether the claimant is an individual or a non-governmental 

organisation. 

3.5. Question 4 

68. As mentioned above, several language versions of the Directive use the 

term "excessively expensive". This wording does not convey the idea that 

costs are necessarily so high as to prevent a party from pursuing their case. 

28 In Gamer, which was decided in 2010, Lord Justice Sullivan stated that the gross national average 

wage for a full time employee was slightly less than £25,500 per annum. 
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69. Quite apart from that, if it were relevant that the claimant has not in fact 

been deterred from bringing or continuing with the proceedings, then 

logically it would be very difficult or even impossible for any party ever to 

challenge prohibitive costs in the national courts. Indeed, if this factor were 

taken as conclusive proof that the costs are not prohibitive, then it would be 

quite impossible to do so. That would be a denial of justice. 

70. Moreover, there are various circumstances in which a party may be able to 

bring or pursue an action even though the costs are prohibitive: the party 

may receive donations for the purposes of the action; and, as regards its 

own costs, lawyers may agree to act on a pro bono basis or the party may 

act without legal assistance, where that is permitted under national 

procedural rules. 

71. Consequently, in detemnining whether the costs are prohibitive, courts must 

disregard the circumstance that the claimant has not in fact been deterred 

from bringing or continuing with the proceedings. 

3.6. Question 5 

72. As the Commission understands it, in the first part of this question the 

Supreme Court asks if, when determining whether proceedings are 

"prohibitively expensive", the courts may apply a higher threshold in relation 

to an appeal than in relation to proceedings at first instance. In the second 

part of the question, the Supreme Court appears to ask whether the criteria 

may be further relaxed as regards second appeals (i.e. appeals to courts 

such as the Supreme Court itself). 

73. Where a national judicial system provides for avenues of appeal, the 

principle of equality of arms must apply. In situations such as those covered 

by the provisions on access to justice deriving from the Aarhus Convention, 

where the claimant acts for the general good, this conclusion appears to 

acquire particular force. 

74. The rule in Article 9(4) of the Convention that judicial proceedings must not 

be "prohibitively expensive" must be read in the light of the precept in the 

same provision that such proceedings must be "fair" and "equitable". 



27 

Frequently, the defendant public authority will have far greater resources 

than the claimant and, unlike the latter, will therefore not be prevented by 

any financial constraint from lodging one or even two appeals. Such a 

situation is neither fair nor equitable and the rationale of the "prohibitively 

expensive" rule is precisely to correct such inequality of arms. 

75. It unavoidably follows that the successful defendant (or, for that matter, the 

successful third party developer) is unlikely to recover more than a small 

fraction of the costs incurred in defending the action. The Commission 

acknowledges that this is a particularly sensitive matter, bearing in mind the 

following passage in the above-mentioned judgment of the Supreme Court 

dated 15 December 2010 in Edwards: 

"... It is questionable whether the public interest is best served if a 
limit must be set on the amount of the costs payable to the 
successful party in the event of a second appeal as this will 
inevitably mean that, if the public authority wins, some of the costs 
reasonably incurred by it will not be recoverable." (para 32) 

76. While the Commission shares this concern, the following points must be 

stressed. First, the rights granted by the Aarhus Convention and Directive 

2003/35 are not qualified by reference to the consequences of compliance 

on the public purse. Second, it is the case today that public bodies that 

successfully defend their environmental decisions are unable to recover 

costs from legally aided claimants. Third, the current system in the United 

Kingdom appears to encourage the choice of a legally aided claimant - the 

alternative being prohibitively expensive proceedings. Edwards is a case in 

point. 

77. In addition, other mechanisms may be applied to mitigate the effects of the 

system. Nothing in the Convention or Directive 2003/35 requires all appeals 

to be heard. Procedures already exist in England and Wales (as well as in 

other jurisdictions) for "filtering" cases so that appeals are not heard where 

the interests of justice do not require it. 

78. Accordingly, the Commission submits that, in considering whether 

proceedings are "prohibitively expensive", it is of no consequence whether 

they have taken place at first instance or on first or subsequent appeal. 
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4. CONCLUSION 

79. In the light of these considerations, the Commission respectfully submits 

that the questions referred by the Court of Appeal should be answered as 

follows: 

1. When determining whether litigation is "prohibitively 
expensive" within the meaning of Article 9(4) of the Aarhus 
Convention, Article 10a of Directive 85/337/EEC and Article 
15a of Directive 96/61/EC, courts must ensure inter alia that 
claimants are only required to bear costs which are directly 
related to the judicial proceedings in question and that costs 
are reasonably predictable. 

2. The question as to whether the cost of litigation is 'prohibitively 
expensive' must be determined on an objective basis, having 
regard to the total costs associated with bringing the action, 
comprising any court fees and the claimant's potential liability 
to their own lawyers as well as to those of the other parties 
including interested third parties. Regard may be had to any or 
all of a number of factors, including the average salary in the 
Member State in question or, as the case may be, in the 
relevant part of that Member State, and whether the claimant 
is an individual or a non-governmental organisation. 

3. In considering whether proceedings are "prohibitively 
expensive", the circumstance that the claimant has in fact 
brought and pursued the proceedings must be disregarded. 

4. .In considering whether proceedings are "prohibitively 
expensive", it is of no consequence whether they have taken 
place at first instance or on first or subsequent appeal. 

Peter Oliver Lorna Armati 
Agents for the Commission 




