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The Commission has the honour to submit the following written observations:

I. FACTS AND PROCEDURE

1. The present reference arises out of Mr O'Brien's claim to be entitled to a judicial

pension from the Respondent upon his retirement in March 2005.

2. Mr O'Brien is a barrister who was appointed by the Lord Chancellor's Department1

as a Recorder (a part-time Crown Court judge) under the Courts Act 1971 with

effect from 1st March 1978. This appointment was regularly extended, with the last

extension being made in 1999, and came to an end only on 31st March 2005 (as a

result of the departmental policy adopted in 1998 that a Recorder's appointment

would not be renewed beyond the year in which he or she attained the age of 65).

3. During his period as a Recorder, Mr O'Brien was remunerated on a fee-paid basis.

As is described at paragraph 15 of the Order for Reference, detailed requirements

concerning the terms and conditions of service of Recorders have been set out in

written memoranda issued from time to time by the Lord Chancellor, covering inter

alia the frequency and duration of sittings to be attended and the fees to be paid. At

the time of Mr O'Brien's appointment in 1978, this was fixed at a minimum of 20

days per year, for a fee of £60 per day, and by the time of his retirement in March

2005 it had been revised to a minimum of 15 days/maximum of 30 days for a daily

fee of 17220th of the salary of a full-time circuit judge. At the time of Mr O'Brien's

appointment as a Recorder, it seems that all part-time judges including Recorders

were remunerated on a fee-paid basis, but that there has been a significant increase

in salaried part-time judges since about 2000, particularly in the case of district

judges and immigration judges (see paragraph 14 of the Order for Reference).

(However, as the Commission understands the position, all Recorders continue to be

appointed on a fee-paid basis).

1 The predecessor to the Department for Constitutional Affairs, which is in turn the predecessor to the
Ministry of Justice, the Respondent in the current proceedings.



4. All part-time judges, whether fee-paid or salaried, are entitled to sick pay, maternity

or paternity pay and other similar benefits during their period of service. However,

by way of contrast with full-time judges and salaried part-time judges, fee-paid part-

time judges such as Mr O'Brien are not entitled to join the judicial pension scheme

and receive a corresponding pension upon retirement.

5. On 29th September 2005, Mr O'Brien lodged proceedings in the Employment

Tribunal, alleging that at all material times he had been a part-time worker in an

employment relationship with the Respondent, and that his exclusion from the

judicial pension scheme constituted unlawful discrimination contrary inter alia to

the terms of the Part-time Workers (Prevention of Less Favourable Treatment)

Regulations 2000 and Directive 97/8I/EC2. Following a preliminary hearing held on

20th and 21st July 2006, the Employment Tribunal found that although Mr O'Brien's

claim was outside the 3 month time limit laid down in regulation 8 of the

Regulations, it was just and equitable to extend this to allow the proceedings to be

brought (the full decision dated 23rd August 2006 is included as Item 4 in Volume

2/2 of the national court file).

6. This decision was overruled on appeal to the Employment Appeal Tribunal, but it

was later ordered, by consent, that both the time limit issue and the substantive issue

of whether Mr O'Brien fell within the scope of the Regulations should be heard by

the Court of Appeal as a test case. In its judgement dated 19th December 2008, the

Court of Appeal allowed Mr O'Brien's appeal on the former, but directed the

Employment Tribunal to dismiss the claim on the issue of substance, on the grounds

that part-time judicial office holders were not "workers" for the purposes of the Part-

Time Workers Regulations 2000 (under the general definition, as further reinforced

by the specific provision on holders of judicial office), that Mr O'Brien was

accordingly not protected by those provisions and that this exclusion was compatible

with the discretion afforded to Member States under Directive 97/81.3.

7. The case was further appealed to the Supreme Court. At paragraph 27 of its

judgment of 28th July 2010, the Supreme Court noted that as a matter of national

2 The original claim is included as Item 1 in Volume 2/2 of the national court file.

3 Judgment of the Court of Appeal of 19th December 2008, [2008] EWCA Civ 1448, included as Item
15 in Volume 2/2 of the national court file.



law, judicial office "partakes of most of the characteristics of employment", but

declined to take a final view on the interpretation of a "worker" for the purposes of

the Part-Time Workers Regulations 2000 since this could not "readily be

disentangled" from EU law. As regards the latter it considered it clear that i) there

was no single definition of a "worker" for all purposes of EU law ii) by virtue of

Clause 2(1) of the Framework Agreement attached to Directive 97/81, national law

was relevant to the interpretation of the notion of a "worker" and iii) at the same

time, national law could not be allowed to frustrate the underlying purposes of the

Directive (see paragraph 28 of the judgment). However, further guidance was

needed as to the application of these principles to the circumstances of Mr O'Brien's

case, and the Supreme Court accordingly decided it was necessary to refer the matter

to the Court of Justice.

II. THE QUESTIONS

8. The questions referred by the Supreme Court are as follows:

"1. Is it for national law to determine whether or not judges as a whole are

"workers who have an employment contract or employment relationship" within

the meaning of Clause 2.1 of the Framework Agreement on part-time work

concluded by UNICE, CEEP and ETUC, or is there a Community norm by which

this matter must be determined?

2. If judges as a whole are workers who have an employment contract or

employment relationship within the meaning of Clause 2.1 of the Framework

Agreement, is it permissible for national law to discriminate (a) between full-time

and part-time judges, or (b) between different kinds of part-time judges in the

provision of pensions?"

III. THE NATIONAL LAW PROVISIONS

Background - judicial appointments

9. As is set out at paragraphs 11-12 of the Order for Reference, it appears that the

English legal system had relatively few part-time judges until the 1970's. Major



changes to the justice system were however introduced by the Courts Act 1971. Part

III of this Act makes provision for the appointment of Circuit judges to sit in the

Crown court and county court as well as the appointment of Recorders which is

governed by Section 21 :

"(1) Her Majesty may from time to time appoint qualified persons, to be known as

Recorders, to act as part-time judges of the Crown Court and to carry out such

other judicial functions as may be conferred on them under this or any other

enactment. "

According to Section 21(2), appointment as a Recorder is subject to

recommendation by the Lord Chancellor, as well as compliance with certain

conditions linked to previous professional experience, whilst Section 21(3) provides

that appointment of a person as a Recorder "shall specify the term for which he is

appointed and the frequency and duration of the occasions during that term on

which he will be required to be available to undertake the duties of a Recorder". (As

is explained at paragraph 15 of the Order for Reference, this was fixed at a minimum

of 15 days/maximum of 30 days per year in the Lord Chancellor's written

memorandum dating from April 2000 and applicable at the time of Mr O'Brien's

retirement). The period of appointment may be extended for such period as the Lord

Chancellor thinks appropriate (Section 21(4)), up until a certain maximum age

(Section 21(5)).

Section 21(6) deals with termination of the appointment as follows:

"The Lord Chancellor may if he thinks fit terminate the appointment of a

Recorder on the ground of incapacity or misbehaviour or of a failure to comply

with any requirements specified under subsection (3) above in the terms of his

appointment. "

As regards remuneration (and by way of contrast with the sections on Circuit judges

which refer to the payment of a "salary"), Section 21(7) provides that:

"There shall be paid to Recorders out of money provided by Parliament such

remuneration and allowances as the Lord Chancellor may, with the approval of

the Minister for the Civil Service, determine ".



Pension arrangements for judges are primarily governed by the Judicial Pensions

Act 1981, as amended and supplemented by the Judicial Pensions and Retirement

Act 1993 (this in turn has been significantly amended by the Tribunals Court and

Enforcement Act 2007 which reformed the structure of the tribunal system).

However, the key point for the purposes of the present proceedings is that

"qualifying judicial office" for access to the judicial pension scheme is defined in

Section 1(6) of the 1993 Act as one of the offices listed in its Schedule 1 when this

is held on a salaried basis - i.e. where service in office is remunerated by payment

of a salary (Section 1(7)). Further, Schedule 1 contains a long list of qualifying

judicial offices comprising judges, including Circuit judges (Part I), and other

appointments (Part II) which include Court officers, members of tribunals and other

offices appointed by the Lord Chancellor such as the President of an Immigration

Appeal Tribunal, but not (as far as the Commission understands the position) the

office of Recorder. It thus seems that a Recorder is excluded from the judicial

pension scheme because i) by way of contrast with other judicial offices which may

be held on a part-time basis, the office is not included in the list of qualifying

judicial offices and ii) it is not (and indeed cannot be) held on a salaried basis. Put in

slightly different terms, there is no express pension provision for a Recorder

appointed under Section 21(1) of the Courts Act 1971, or for other fee-paid judges.

Legislation on Part-time Workers

10. The relevant provisions on part-time workers are contained in the Part-time Workers

(Prevention of Less Favourable Treatment) Regulations 2000 (SI 2000/1551) ("the

Regulations")4, which came into force on 1st July 2000.

The central provision is contained in regulation 5, entitled "Less favourable

treatment of part-time workers", and which provides as follows:

"(1) A part-time worker has the right to not to be treated by his employer less

favourably than the employer treats a comparable full-time worker -

(a) as regards the terms of his contract; or

4 The Regulations were adopted on the basis of Section 19 of the Employment Relations Act 1999,
which empowered the Secretary of State inter alia to make the provisions necessary for the purposes of
implementing Directive 97/81 (Section 19(4)).
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(b) by being subjected to any other detriment by any act, or deliberate

failure to act, of his employer.

(2) The right conferred by paragraph (1) applies only if-

(a) the treatment is on the ground that the worker is a part-time worker,

and

(b) the treatment is not justified on objective grounds.

(3) In determining whether a part-time worker has been treated less favourably

than a comparable full-time worker the pro rata principle shall be applied unless

it is inappropriate ".

According to the definitions set out in regulation 1(2), a "worker" is rather broadly

defined as an individual who has entered into or works or worked under (a) a

contract of employment, or (b) any other contract, whether express or implied and (if

it is express) whether oral or in writing, "whereby the individual undertakes to do or

perform personally any work or services for another party to the contract whose

status is not by virtue of the contract that of a client or customer of any profession

or business undertaking carried on by the individual". A "contract of employment"

is in turn defined as "a contract of service or of apprenticeship, whether express or

implied, and (if it is express) whether oral or in writing". Regulation 2 further

contains definitions of a full-time worker, a part-time worker and a comparable full-

time worker.

Part IV of the Regulations goes on to make provision in relation to "Special classes

of Person". In brief, regulations 12-16 essentially state that the provisions of the

Regulations have effect in relation to those in Crown employment (regulation 12),

those in service as a member of the armed forces with the exception of certain types

of military training under the Reserve Forces Act (regulation 13), those in

employment as a member of the House of Lords or House of Commons staff

(regulations 14 and 15) and those holding office (other than under a contract of

employment) within the police service (regulation 16). In other words, as noted by

the Supreme Court at paragraph 9 of the Order for Reference, by virtue of these

provisions the Regulations apply to additional categories of persons who might not

otherwise have been covered.
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Finally, and of particular relevance to the present reference, regulation 17, entitled

"Holders of judicial offices", provides that:

"These Regulations do not apply to any individual in his capacity as the holder of

a judicial office if he is remunerated on a daily fee-paid basis".

It follows that a Recorder (or any other part-time judge) such as Mr O'Brien who is

remunerated on a fee-paid basis is excluded from the scope of the Regulations by the

operation of regulation 17. However, although it is common ground that this

particular provision cannot be interpreted in such a way as to assist Mr O'Brien5, the

underlying question is whether a Recorder is nevertheless to be regarded as a

"worker" for the purposes of the Regulations, with particular reference to the

permitted scope of any exclusions under Directive 97/81 and the role of national law

in defining this concept.

IV. THE APPLICABLE UNION LAW

11. As is set out in its Article 1, Directive 97/81 ("the Directive") was adopted in order

to implement the Framework Agreement on part-time work concluded between the

general cross-industry organisations UNICE, CEEP and the ETUC ("the Framework

Agreement"). It was extended to cover the UK by Directive 98/23, with the

transposition date being set at 7th April 2000.

The 11 recital to the Directive explains that the social partners wished to conclude

a framework agreement on part-time work "setting out the general principles and

minimum requirements for part-time working", and establishing a "general

framework for eliminating discrimination against part-time workers" and

contributing "to developing the potential for part-time work on a basis which is

acceptable for employers and workers alike".

As for the 16th recital, this notes that as regards terms used in the Framework

Agreement which are not specifically defined, Member States are free to define

those terms "in accordance with national law and practice", as is the case for other

See for example paragraph 3 of the judgment of the Court of Appeal.



social policy Directives using similar terms, provided that those definitions "respect

the content of the Framework Agreement".

Clause 1 of the Framework Agreement sets out its purpose as being:

"(a) to provide for the removal of discrimination against part-time workers and to

improve the quality of part-time work;

(b) to facilitate the development of part-time -work on a voluntary basis and to

contribute to the flexible organisation of working time in a manner which takes

into account the needs of employers and workers. "

Of particular relevance to the present proceedings, Clause 2 goes on to define its

scope as follows:

"1. This Agreement applies to part-time workers who have an employment

contract or employment relationship as defined by the law, collective agreement

or practice in for ce in each Member State.

2. Member States, after consultation with the social partners in accordance with

national law, collective agreements or practice, and/or the social partners at the

appropriate level in conformity with national industrial relations practice may,

for objective reasons, exclude wholly or partly from the terms of this Agreement

part-time workers who work on a casual basis. Such exclusions should be

reviewed periodically to establish if the objective reasons for making them remain

valid. "

(It should however be noted that the Respondent in the present proceedings does

not seek to rely on Clause 2(2), the central issue instead being the interpretation

and effect of Clause 2(1)). The Commission would also add that Clause 2.1 is

drafted in essentially identical terms to the corresponding provision (also Clause

2.1) in the Framework Agreement on fixed-term work attached to Directive

1999/70, which states that that Agreement it is to apply to fixed-term workers

"who have an employment contract or employment relationship as defined by the

law, collective agreement or practice in each Member State".
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Clause 3 contains definitions of "part-time worker" and a "comparable full-time

worker" (the former essentially being an employee whose normal working hours are

less than those of the latter), but the focus of this clause is on the distinction between

"part-time" and "full-time" rather than the notion of a "worker" as such.

As for Clause 4, this lays down the fundamental principle of non-discrimination in

the following terms:

"1. In respect of employment conditions, part-time workers shall not be treated in a

less favourable manner than comparable full-time workers solely because they

work part time unless different treatment is justified on objective grounds.

2. Where appropriate, the principle of pro rata temporis shall apply.

3. The arrangements for the application of this clause shall be defined by the

Member States and/or social partners, having regard to European legislation

national law, collective agreements and practice.

4. Where justified by objective reasons, Member States after consultation of the

social partners in accordance with national law, collective agreements or

practice and/or social partners may, where appropriate, make access to

particular conditions of employment subject to a period of service, time worked

or earnings qualification. Qualifications relating to access by part-time workers

to particular conditions of employment should be reviewed periodically having

regard to the principle of non-discrimination as expressed in Clause 4.1. "

For the sake of completeness, the Commission would note that the notion of

"employment conditions" in Clause 4.1 also covers pensions which depend upon an

employment relationship between worker and employer, see especially paragraph 42

of the judgment in Joined Cases C-395 and 396/08, INPS v. Bruno6

V. DISCUSSION OF THE QUESTIONS

12. By way of initial comment, the Commission would emphasise that the national court

proceedings have so far focussed on the preliminary issue of whether a Recorder

Judgment of 10th June 2010.
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such as Mr O'Brien can in principle be considered as a "worker" in order to benefit

from the prohibition of discrimination against part-time workers. Further issues such

as the identification of a full-time comparator or possible objective justification for

any difference in treatment have not yet been addressed.

Question 1

13. In its first question, the national court asks whether it is for national law to

determine whether judges as a whole are "workers who have an employment

contract or employment relationship" within the meaning of Clause 2.1 of the

Framework Agreement, or whether this is instead to be determined by reference to

Union law. (Although the present proceedings involve the specific case of a

Recorder, it is clear from paragraph 27 of the Order for Reference that it is accepted

that in common with other judges, a Recorder holds a judicial office which implies a

high level of independence of judgment but otherwise "partakes of most of the

characteristics of employment". The Commission presumes that it is for this reason

that the first question is phrased in more general terms).

14. As mentioned in Section IV above, it follows from Clause 2.1 of the Framework

Agreement that it applies to "part-time workers who have an employment contract or

employment relationship" as defined by the law, collective agreement or practice in

force in each Member State. No further definition of "worker", "employment

contract" or "employment relationship" is provided, but as is explained in the 16th

recital to the Directive, the intention was that Member States would remain free to

define terms not specifically defined in the Framework Agreement, subject however

to the important proviso that these respect the content of that Agreement. Thus

while Member States retain a certain discretion as to how to define these concepts,

this is by no means unlimited and must be exercised in such a way as to comply with

the objectives of the Framework Agreement (and the Directive) as well as general

principles of Union law.

15. A key consideration in this balance is that the prohibition on discrimination

contained in Clause 4 of the Framework Agreement is simply a particular expression

of the fundamental Union law principle of equal treatment (see for example

paragraph 58 of the judgment in Joined Cases C-395 and 396/08, INPS v. Bruno.
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and paragraphs 54 and 56 of the judgment in Case C-313/02, Wippel7). In other

words, Clause 4 is a provision designed to ensure that the general principle of non-

discrimination is applied to protect part-time workers, and to prevent employers

from using this form of employment relationship to deny rights recognised for full-

time workers, and as such cannot be interpreted restrictively (cf. by way of analogy

paragraphs 37-38 of the judgment in Case C-307/05, Del Cerro Alonso8 (concerning

the parallel Framework Agreement on fixed-term work), as confirmed at paragraph

32 of the judgment in INPS v. Bruno).

16. Clearly, the definition of a "part-time worker" for the purposes of Clause 2.1 of the

Framework Agreement will in turn inevitably have an impact on the scope and

effectiveness of the principle of equal treatment which that Agreement enshrines.

Indeed, in the Commission's opinion, it is precisely this logic which underlies the

Court's conclusion in paragraph 27 of its judgment in Del Cerro Alonso to the effect

that the parallel framework agreement on fixed-term work is of "general

application". Of particular significance, the Court went on to conclude at paragraph

29 of the judgment that:

"The mere fact that a post may be classified as 'regulated' under national law and

has certain characteristics typical of the civil service in the Member State in

question is irrelevant in that regard. Otherwise, in reserving to Member States

the ability to remove at will certain categories of persons from the protection

offered by Directive 1999/70 and the framework agreement, the effectiveness of

those Community instruments would be in jeopardy as would their uniform

application. "

17. Similar reasoning can also be found in earlier judgments such as e.g. Case C-212/04,

Adeneler9. which had emphasised that the scope of the framework agreement on

fixed-term work "was conceived in broad terms" and contained no distinction

between public and private sector employment relationships (see especially

paragraphs 54-57 of that judgment).

7 2004 ECR 9483.

8 2007 ECR 7109.

9 2006 ECR 6057.
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18. In the Commission's view, the same considerations must apply in the context of the

Framework Agreement at issue in the present proceedings: both agreements apply

the fundamental principle of non-discrimination to a specific type of work, were

adopted via the same procedure, are constructed in the same way, and use an

essentially identical definition of "worker" in Clause 2.110. In both cases, the key

concern is that the agreements are not reduced in effectiveness by reason of the fact

that certain categories of person are subject, under national law, to a specific regime

- such as civil servants who may be subject to a statutory regime rather than a

traditional contractual one, as in Del Cerro Alonso itself. As Advocate General

Poaires Maduro commented at paragraph 15 of his Opinion in that case, Member

States should not be able simply to rely on the "formal or special nature" of the rules

applicable to certain employment relationships in order to exclude them from the

benefit of the protection guaranteed by Union legislation.

19. It follows that the fact that judges are as a category classified as "judicial office

holders" under national law cannot be determinative for the purposes of Directive

97/81 and the Framework Agreement. Instead, it seems to the Commission that the

key focus must be on the substance of the working relationship, rather than the label

attached to it. As noted by the Supreme Court at paragraph 27 of the Order for

Reference, although they are independent in the performance of the function of

judging as such, judges are nevertheless subject to terms of service (and receive

remuneration and benefits for that service), with the result that "judicial office

partakes of most of the characteristics of employment".

20. In these circumstances, the Commission would suggest that judges could only be

excluded from the protection of the Framework Agreement if it were demonstrated

that the nature of the relationship between them and the public administration which

appoints them was "substantially different" from that between an individual

classified as a worker under national law and his employer (cf. the comments of

Advocate General Poaires Maduro at paragraph 15 of his Opinion in Del Cerro

Alonso).

10 See also paragraph 70-72 of Advocate General Sharpston's Opinion in INPS.
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21. In assessing this, it seems to the Commission that useful guidance could be found in

the Lawrie-Blum test - namely, that the essential feature of an employment

relationship is "that for a certain period of time a person performs services for and

under the direction of another person in return for which he receives

remuneration"11. (Although this case was decided in the different context of the free

movement of workers, the Commission sees no reason why it cannot be of

assistance also in the present situation, since both involve different applications of

the fundamental principle of equal treatment).

22. Finally, the Commission would also note that the national law Regulations expressly

extend the protection for part-time workers against discrimination to a range of other

classes of service personnel, office-holders or specific categories of employees such

as Crown servants who might not otherwise fall within the definition of a "worker"

under national law (see especially regulations 12-16 and paragraph 9 of the Order

for Reference). In this sense, it seems as if the national authorities have indeed

generally applied a "functional" test in defining the scope of the national law

measures.

Question 2

23. In its second question, the national court goes on to query whether, if judges as a

whole are to be considered as "workers" within the meaning of Clause 2.1 of the

Framework Agreement, national law may discriminate between full-time and part-

time judges, or between different kinds of part-time judges in the provision of

pensions.

24. The Commission is a little uncertain as to the intended focus of this question. As

mentioned in paragraph 12 above, the national court proceedings have not yet

examined issues linked to the interpretation of Clause 4 of the Framework

Agreement, such as the identification of a full-time comparator in Mr O'Brien's case,

or possible objective justification for any difference in treatment between fee-paid

Recorders and other judges. Instead, the case has focussed only on the preliminary

definition of a "worker".

11 Case C-66/85, 1986 ECR2121, at paragraph 17.
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25. The Commission accordingly understands the second question as being directed

towards the fact that, notwithstanding the situation of judges in general, national law

expressly excludes judicial office holders (such as Recorders) "remunerated on a

daily fee-paid basis" from the scope of the Regulations (by virtue of regulation 17

which is set out in full in Section III above) - or, put slightly differently, thereby

removes them from the notion of a "worker".

26. In light of what has been said above in answer to Question 1, the Commission takes

the view that the form of payment of a particular judicial office holder (i.e. salary or

fee-paid basis) cannot as such be a decisive factor in determining whether an

individual is a "worker" for the purposes of Clause 2.1 of the Framework

Agreement. As explained above, it considers that the key focus must be on the

substance of the working relationship, rather than the label attached to it or indeed

the formal classification of the remuneration paid.

27. The secondary issues which would then arise would be whether a fee-paid part-time

judge such as a Recorder is in fact treated less favourably in respect of employment

conditions than a comparable full-time judge (see for example paragraph 57 of the

judgment in Wippel). At this stage of the proceedings, the Commission would

simply note that:

i) it is clearly established that the notion of "working conditions" in Clause 4 of

the Framework Agreement includes pensions which depend upon an employment

relationship between worker and employer (see especially paragraph 42 oflNPS);

ii) any differences in treatment between comparable salaried full-time judges and

fee-paid part-time judges including access to the judicial pension scheme would

need to be assessed by reference to overall pay and benefits (cf. paragraph 29 of

the judgment in Case C-300/06, Voss12);

iii) by analogy with paragraph 67 of the judgment in INPS, a difference in

treatment between full-time and part-time judges could be accentuated by the fact

that only fee-paid part-time work is available to certain categories of judge such

as Recorders; and

12 2007 ECR 10573.
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iv) any unequal treatment could only be justified on objective grounds, i.e. it

would need to respond to a genuine need, be appropriate for achieving the

objective pursued and be necessary for that purpose (see for example paragraph

44 of the judgment in Case C-486/08, Zentralbetriebsrat der Landeskrankenhäuser

Tirols13). In this regard, relevant considerations might be linked to the specific

nature and purpose of fee-paid judicial work, taking into account e.g. the low

minimum number of hours to be worked, the ad hoc nature of such work and any

flexibility in refusing or accepting particular sittings.

VI. CONCLUSIONS

28. For the reasons set out above, the Commission would propose to answer the

questions referred by the national court in the following sense:

"1. Clause 2.1 of the Framework Agreement on part-time work annexed to

Directive 97/81 must be interpreted as precluding the exclusion of a specific

category of employment relationship such as that between judges and the public

administration from its scope by reason only of its formal classification under

national law, unless it can be demonstrated that the nature of that relationship is

substantially different from that between a worker as defined by national law and

his employer.

2. The form of remuneration received, namely a salary or a fee, cannot be a

decisive factor in determining whether an individual is a "worker" for the

purposes of Clause 2.1 of the Framework Agreement."

Michel van BEEK Nicola YERRELL

Agents of the Commission

13 Judgment of 22nd April 2010, not yet reported.




