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EUROPEAN COMMISSION ORIGINAL

Brussels, 2 February 2009
JURM(2009) 13

IN THE COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES

WRITTEN OBSERVATIONS

Submitted pursuant to Article 23 of the Protocol on the Statute of the Court of Justice by

the Commission of the European Communities, represented by Xavier Lewis, Hannes

Kraemer and Ion Victor Rogalski, members of its Legal Service, acting as Agents, with

an address for service at the office of Antonio Aresu, also a member of its Legal Service,

at the Batiment BECH, 5 Rue A. Weicker, L-2721 Luxembourg,

in Joined Cases

C-403/08 and C-429/08,

Football Association Premier League e.a. and Others,

in which the High Court of Justice of England and Wales, Chancery Division, and the

High Court of Justice of England and Wales, Queen's Bench Division, Administrative

Court have requested a preliminary ruling, pursuant to Article 234 EC.

The Commission has the honour to submit the following written observations:



1. The reference for a preliminary ruling concerns the interpretation of Articles 12,

28-30, 49 and 81 of the EC Treaty, of Article 2 (e) of Directive 98/84/EC of the

European Parliament and of the Council of 20 November 1998 on the legal

protection of services based on, or consisting of, conditional access (OJ 1998, L

320, p. 54), of Article 2 (a), 3 (1) and 5 (1) (b) of Directive 2001/29/EC of the

European Parliament and of the Council of 22 May 2001 on the harmonisation of

certain aspects of copyright and related rights in the information society (OJ 2001, L

167, p. 10) and of Article 1 (2) (a) of Council Directive 93/83/EEC of 27

September 1993 on the coordination of certain rules concerning copyright and rights

related to copyright applicable to satellite broadcasting and cable retransmission (OJ

1993 L 248, p. 15), as well as the validity of certain provisions of Directive 98/84.

1. LEGAL CONTEXT

Community legislation

2. According to Article 1 ("Scope") of Directive 98/84, ''The objective of this Directive

is to approximate provisions in the Member States concerning measures against

illicit devices which give unauthorised access to protected services".

3. Article 2 ("Definitions'^ (e) and (f) of Directive 98/84 state that, for the purpose of

the directive,

"(e) illicit device shall mean any equipment or software designed or adapted to

give access to a protected service in an intelligible form without the

authorisation of the service provider".

(f) field coordinated by this Directive shall mean any provision relating to the

infringing activities specified in Article 4."

4. Article 3 ('Internal market principles") of Directive 98/84 provides:

"1. Each Member State shall take the measures necessary to prohibit on its

territory the activities listed in Article 4, and to provide for the sanctions and

remedies laid down in Article 5.

2. Without prejudice to paragraph 1, Member States may not:



(a) restrict the provision of protected services, or associated services, which

originate in another Member State; or

(b) restrict the free movement of conditional access devices;

for reasons falling within the field coordinated by this Directive."

5. Article 4 ("Infringing activities") of Directive 98/84 provides:

"Member States shall prohibit on their territory all of the following activities:

(a) the manufacture, import, distribution, sale, rental or possession for

commercial purposes of illicit devices;

(b) the installation, maintenance or replacement for commercial purposes of an

illicit device;

(c) the use of commercial communications to promote illicit devices."

6. Recital (13) of Directive 98/84 is drafted as follows:

"[...] it seems necessary to ensure that Member States provide appropriate

legal protection against the placing on the market, for direct or indirect

financial gain, of an illicit device which enables or facilitates without authority

the circumvention of any technological measures designed to protect the

remuneration of a legally provided service;"

7. Article 2 (a) of Directive 2001/29 ("Reproduction right") provides:

"Member States shall provide for the exclusive right to authorise or prohibit

direct or indirect, temporary or permanent reproduction by any means and in

any form, in whole or in part:

(a) for authors, of their works; [...]."

8. Article 3 (1) and (3) of Directive 2001/29 ("Right of communication to the public of

works and right of making available to the public other subject-matter") read as

follows:

"1. Member States shall provide authors with the exclusive right to authorise or

prohibit any communication to the public of their works, by wire or wireless



means, including the making available to the public of their works in such a

way that members of the public may access them from a place and at a time

individually chosen by them. [...]

3. The rights referred to in paragraphs 1 and 2 shall not be exhausted by any act

of communication to the public or making available to the public as set out in

this Article."

9. Article 5 (1) of Directive 2001/29 ("Exceptions and limitations") provides:

"1. Temporary acts of reproduction referred to in Article 2, which are transient

or incidental [and] an integral and essential part of a technological process and

whose sole purpose is to enable:

(a) a transmission in a network between third parties by an intermediary, or

(b) a lawful use

of a work or other subject-matter to be made, and which have no independent

economic significance, shall be exempted from the reproduction right provided

for in Article 2."

10. Recitals (23) and (33) of Directive 2001/29 are drafted as follows:

"23. This Directive should harmonise further the author's right of

communication to the public. This right should be understood in a broad sense

covering all communication to the public not present at the place where the

communication originates. This right should cover any such transmission or

retransmission of a work to the public by wire or wireless means, including

broadcasting. This right should not cover any other acts. [...]

33. The exclusive right of reproduction should be subject to an exception to

allow certain acts of temporary reproduction, which are transient or incidental

reproductions, forming an integral and essential part of a technological process

and carried out for the sole purpose of enabling either efficient transmission in

a network between third parties by an intermediary, or a lawful use of a work or

other subject-matter to be made. The acts of reproduction concerned should

have no separate economic value on their own. To the extent that they meet

these conditions, this exception should include acts which enable browsing as



well as acts of caching to take place, including those which enable

transmission systems to function efficiently, provided that the intermediary does

not modify the information and does not interfere with the lawful use of

technology, widely recognised and used by industry, to obtain data on the use of

the information. A use should be considered lawful where it is authorised by the

rightholder or not restricted by law."

11. Article 1 (2) (a) and (b) of Council Directive 93/83 provide:

"2. (a) For the purpose of this Directive, 'communication to the public by

satellite' means the act of introducing, under the control and responsibility of

the broadcasting organization, the programme-carrying signals intended for

reception by the public into an uninterrupted chain of communication leading to

the satellite and down towards the earth.

(b) The act of communication to the public by satellite occurs solely in the

Member State where, under the control and responsibility of the broadcasting

organization, the programme-carrying signals are introduced into an

uninterrupted chain of communication leading to the satellite and down towards

the earth."

12. Recitals (14) and (15) of Directive 93/83 are drafted as follows:

"(14) Whereas the legal uncertainty regarding the rights to be acquired which

impedes cross-border satellite broadcasting should be overcome by defining the

notion of communication to the public by satellite at a Community level;

whereas this definition should at the same time specify -where the act of

communication takes place; whereas such a definition is necessary to avoid the

cumulative application of several national laws to one single act of

broadcasting; whereas communication to the public by satellite occurs only

when, and in the Member State where, the programme-carrying signals are

introduced under the control and responsibility of the broadcasting organization

into an uninterrupted chain of communication leading to the satellite and down

towards the earth; whereas normal technical procedures relating to the

programme-carrying signals should not be considered as interruptions to the

chain of broadcasting;
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(15) Whereas the acquisition on a contractual basis of exclusive broadcasting

rights should comply with any legislation on copyright and rights related to

copyright in the Member State in which communication to the public by satellite

occurs',"

National legislation

13. Section 297 (1) of the Copyright Designs and Patents Act 1988, as amended

(hereinafter referred to as "CDPA ") reads as follows:

"A person who dishonestly receives a programme included in a broadcasting

service provided from a place in the United Kingdom with intent to avoid

payment of any charge applicable to the reception of the programme commits

an offence and is liable on summary conviction to a fine not exceeding level 5 on

the standard scale."

14. Moreover, sections 298 and 299 of the CDPA read, in so far as relevant:

"298.— Rights and remedies in respect of apparatus, &c. for unauthorised

reception of transmissions.

(1) A person who-

(a) makes charges for the reception of programmes included in a

broadcasting service provided from a place in the United Kingdom or any

other member State,

(b) sends encrypted transmissions of any other description from a place in

the United Kingdom or any other member State, or

(c) provides conditional access services from a place in the United

Kingdom or any other member State,

is entitled to the following rights and remedies.

(2) He has the same rights and remedies against a person-

fa) who-



(i) makes, imports, distributes, sells or lets for hire, offers or

exposes for sale or hire, or advertises for sale or hire,

(ii) has in his possession for commercial purposes, or

(Hi) instals, maintains or replaces for commercial purposes, any

apparatus designed or adapted to enable or assist persons to access

the programmes or other transmissions or circumvent conditional

access technology related to the programmes or other transmissions

when they are not entitled to do so, or

(b) who publishes or otherwise promotes by means of commercial

communications any information which is calculated to enable or assist

persons to access the programmes or other transmissions or circumvent

conditional access technology related to the programmes or other

transmissions when they are not entitled to do so,

as a copyright owner has in respect of an infringement of copyright.

(7) In this section "apparatus", "conditional access technology" and "encrypted"

have the same meanings as in section 297 A, "transmission" includes

transmissions as defined in that section and "conditional access services" means

services comprising the provision of conditional access technology.

299. — Supplementary provisions as to fraudulent reception.

(4) Where sections 297 and 298 apply in relation to a broadcasting service, they

also apply to any service run for the person providing that service, or a person

providing programmes for that service, which consists wholly or mainly in the

sending by means of telecommunications system of sounds or visual images, or

both.

(5) In sections 297, 297 A and 298, and this section, "programme" and

"broadcasting" and related expressions, have the same meaning as in Part I

(copyright). "



II. FACTS AND PROCEDURE

15. The proceedings before the referring courts concern the importation, sale,

installation and use of foreign decoder cards in the United Kingdom to access

foreign transmissions of live Premier League football matches.

16. The Football Association Premier League (hereinafter referred to as "FAPL")

regroups all the football clubs in England participating in the Premier League

football competition, being the vehicle through which the clubs operate this

competition. FAPL's activities include organising the filming of Premier League

matches and licensing the rights to broadcast them. The exclusive rights to broadcast

the live matches are divided territorially and by three-year terms.

17. To this end, FAPL concludes exclusive licensing agreements with broadcasters in

different Member States, for the broadcasting of its live football matches throughout

the respective national territories. The broadcasting rights for territories other than

United Kingdom and Ireland are usually acquired by rights agencies, which sub-

licence them to local broadcasters, on an exclusive territorial basis. Taking into

account the high quality of the content, these exclusive rights are generally acquired

in various Member States by broadcasters using conditional access systems (pay-

TV) via satellite, which means that the subscriber needs a decoder card to view the

programmes offered by the broadcasters, among which the live Premier League

football matches.

18. The satellites used by different broadcasters in order to transmit their programmes to

subscribers have a "footprint" extending beyond the national territory of a Member

State and, as a consequence, beyond the territorial limit of the licences that the

broadcasters enjoy from FAPL. Any person within the broadcaster's footprint who

has the appropriate satellite dish, decoder box and decoder card is technically

capable of viewing the programmes provided by that broadcaster.

19. Therefore, in order to prevent the transmission of live Premier League football

matches by a certain broadcaster outside the territory for which the FAPL licence

has been awarded, each contract concluded between the FAPL and the local

broadcasters using conditional access devices for the viewing of their programmes

contains a contractual obligation under which the latter must ensure that the access

cards (decoder cards) acquired by its subscribers are used solely within the territory



covered by the licence. Under the terms of these contracts, neither the parallel trade

of such decoder cards between different Member States nor their use by subscribers

outside their place of residence is permitted. The FAPL requires absolute territorial

protection for the broadcasting of its live football matches and the Community

territory is therefore segmented along national borders.

20. During the reception of broadcasts of live matches, fragments of film and audio

streams are stored for a fraction of a second in the memory of the decoder and on

the television screen. The decoder stores four frames of video at a given time, as

well as fragments of audio streams (both video and audio lasting for approx. 160

milliseconds).

21. The claims in the main proceedings relate to live satellite transmissions of Premier

League football matches in the United Kingdom, made by sub-licensees in Greece

("Nova") and in the Middle East and North Africa ("ART"). The exclusive licensee

for live broadcasts of these matches in the United Kingdom is "BSkyB".

22. The main proceedings in case C-403/08 ("FAPL"), involve several operators of

pubs in the United Kingdom who acquired subscriptions to pay-TV services offered

by non-United Kingdom based satellite broadcasters ("ART"), whose signal is

receivable in the United Kingdom (due to the fact that the United Kingdom is being

covered by the satellite "footprint"), in view of showing live Premier League

football matches in their pubs. The subscriptions have been acquired from two

British suppliers of "Nova" and "ART" decoder cards to pubs and bars, which

enable the reception of foreign satellite channels that carry live Premier League

matches (QC Leisure and AV Station PLC). Once acquired, the decoder cards are

activated thanks to a system whereby the purchasers of the cards are identified as

being resident in the country where the decoder cards have been lawfully marketed

(e.g. Greece), as a subscription account in that country is needed for the activation

of the cards.

23. FAPL, who is the main claimant in this civil case (along with "Nova", who joined

FAPL as second claimant), has consequently brought three actions before the

referring court two of which are directed against the British parallel traders in

"Nova" and "ART" decoder cards, mentioned above, and one against the operators
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of pubs that have shown live Premier League matches broadcast on "ART"

channels (Michael Madden and others, hereinafter referred to as the "Madden

defendants").

24. In support of its actions, FAPL claims that the practice of licensing sports broadcast

rights on a territorial basis is both justifiable and well established. However, it is

seriously threatened by the activities of those who deal in foreign decoder cards.

Thus, if a pub or a bar in the United Kingdom wishing to screen Premier League

football could choose to buy a cheaper foreign decoder card and decoder box from

an unauthorised dealer, instead of taking out a commercial subscription from

BSkyB, the exclusive licensee of FAPL in the United Kingdom, this would have an

extremely serious effect, by undermining the exclusivity, and hence the value, of the

rights licensed in any particular territory. Whichever broadcaster sells the cheapest

decoder cards has the potential to become, in practice, the EU wide broadcaster with

the result that broadcast rights in the EU will have to be licensed on an EU-wide

basis. This will, in turn, result in a serious loss of revenue both to FAPL and other

broadcasters and so undermine the viability of the services they provide.

25. In the main proceedings, the claimants contend that the defendants have

infringed their rights under s.298 of the CDPA by trading in or, in the case of the

Madden defendants, being in possession for commercial purposes of decoder

cards designed or adapted to give access to their services without authorisation.

26. Furthermore, the claimants contend the Madden defendants have infringed their

copyright in a certain number of artistic and musical works, films and sound

recordings embodied in the Premier League match coverage. Essentially, the

claimants argue that these protected works are reproduced (in the internal operation

of the satellite decoder and by displaying the works on screen) and publicly

performed, without its authorisation, by the owners of English pubs who make use

of foreign decoder cards.

27. Moreover, the first two defendants, QC Leisure and AV Station PLC, have also

allegedly infringed the claimants' copyrights by authorising the above acts by the

Madden defendants and by others to whom they have supplied decoder cards.

28. The main proceedings in case C-429/08 ("Murphy"), concerns an appeal lodged by

Ms Karen Murphy, owner of a pub also located in the United Kingdom, who has
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been convicted at first instance, under s.297(l) of the CDPA, of unauthorized use

of decoder cards for showing FAPL football matches in her pub, against that

criminal sentence. The facts in this case are similar to those in case C-403/08,

described above, in the sense that Ms Murphy has made use of a "genuine" (i.e. not

"pirated") "Nova" decoder card, which has been manufactured and marketed in

Greece with the authorization of the broadcaster and then acquired by Ms Murphy

through a sales point in the United Kingdom and used by her outside the licensed

territory.

III. THE QUESTIONS

29. Against this factual and legal background, the two national courts have decided to

refer the following questions to the Court of Justice for a preliminary ruling.

In Case C-403/08:

A. On the interpretation of Directive 98/84 [.. .1

Ql Illicit device

(a) Where a conditional access device is made by or with the consent of a service

provider and sold subject to a limited authorisation to use the device only to gain

access to the protected service in particular circumstances, does that device become

an "illicit device" within the meaning of Art 2(e) of Directive 98/84/EC if it is used

to give access to that protected service in a place or in a manner or by a person

outside the authorisation of the service provider?

(b) What is the meaning of "designed or adapted" within Art 2(e) of the Directive?

Q2 Cause of action

When a first service provider transmits programme content in encoded form to a

second service provider who broadcasts that content on the basis of conditional

access, what factors are to be taken into account, in determining whether the

interests of the first provider of a protected service are affected, within the meaning

of Article 5 of Directive 98/84/EC?
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In particular:

Where a first undertaking transmits programme content (comprising visual images,

ambient sound and English commentary) in encoded form to a second undertaking

which in turn broadcasts to the public the programme content (to which it has added

its logo and, on occasion, an additional audio commentary track):

(a) Does the transmission by the first undertaking constitute a protected service of

"television broadcasting" within the meaning of Art 2(a) of Directive 98/84/EC and

Article l(a) of Directive 89/552/EEC?

(b) Is it necessary for the first undertaking to be a broadcaster within the meaning of

Article l(b) of Directive 89/552/EEC in order to be considered as providing a

protected service of'television broadcasting' within the first indent of Article 2(a) of

Directive 98/84/EC?

(c) Is Article 5 of Directive 98/84/EC to be interpreted as conferring a civil right of

action on the first undertaking in respect of illicit devices which give access to the

programme as broadcast by the second undertaking, either:

(i) because such devices are to be regarded as giving access via the broadcast signal

to the first undertaking's own service; or

(ii) because the first undertaking is the provider of a protected service whose

interests are affected by an infringing activity (because such devices give

unauthorised access to the protected service provided by the second undertaking)?

(d) Is the answer to (c) affected by whether the first and second service providers

use different decryption systems and conditional access devices?

Q3 Commercial purposes

Does "possession for commercial purposes" in Article 4(a) of the Directive relate

only to possession for the purposes of commercial dealings in (for example, sales

of) illicit devices, or does it extend to the possession of a device by an end user in

the course of a business of any kind?
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B. On the interpretation of Directive 2001/29 T . . .1

Q4 Reproduction Right

Where sequential fragments of a film, musical work or sound recording (in this case

frames of digital video and audio) are created (i) within the memory of a decoder or

(ii) in the case of a film on a television screen, and the whole work is reproduced if

the sequential fragments are considered together but only a limited number of

fragments exist at any point in time:

(a) Is the question of whether those works have been reproduced in whole or in part

to be determined by the rules of national copyright law relating to what constitutes

an infringing reproduction of a copyright work, or is it a matter of interpretation of

Article 2 of Directive 2001/29/EC?

(b) If it is a matter of interpretation of Article 2 of Directive 2001/29/EC, should the

national court consider all of the fragments of each work as a whole, or only the

limited number of fragments which exist at any point in time? If the latter, what test

should the national court apply to the question of whether the works have been

reproduced in part within the meaning of that Article?

(c) Does the reproduction right in Article 2 extend to the creation of transient

images on a television screen?

Q5 Independent economic significance

(a) Are transient copies of a work created within a satellite television decoder box or

on a television screen linked to the decoder box, and whose sole purpose is to enable

a use of the work not otherwise restricted by law, to be regarded as having

"independent economic significance" within the meaning of Article 5(1) of

Directive 2001/29/EC by reason of the fact that such copies provide the only basis

upon which the rights holder can extract remuneration for the use of his rights?

(b) Is the answer to Question 5(a) affected by (i) whether the transient copies have

any inherent value; or (ii) whether the transient copies comprise a small part of a

collection of works and/or other subject matter which otherwise may be used

without infringement of copyright; or (iii) whether the exclusive licensee of the
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rights holder in another Member State has already received remuneration for use

of the work in that Member State?

Q6 Communication to public by wire or -wireless means

(a) Is a copyright work communicated to the public by wire or wireless means

within the meaning of Art.3 of Directive 2001/29/EC where a satellite broadcast is

received at a commercial premises (for example a bar) and communicated or shown

at those premises via a single television screen and speakers to members of the

public present in those premises?

(b) Is the answer to Question 6(a) affected if:

(i) the members of the public present constitute a new public not contemplated by

the broadcaster (in this case because a domestic decoder card for use in one Member

State is used for a commercial audience in another Member State)?

(ii) the members of the public are not a paying audience according to national law?

(iii) the television broadcast signal is received by an aerial or satellite dish on the

roof of or adjacent to the premises where the television is situated?

(c) If the answer to any part of (b) is yes, what factors should be taken into account

in determining whether there is a communication of the work which has originated

from a place where members of the audience are not present?

C. On the interpretation of F...1 Directive 93/83 F....1 and of Articles 28 and 30 and

49 of the EC Treaty

Q7 Defence under Directive 93/83

Is it compatible with Directive 93/83/EEC or with Articles 28 and 30 or 49 of the

EC Treaty if national copyright law provides that when transient copies of works

included in a satellite broadcast are created inside a satellite decoder box or on a

television screen, there is an infringement of copyright under the law of the country

of reception of the broadcast? Does it affect the position if the broadcast is decoded

using a satellite decoder card which has been issued by the provider of a satellite
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broadcasting service in another Member State on the condition that the satellite

decoder card is only authorised for use in that other Member State?

D. On the interpretation of the Treaty rules on free movement of goods and services

under Articles 28 and 30 and 49 EC in the context of the Conditional Access

Directive

Q8 Defence under Articles 28 and/or 49 EC

(a) If the answer to Ql is that a conditional access device made by or with the

consent of the service provider becomes an "illicit device" within the meaning of

Art 2(e) of Directive 98/84/EC when it is used outside the scope of the authorization

of the service provider to give access to a protected service, what is the specific

subject matter of the right by reference to its essential function conferred by the

Conditional Access Directive?

(b) Do Articles 28 or 49 of the EC Treaty preclude enforcement of a provision of

national law in a first Member State which makes it unlawful to import or sell a

satellite decoder card which has been issued by the provider of a satellite

broadcasting service in another Member State on the condition that the satellite

decoder card is only authorised for use in that other Member State?

(c) Is the answer affected if the satellite decoder card is authorised only for private

and domestic use in that other Member State but used for commercial purposes in

the first Member State.

Q9 Whether the protection afforded to the Anthem can be any broader than that

afforded to the rest of the broadcast

Do Articles 28 and 30 or 49 of the EC Treaty preclude enforcement of a provision

of national copyright law which makes it unlawful to perform or play in public a

musical work where that work is included in a protected service which is accessed

and played in public by use of a satellite decoder card where that card has been

issued by the service provider in another Member State on the condition that the

decoder card is only authorised for use in that other Member State? Does it make a

difference if the musical work is an unimportant element of the protected service as
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a whole and the showing or playing in public of the other elements of the service

are not prevented by national copyright law?

E. On the interpretation of the Treaty rules on competition under Article 81 EC

Q10 Defence under Art 81 EC

Where a programme content provider enters into a series of exclusive licences each

for the territory of one or more Member States under which the broadcaster is

licensed to broadcast the programme content only within that territory (including by

satellite) and a contractual obligation is included in each licence requiring the

broadcaster to prevent its satellite decoder cards which enable reception of the

licensed programme content from being used outside the licensed territory, what

legal test should the national court apply and what circumstances should it take into

consideration in deciding whether the contractual restriction contravenes the

prohibition imposed by Article 81(1)?

In particular:

(a) must Article 81(1) be interpreted as applying to that obligation by reason only of

it being deemed to have the object of preventing, restricting or distorting

competition?

(b) if so, must it also be shown that the contractual obligation appreciably prevents,

restricts or distorts competition in order to come within the prohibition imposed by

Article 81(1)?

In Case C-429/08:

A. On the interpretation and validity of Directive 98/84 1".. .1

Ql. In what circumstances is a conditional access device an "illicit device" within

the meaning of Article 2(e) of Directive 98/84/EC?

Q2. In particular, is a conditional access device an "illicit device" if it is acquired in

circumstances where:
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(i) the conditional access device was made by or with the consent of a service

provider and originally supplied subject to limited contractual authorisation to use

the device to gain access to a protected service only in a first Member State and was

used to gain access to that protected service received in another Member State?

and/or

(ii) the conditional access device was made by or with the consent of a service

provider and was originally procured and/or enabled by the provision of a false

name and residential address in the first Member State thereby overcoming

contractual territorial restrictions imposed on the export of such devices for use

outside the first Member State? and/or

(iii) the conditional access device was made by or with the consent of a service

provider and was originally supplied subject to a contractual condition that it be

used only for domestic or private use rather than commercial use (for which a higher

subscription charge is payable), but was used in the United Kingdom for

commercial purposes, namely showing live football broadcasts in a public house?

Q3. If the answer to any part of Question 2 is "no", does Article 3(2) of that

Directive preclude a Member State from invoking a national law that prevents use of

such conditional access devices in the circumstances set out in Question 2 above?

Q4. If the answer to any part of Question 2 is "no", is Article 3(2) of that Directive

invalid:

(a) for the reason that it is discriminatory and/or disproportionate; and/or

(b) for the reason that it conflicts with free movement rights under the Treaty;

and/or

(c) for any other reason?

Q5. If the answer to Question 2 is "yes", are Articles 3(1) and 4 of that Directive

invalid for the reason that they purport to require the Member States to impose

restrictions on the importation from other Member States of and other dealings with

"illicit devices" in circumstances where those devices may lawfully be imported

and/or used to receive cross border satellite broadcasting services by virtue of the

rules on the free movement of goods under Articles 28 and 30 of the EC Treaty
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and/or the freedom to provide and receive services under Article 49 of the EC

Treaty?

B. On the interpretation of Articles 12. 28. 30 and 49 of the EC Treaty

Q6. Do Articles 28, 30 and/or 49 EC preclude enforcement of a national law (such

as section 297 of the Copyright Designs and Patents Act 1988) which makes it a

criminal offence dishonestly to receive a programme included in a broadcasting

service provided from a place in the United Kingdom with intent to avoid payment

of any charge applicable to the reception of the programme, in any of the following

circumstances:

(i) where the conditional access device was made by or with the consent of a service

provider and originally supplied subject to limited contractual authorisation to use

the device to gain access to a protected service only in a first Member State and was

used to gain access to that protected service received in another Member State (in

this case the United Kingdom)? and/or

(ii) where the conditional access device was made by or with the consent of a

service provider and was originally procured and/or enabled by the provision of a

false name and residential address in the first Member State thereby overcoming

contractual territorial restrictions imposed on the export of such devices for use

outside the first Member State? and/or

(iii) where the conditional access device was made by or with the consent of a

service provider and was originally supplied subject to a contractual condition that it

be used only for domestic or private use rather than commercial use (for which a

higher subscription charge is payable), but was used in the United Kingdom for

commercial purposes, namely showing live football broadcasts in a public house?

Q7. Is enforcement of the national law in question in any event precluded on the

ground of discrimination contrary to Article 12 EC or otherwise, because the

national law applies to programmes included in a broadcasting service provided

from a place in the United Kingdom but not from any other Member State?
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C. On the interpretation of Article 81 of the EC Treaty

Q8. Where a programme content provider enters into a series of exclusive licences

each for the territory of one or more Member States under which the broadcaster is

licensed to broadcast the programme content only within that territory (including by

satellite) and a contractual obligation is included in each licence requiring the

broadcaster to prevent its satellite decoder cards which enable reception of the

licensed programme content from being used outside the licensed territory, what

legal test should the national court apply and what circumstances should it take into

consideration in deciding whether the contractual restriction contravenes the

prohibition imposed by Article 81(1)?

In particular:

(a) must Article 81(1) be interpreted as applying to that obligation by reason only of

it being deemed to have the object of preventing, restricting or distorting

competition?

(b) if so, must it also be shown that the contractual obligation appreciably prevents,

restricts or distorts competition in order to come within the prohibition imposed by

Article 81(1)?

IV. LEGAL ANALYSIS

30. The Commission considers it appropriate to deal with the questions put forward by

the national courts by following the basic structure proposed by the referring courts

themselves, which reflects the main areas of EC law concerned by this preliminary

ruling, as follows:

- Questions related to Directive 98/84;

- Questions related to the principles of free movement (Art. 28 and 49 EC);

- Questions related to copyright (Directive 2001/29 and Directive 93/83);

- Questions related to competition (Art. 81 EC).
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A. QUESTIONS RELATED TO DIRECTIVE 98/84

1. Question 1 in case C-403/08 and Questions 1 and 2(i) in case C-429/08:

The notion of "illicit device" and the scope of the directive

31. The central issue raised by the questions put forward by the referring courts in this

case in regard to Directive 98/84 is the interpretation of the scope of this directive in

light of the notion of "illicit device", as defined in Article 2(e) thereof.

32. The claimants in case C-403/08, who base their action on s.298 of the CDPA, which

transposes into British law the provisions of Directive 98/84, as well as the

respondent in "Murphy", argue that the definition of "illicit device" provided for in

the Directive covers the facts of the present case, namely the use of an "authorised"

decoder card (i.e. which has been lawfully placed on the market, with the

authorisation of the relevant broadcaster) outside the territorial limits set-out in the

subscription contract concluded between the broadcaster and its subscribers. In the

claimants' view, the breach of the contractual provision on territorial limitations

(which states that the subscriber is not allowed to use the decoder card outside the

country in which the subscription has been contracted) signifies that the decoder is

used to "give access to a protected service in an intelligible form without the

authorisation of the service provider", making it an "illicit device" within the

meaning of Article 2(e) of the directive, and therefore, the provisions of the

directive would apply in the present case.

33. The defendants in "FAPL", as well as Ms Murphy in case C-429/08, argue, on

the contrary, that the directive only applies in case of "pirate" decoder cards,

whereas all the decoder cards in the present cases are "authorised" ones, which

have been issued and placed upon the market by the relevant satellite

broadcaster. Therefore, the two cases are about cross-border trade in lawful

decoder cards issued by the relevant satellite broadcaster and the cross-border

reception of broadcasting services within the European single market.

34. In these circumstances, through their questions related to Directive 98/84, the

referring courts are asking, in essence, whether a conditional access device which

has been made by or with the consent of a service provider and which has been

initially supplied subject to a limited contractual authorisation to be used to gain

access to the protected service only within the territory of one Member State is to be
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considered as an "illicit device" within the meaning of Article 2(e) of Directive

98/84 in a situation where it is being used to gain access to that protected service in

the territory of another Member State.

35. The Commission submits that the scope of Directive 98/84 only extends to piracy of

conditional access systems (i.e. the use of "pirated" decoder cards'), with the

exclusion of "lawful" devices, that have been placed on the market with the consent

of the broadcaster and used as such by customers by means of subscriptions.

36. This interpretation is, in the first place, supported by the very wording of Article 2

(e) of Directive 98/84 which defines an illicit device as "any equipment or software

designed or adapted to give access to a protected service in an intelligible form

without the authorisation of the service provider. " [emphasis added] Therefore, a

necessary condition for a device to be considered "illicit" is that it is either

"designed" to give access to the service without the authorisation of the service

provider (i.e. a decoder which is manufactured and then marketed without the

consent of the provider) or "adapted" for the same purpose (i.e. a decoder which has

been initially manufactured and marketed under the authorisation of the provider,

but which has been subsequently "adapted" or "modified", by means of a physical

intervention upon it in order to change certain technical settings or characteristics).

A hypothetical third option (as it would be, under the current case, a device which is

neither "designed", not "adapted", but merely "used" to provide access to a service

without or beyond the authorisation of the service provider in terms of territorial

limitations) is not envisaged by the directive.

37. This interpretation is confirmed by recital (13) of the directive which makes it clear

that an "illicit device" within the meaning of the directive is characterised by the

fact that it enables or facilitates the circumvention of technological measures put in

place by the provider in order to protect its service from unauthorised use. Such a

circumvention takes place in any of the two cases mentioned in the definition

("design" or "adaptation" of a device for this purpose), but not in the case of a

lawful decoder which is used outside a contractually defined territorial limit.

38. Furthermore, recital (13) of the directive specifies that the ultimate objective of the

legal protection of encrypted services is to safeguard the remuneration to which the

provider of such service is entitled. At the same time, according to recital (6) of the
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directive, "the viability of those services will often depend on the use of

conditional access in order to obtain the remuneration of the service provider; [...]

accordingly, the legal protection of service providers against illicit devices -which

allow access to these services free of charge seems necessary in order to ensure the

economic viability of the services." [emphasis added] Therefore, the aim of the

directive being to protect those encrypted services provided against remuneration1,

the activities prohibited by the directive are those which allow access to a given

service free of charge (i.e. without there being a payment made to the broadcaster),

to the detriment of the pay-TV industry. Or, it is obvious that, while piracy of

decoders deprives the broadcaster of its lawfully-deserved remuneration, the use of

an authorised decoder card in another country does not, as the subscriber pays, in

this case, all applicable fees to the broadcaster, according to the subscription

contract.

39. In this regard, the Commission would like to recall that Directive 98/84, which aims

at harmonizing national legislation on piracy throughout Europe and at ensuring a

minimum level of equivalent protection within the Community, has been proposed

and adopted following the Green Paper adopted by the Commission in 1996 on the

legal protection for encrypted services in the internal market2 (hereinafter referred to

as "the Green Paper"}.

40. The Green Paper describes how the growing market of broadcasting and information

society services provided through encryption technologies is being jeopardised by

piracy, as a flourishing unofficial decoder manufacturing industry is emerging in

parallel to that of authorised manufacturers. The Green Paper explains that "Devices

enabling access to a service without payment of the subscription or fee are

produced and marketed without the permission of service operators. This results in

considerable losses for the service provider and indirectly adversely affects the

potential market of programme suppliers and official manufacturers. "3 It then goes

on to analyse the fragmented regulatory environment in regard to decoder piracy

across Member States and the resulting obstacles to the efficient operation of the

1 See also the definition of "protected service" in Article 2(a) of the directive.

2COM(96)76,06.03.1996.

3 Green Paper, p.2.
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internal market, concluding that there is a clear need of community action in this

field.

41 . The limitation of the Directive's scope to piracy activities in the field of encryption

services is being further clarified in the two Reports on the implementation of the

Directive, presented by the Commission in 2003 and 2008. 4

42. In the first implementation report, the objective of the directive is summarised as

follows:

"This Directive aims to provide a minimum level of legal protection within the

EU of electronic pay services against piracy by prohibiting all commercial

manufacturing, distribution and marketing activities related to pirate smart

cards and other devices circumventing the access protection of pay TV, radio

and Internet services.

This legal protection is based on the concept of curbing the illegal "upstream"

commercial decoder market, i.e. preventing illegal decoders and related devices

from becoming available to end-users. This approach works well if the

specialised technology and knowledge to manufacture illegal decoders and

smart cards are not available to interested end-users. " [emphasis added]5

43. Also, the second implementation report introduces for the first time the notion of

"grey market" in relation to encrypted services, expressly stating that this market is

not included in the scope of the Directive.

44. The report outlines that, despite the adoption of the Directive and the associated

Community-wide harmonisation, European citizens exercising the right to free

4 Report from the Commission to the Council, the European Parliament and the European
Economic and Social Committee on the implementation of Directive 98/84/EC of the European
Parliament and of the Council of 20 November 1998 on the legal protection of services based on, and
consisting of, conditional access, COM(2003) 198, 24.04.2003 (hereinafter referred to as the "first
implementation report") and Report from the Commission to the Council, the European Parliament,
the European Economic and Social Committee and the Committee of Regions - Second report on the
implementation of Directive 98/84/EC of the European Parliament and of the Council of 20
November 1998 on the legal protection of services based on, and consisting of, conditional access,
COM(2008) 593, 30.09.2008 (hereinafter referred to as the "second implementation report").

5 First implementation report, p. 4 and 6.
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movement within the European Union have been refused legal access to the TV

channels of their State of origin. A "grey" market has thus developed, whereby

lawful subscriptions are obtained by means of letter-box addresses. This cannot be

said to be an entirely "black market" given that the subscriptions are paid for. On the

other hand, it is not entirely a "white market" either, since certain broadcasting

rights obtained by TV channels are valid only within the territory of the country in

question and not within that of other Member States.

45. The grey market has been constantly tolerated so far by all market players in Europe

(TV channels, broadcasters, holders of transmission rights etc.), which receive

remuneration for their services and rights and, therefore, do not perceive the

development of this market as a threat to their economic interests. On the contrary,

it can be argued that the grey market significantly increases the number of potential

customers for broadcasters, outside the national territory.

46. As expressly stated in the report, "the sanctions established under the Directive can

concern only actions relating to the use of illicit devices. They cannot, therefore,

apply to other actions, such as the use of lawful devices 'without respect for

territorial restrictions, for example, as in the case of the grey market described

above. " [emphasis added]6 Or, the facts in the two cases heard by the British courts

belong precisely to the "grey market" described by the Commission in its second

implementation report and, as such, are not governed by the provisions of Directive

98/84.

47. Finally, as a concluding remark regarding the interpretation of Directive 98/84, even

assuming that certain provisions of the directive could be open to several

interpretations, they should always be interpreted in light of the overall aims and

objectives of the directive and in a manner that would render them consistent with

the relevant Treaty provisions.7 Therefore, taking into account the directive's aim to

improve the functioning of the internal market by removing the obstacles to the free

movement of goods and services resulting from the disparity between national rules

concerning the legal protection of encrypted services, as well as the Treaty

6 Second implementation report, p.9.

7 Case 205/84 Commission v Federal Republic of Germany [1986] ECR-3755, paragraph 62.
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provisions on which the directive is based and those which guarantee the free

movement of goods and services within the Community, it is apparent that the scope

of the directive could not be construed as including conditional access devices

lawfully placed on the market, with the consent of the service provider.

48. In light of all the above, the Commission considers that the Court's answers to the

Question 1 in case C-403/08 and to Questions 1 and 2(i) in case C-429/08 should be

the following:

"The notion of "illicit device" within the meaning of Article 2(e) of Directive

98/84/EC must be interpreted as not referring to a conditional access device

which is made by or with the consent of a service provider and originally

supplied subject to a limited contractual authorisation to use the device to

gain access to a protected service only within the territory of one Member

State, if it is used to gain access to that protected service in the territory of

another Member State. Directive 98/84/EC must therefore be interpreted as

not applying in the field of the free movement of such conditional access

devices and of the free movement of protected services provided on the basis

of such devices."

2. Questions 2 and 3 in case C-403/08 and Questions 2(ii) and (Hi) and 3 in case

C-429/08

49. In light of the reply to Question 1 in case C-403/08 and to Questions 1 and 2(i) in

case C-429/08, there is no need to reply to Questions 2 and 3 in case C-403/08 and

to Questions 2(ii) and (iii) and 3 in case C-429/08.8

8 Taking into consideration that Directive 98/84 does not apply to cases involving cross-border
circulation of "genuine" conditional access devices and cross-border provision of encrypted services
based on such devices, there is no need for the Court to respond to the questions related to the
interpretation and application of specific provisions of the directive to facts, such as those in the main
proceedings, involving "genuine" decoder cards. In regard to Question 2(ii) in case C-429/08, it is
worth mentioning that "the provision of a false name and residential address" is just a means to
overcome the territorial restriction inserted in the subscription contract and, therefore, it does not
constitute a distinct case from the one analysed under Question 2(i). Finally, the case described under
Question 2(iii) is not a distinct one either and it does not have any relevance in the context of the
interpretation of the notion of "illicit device". Thus, a breach of the contractual obligation of using the
service only for private (domestic) purposes, and not for commercial ones, can only arise in the
context of a legitimately contracted service, through the use of a "genuine" decoder card, which
exceeds the scope of the directive. Failure to observe such a contractual obligation, although it does
not bring the decoder card under the notion of "illicit device", it might nevertheless have some other
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3. Questions 4 and 5 in case C-429/08:

The validity of Article 3(1) and (2) and of Article 4 of Directive 98/84

50. Question 4 in case C-429/08, concerning the validity of Article 3(2) of Directive

98/84, was put forward at the request of the respondent in "Murphy ", who argued

that, if the appellant's submission that the notion of "illicit devices" is limited to

"pirate" devices was true, the application of Article 3(2) of the directive would

mean that the Member States could not restrict the movement of "genuine"

conditional access devices in any circumstances (for example, not even if they had

been stolen or if they are dangerous). In the respondent's view, such a situation

would conflict with the principles of EC law, including the principle of

proportionality, and it would set Article 3(2) at odds with the Treaty provisions.

51. As clearly apparent from the above reasoning, the respondent's arguments are based

on an incorrect interpretation of Article 3(2), in light of the scope of Directive

98/84. In reality, this provision prohibits Member States from restricting the cross-

border provision of protected services and the free movement of conditional access

devices beyond the level established in Article 3(1) of Directive 98/84 "for reasons

falling within the field coordinated by this Directive". The latter expression shall,

according to Article 2 (f), mean any provision relating to the infringing activities

specified in Article 4 which refers only to illicit, i.e. "pirate" devices. Conversely,

the provision of protected services by means of "genuine" conditional access

devices and the free movement of such devices do not fall within the field

coordinated by the directive and is not governed by Article 3(2). Any restriction to

the free movement of "genuine" conditional access devices or to the free movement

of services provided by means of such devices will therefore be assessed directly in

light of the applicable Treaty provisions (Articles 28 and 49 EC).

52. Article 3(2) of Directive 98/84 merely consolidates the functioning of the internal

market by denying Member States the possibility of further restricting the free

legal effects in terms of contractual liability, which are for the national courts to determine based on
the specific circumstances of the case. Especially in cases where the service provider offers its
services at different prices according to the "private" (domestic) or "public" (for example, in a pub)
use of the TV programmes, the subscriber should observe this type of contractual limitations
irrespective whether the services are received in the Member State where the provider is established
or in another Member State.
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movement of conditional access devices or the free provision of encrypted

services for reasons related to the infringing piracy activities specified by the

Directive.

53. The Commission therefore concludes that examination of Question 4 in case C-

429/08 has not revealed any factor capable of affecting the validity of Article 3

(2) of Directive 98/84/EC in light of the principles of non-discrimination and

proportionality or in light of any other relevant Treaty provisions, such as

those on the free movement of goods and services within the Community.

54. Question 5 in case C-429/08, concerning the validity of Article 3(1) and Article 4 of

Directive 98/84), was raised by the referring court only in the event that in its reply

to Question 2 in the same case the Court interprets the notion of "illicit device" as

including conditional access devices marketed in one Member State with the

consent of the service provider and subsequently used in order to gain access to the

protected service in another Member State, in breach of a national territorial

limitation clause inserted in the subscription contract. Therefore, in light of the

above analysis on the interpretation of the notion of "illicit device" within the

meaning of the directive, there is no need to reply to Question 5 raised in case C-

429/08.

B. QUESTIONS RELATED TO THE PRINCIPLES OF FREE MOVEMENT

UNDER THE TREATY (ARTICLES 28 AND 49 EC)

1. Preliminary issues

55. By question 8(b) in case C-403/08 and question 6(i) in case C-429/08, the national

courts are essentially asking whether Articles 28 and/or 49 EC preclude the

application of a provision of the national law of a Member State which makes it

unlawful to import, sell or use in that Member State, in order to gain access to a

protected service, a conditional access device issued by or with the consent of a

service provider in another Member State, if it was originally supplied subject to a

limited contractual authorisation to use the device to gain access to that protected

service only within the territory of the latter Member State.
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56. Regarding the fact that the national courts have asked the Court to assess the

compatibility of a national legislation such as the one mentioned above with both

Article 28 on the free movement of goods and Article 49 on the freedom to provide

services, it is important to mention from the outset that the Court has summarized

this issue in the following terms in Canal Satelite Digital:

"Where a national measure restricts both the free movement of goods and the

freedom to provide services, the Court will in principle examine it in relation to

one only of those two fundamental freedoms where it is shown that, in the

circumstances of the case, one of them is entirely secondary in relation to the

other and may be considered together with it (see, in relation to lottery

activities, Case C-275/92 Schindler [1994] ECR1-1039, paragraph 22).

In the field of telecommunications, however, it is difficult to determine generally

whether it is free movement of goods or freedom to provide services which

should take priority. As the case in the main proceedings shows, the two aspects

are often intimately linked. The supply of telecommunication equipment is

sometimes more important than the installation or other services connected

therewith. In other circumstances, bv contrast, it is the economic activities of

providing know-how or other services of the operators concerned which are

dominant, whilst delivery of the apparatus, equipment or conditional-access

telecommunication systems which they supply or market is only accessory."

[emphasis added]9

57. The facts of the present case relate primarily to the freedom to provide broadcasting

services across Member States, calling into question the effect of a contractual

restriction on the provision of services to consumers that reside in another Member

State than the one in which the provider is established and in which it regularly

provides its services, based on subscription contracts. The principle of the free

movement of goods, although it could apply to the circulation between Member

States of the decoder cards which are used to access the provider's encrypted

services, has nevertheless a secondary relevance, in this case, as compared to the

free movement of services. That is mainly because the decoder cards have no

9 Case C-390/99 Canal Satelite Digital [2002] ECR 1-607, paragraphs 31 and 32. In Canal Satelite
Digital, the restrictions have been examined simultaneously in the light of both Article 28 and Article
49 of the Treaty.
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significant commercial value or use in themselves, being merely the

"instruments" through which subscribers are receiving broadcasting services. The

legal analysis has focused on the decoder cards especially in the context of the

interpretation of Directive 98/84 in regard to the notion of "illicit devices", whereas

in the context of the fundamental freedoms guaranteed by the Treaty, the freedom to

provide services plays the primary role.

58. Therefore, the Commission considers it necessary to analyse the questions from the

perspective of Article 49 EC on freedom to provide services, acknowledging at the

same time that Article 28 EC is also applicable in regard to the free movement of

decoder cards between Member States. In this context, it is important to highlight

that the arguments put forward in relation to the national legislation's compatibility

with Article 49 EC (concerning the issues of restriction, discrimination, justification,

suitability and necessity) are equally valid in regard to Article 28 EC. Furthermore,

the conclusion of the legal analysis in relation to Article 49 EC is being confirmed

and reinforced by the well-established case-law of the Court in the area of free

movement of goods, according to which the proprietor of an industrial or

commercial property right protected by the law of a Member State cannot rely on

that law to prevent the importation of a product which has been lawfully marketed

in another Member State by the proprietor himself or with his consent.10

59. Finally, in regard to the national courts' references, in the questions submitted for

preliminary ruling, to Articles 12 and 30 EC, the incidence of those Treaty articles

will not be analysed separately, but as an integral part of the national legislation's

assessment in light of Article 49 EC. Particularly on the issue of discrimination,

according to the case-law of the Court, the general prohibition of discrimination on

grounds of nationality laid down in Article 12 EC applies independently only to

situations governed by Community law in regard to which the Treaty lays down no

specific prohibition of discrimination,11 which is not the case with Article 49 EC.

10 Case 15/74 Centrafarm [1974] ECR 1147, paragraphs 11 and 12; Case 119/75 Terrapin [1976]
ECR 1039, paragraph 6; Joined cases 55/80 and 57/80 Musik-Vetrieb Membran GmbH and K-tel
International v GEMA [1981] ECR 147, paragraph 10.

11 Case C-179/90 Merci Convenzionali Porto di Genova [1991] ECR 1-5889, paragraph 11; Case
C-379/92 Peralta [1994] ECR 1-3453, paragraph 18.
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2. Restriction to the free movement of services

60. According to the settled case-law of the Court, freedom to provide services requires

not only the elimination of all discrimination on grounds of nationality against

providers of services who are established in another Member State, but also the

abolition of any restriction, even if it applies without distinction to national

providers of services and to those of other Member States, which is liable to

prohibit, impede or render less attractive the activities of a provider of services

established in another Member State where he lawfully provides similar services.12

61. In the case at hand, a national legislation that makes it unlawful to use or market

decoder cards beyond the geographic area indicated in the subscription contract

(which is represented by the territory of the Member State in which the subscription

is contracted) amounts to a total prohibition on the provision of broadcasting

services outside the territory of the Member State in which the provider is

established.

62. Such legislation is clearly restrictive, as it allows access to the respective

broadcasting services only to persons residing on the territory of a Member State,

with the exclusion of all other European citizens residing in other Member States.

63. Indeed, this restriction has its origin in a limitation established by holders of

industrial and intellectual property rights and subsequently by the service providers

themselves, who inserted territorial limitation clauses in their contracts.

Nevertheless, the State carries full and direct responsibility of such a restriction, as it

makes it legally binding and enforceable in court through the national legislation at

issue in the main proceedings. Moreover, the Court has recognized that the principle

of the free movement of services applies not only to providers of services, but also

to recipients13, and therefore measures liable to discourage the use of services

originating in other Member States represent a restriction to this freedom.14

12 Case C-205/99 Analir [2001] ECR1-1271, paragraph 21.

13 Case C-43/93 VanderElst [1994] ECR 1-3803, paragraph 13.

14 For similar cases of restrictions to the freedom of movement within the Community in the context
of the exercise of intellectual property rights, see for instance Case 15/74 Centra/arm [1974] ECR
1147, Case 119/75 Terrapin [1976] ECR 1039, Case 62/79 Coditel I [1980] ECR 881, Joined cases
55/80 and 57/80 Musik-Vetrieb Membran GmbH and K-tel International v GEMA [1981] ECR 147
and Case C-l0/89 HAG LI [1990] ECR 1-3711.
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64. In the present case, the recipients of encrypted services are completely deprived

of the right to receive broadcasting services originating in other Member States,

which constitutes an outright denial of the principle of receiving pay-TV services

freely across the European Union.

65. In this context, it is worth pointing out that a large number of European citizens

make use of the freedom of movement guaranteed by the Treaty. According to

Eurostat15, currently more than 8.7 million European citizens are resident in a

Member State other than their native country, either for work, retirement or for other

purposes, and this number is constantly rising. Moreover, this official figure does

not take into account the extremely high number of citizens that are living in another

Member State for a shorter period of time, usually between 6 months and 2 years,

for developing their language skills or for other professional or personal purposes.

The total number of European citizens living in Europe outside their country of

origin is estimated to reach almost 20 million.

66. Thus, under a system prohibiting the provision of broadcasting services outside the

territory of each Member State, all these European citizens would be deprived of the

right to receive information originating from their country of origin, which

constitutes a serious obstacle to the general principle of free movement within

Europe.

67. In this regard, it is important to mention that, similarly to the restrictions to install

satellite dishes, a national rule enforcing territorial limitations to the use of decoder

cards appears also incompatible with Article 10 (Freedom of expression) of the

European Convention for the Protection of Human Rights and Fundamental

Freedoms, which specifically enshrines "the freedom to receive [...] information

and ideas without interference by public authority and regardless of frontiers ".

68. As already outlined by the Commission in its 2001 Communication on the use of

satellite dishes16, cross-border provision of broadcasting services is important not

15 Eurostat - table, pages 18-19:
http://www.interculturaldialogue2008.eu/fileadmin/downloads/documents/630-factsfigures/KS-EP-
07-001-EN.PDF.

16 Communication from the Commission on the application of the general principles of free
movement of goods and services - Articles 28 and 49 EC - concerning the use of satellite dishes,
COM(2001) 351, 27.06.2001.
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only in terms of economics, but also in cultural and social terms (it is the only

way to receive radio and television broadcasts from Member States other than that

of residence, and particularly broadcasts from the viewer's or listener's country, or

even region, of origin), in linguistic terms (as an aid to learning foreign languages or

for providing families living abroad, and particularly their children, with exposure to

their mother tongue), for information and distance learning (thanks to theme

channels and interactive services) and for tourism (through the use of satellite dishes

and decoder cards in vacation areas).

69. Moreover, satellite broadcasting (and especially encrypted services provided by

broadcasters in the home country of the viewer) is often not simply one choice

among many (the others being terrestrial and cable broadcasting, with the latter

sometimes even under a regional monopoly system where only a single operator is

available). It is the only means of access to broadcasts or services originating from

the native country of the viewer, which are not otherwise available. After all, very

few, if any, channels from Member States other than the country of residence are

usually available from terrestrial broadcasts or cable, while the number available via

satellite (particularly through a subscription to an encrypted broadcasting service

provided in the home country of the viewer) is very high.

70. Against this background, in its judgment of 22 May 1990 in the Autronic case, the

European Court of Human Rights has found restrictions imposed on the installation

of satellite dishes as contrary to the freedom of expression guaranteed by the

Convention. In reaching this conclusion, the court explained that Article 10 of the

Convention "applies not only to the content of information but also to the means of

transmission or reception since any restriction imposed on the means necessarily

interferes with the right to receive and impart information" and that, in particular,

"•the reception of television programmes by means of a dish or other aerial comes

within the right laid down in the first two sentences of Article 10 (If.17

71. Indeed, the reception of TV programmes via satellite guarantees European citizens

access to information in their native language and related to their own culture, and

the restriction of access to cross-border broadcasting services, whether it takes place

in the form of specific obstacles to the installation of satellite dishes (as in Autronic)

17 Case no. 14/1988/158/214, Autronic AG v. Switzerland (Application no.12726/87), paragraph 47.
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or in the form of geographical limitations to the reception of the service (as in the

present case), significantly hinders the fundamental freedom to receive information.

In both cases, the restriction is the result of certain conditions being attached to the

use of the equipments which are necessary in order to receive cross-border services

(satellite dishes and decoder cards, respectively).

72. The Court has consistently held that fundamental rights form an integral part of the

general principles of law in the Community legal order, the observance of which the

Court ensures.18

73. The Court has therefore specified that "the Community cannot accept measures

which are incompatible with observance of the human rights" and that any

justification, provided for by Community law, for rules which are likely to obstruct

the exercise of the freedom to provide services, must be interpreted in the light of

the general principles of law and in particular of fundamental rights. The exceptions

provided for under the Treaty can only be granted if they are compatible with the

fundamental rights.19

74. In light of all the above, the territorial limitation of broadcasting services constitutes

a significant restriction to the free movement of services across Europe, as well as to

the European citizens' fundamental right to information.

75. To be accepted as exceptions to the fundamental freedoms guaranteed by the Treaty,

national measures which are liable to hinder or make less attractive the exercise of

these freedoms must fulfil four conditions:

- they must be applied in a non-discriminatory manner;

- they must be justified by imperative requirements in the general interest;

- they must be suitable for securing the attainment of the objective which they

pursue; and

18 See Case C-260/89 Elliniki Radiophonia [1991] ECR1-2925, paragraph 41. Moreover, Article 6(2)
of the Treaty on European Union specifically states that: "The Union shall respect fundamental
rights, as guaranteed by the European Convention for the Protection of Human Rights and
Fundamental Freedoms signed in Rome on 4 November 1950 and as they result from the
constitutional traditions common to the Member States, as general principles of Community law"

19 Case C-260/89 Elliniki Radiophonia [1991] ECR 1-2925, paragraphs 41 and 43.
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- they must not go beyond what is necessary in order to attain it.20

3. Discriminatory character of the restrictive measure

76. National legislation enforcing a territorial limitation to the reception of broadcasting

services is, by its nature, discriminatory, as it restricts the citizens' access from the

national territory of a Member State to the encrypted broadcasting services offered

by foreign providers, while allowing the reception of TV programmes offered, via

encrypted services, by domestic service providers.

77. In the case at hand, the effect of the exclusive territorial licensing by FAPL of the

rights to broadcast Premier League football matches, which resulted in a territorial

restriction clause inserted in the contracts concluded between subscribers and

national broadcasters of those matches, is that the encrypted services offered by

BSkyB (FAPL's licensee in the United Kingdom), which is a domestic service

provider, can be lawfully offered in the United Kingdom, while the equivalent

services offered by foreign service providers (FAPL's licensees or sub-licensees in

other Member States) are not lawfully accessible to British viewers. In regard to

decoder cards, through which encrypted services are actually accessible to viewers,

such a restriction would amount to a discriminatory treatment of domestic decoder

cards (marketed in order to permit access to services offered by British providers)

and foreign decoder cards (lawfully marketed in other Member States), the latter

being denied access on the British market and, thus, free circulation within the

Community.

78. In regard to discriminatory measures that restrict infra-Community trade, they can

be justified exclusively on the grounds listed in Article 46 EC (public policy, public

security or public health). At the same time, the Court has consistently held that the

exceptions set-out by Article 46 EC, as a derogation to the fundamental principle of

free movement established by the Treaty, must be interpreted restrictively, a

20 Case C-55/94 Gebhard [1995] ECR1-4165, paragraph 37.
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recourse to such justifications implying the existence of a genuine and sufficiently

serious threat affecting one of the fundamental interests of society.21

79. As further detailed below, the justification for enforcing, under national law, this

type of territorial limitations to the free provision of services within the Community

consists in the protection of the economic interests of certain operators such as

FAPL in exploiting the intellectual property rights that they hold in relation to the

transmission of Premier League football matches. While this objective could be

considered, under certain circumstances, a valid "imperative requirement" under the

Court's case law, providing a potential justification in case of a non-discriminatory

restriction, it could not, in any event, qualify as a matter related to public policy,

public security or public health, and concerning a serious threat which affects one of

the fundamental interests of society.

80. In light of the above, the Commission considers that the restrictive national

provisions have a discriminatory character and they cannot be justified on the basis

of Article 46 EC.

81. However, even if one could consider that the national legislation establishes, in this

case, a non-discriminatory restriction to the free movement of services, its validity

would still depend on the examination of the justification of such restriction, its

suitability for achieving the pursued objective and its necessity.

4. Justification of the restriction - "overriding reasons relating to the public

interest"

82. It follows from well established case law of the Court that Article 49 EC does not

prohibit restrictions upon freedom to provide services which have their origin in the

application of national legislation for the protection of intellectual property22, save

where such application constitutes a means of arbitrary discrimination or a disguised

restriction on trade between Member States. Such would be the case if that

21 Case C-l 14/97 Commission v Spain [1998] ECR1-6717, paragraph 46.

22 See, for instance, Case 62/79 Coditel I [1980] ECR 881. Also, in regard to free movement of
goods, see Joined cases 55/80 and 57/80 Musik-Vetrieb Membran GmbH and K-tel International v
GEMA [1981] ECR 147, and Case C-2QO/96 MetronomeMusik [1998] ECRI-1953.
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application enabled parties to an assignment of copyright to create artificial

barriers to trade between Member States.

83. From the outset, the Commission would however observe that the restrictive

national legislation can only be related to the protection of intellectual, industrial,

and commercial property insofar as the broadcasting embodies elements which are

actually protected by copyright. Regarding the case at hand, this is only the case to

a fairly marginal extent, namely with regard to a certain number of artistic and

musical works, films and sound recordings in the Premier League match

coverage. Conversely, the broadcasted sports events themselves do not benefit from

protection under copyright or any other form of intellectual, industrial, and

commercial property.

84. Regarding these sports events, the sale of broadcasting licences on a territorial basis

and, hence, the contractual clauses limiting the geographical area in which

encrypted services may be received are explained by purely commercial and

practical considerations, namely by the right holders' desire to maximise their

revenues and by certain linguistic and cultural reasons.

85. Broadcasters are usually not interested in acquiring licences beyond the territory of

their Member State of establishment. An acquisition of licences for all national

territories where potential customers are residing is not attractive from a financial

point of view, as prices are extremely high and licences for additional territories can

generally be acquired only on an exclusive basis, i.e. covering the entire population

residing on the licensed territory, while the persons potentially interested in the

broadcaster's offer represent only a small part of this population.

86. The inclusion of the territorial restriction clause in the subscription contracts is thus

a means for broadcasters to respect the terms of the licences which are voluntarily

sold on a geographical basis by the organiser of the sports events, even if the

restrictions imposed by the latter concern only a small part of the broadcasted

programmes.

87. Even with regard to the elements embodied in the broadcasting which are actually

protected by copyright, any justification related to the protection of intellectual and

commercial property must be assessed in light of the principle of proportionality,

taking into consideration the extent to which the exercise of both the freedom to



37

provide services and the fundamental right to information is being obstructed in

this case.

5. Suitability of the restrictive measure for securing the attainment of the

pursued objective

88. The Commission has been highlighting for numerous years the problems raised by

this territorial fragmentation related to the sale of broadcasting rights for the

principle of free movement within the Community, calling upon right holders and

providers of encrypted services to develop the necessary contractual solutions in

order to provide legitimate non-resident subscribers' access to protected services,

thus opening a "white market" to replace the "grey" one, which has emerged so

far.23

89. Nevertheless, operators did not seek to modify their practices, mainly because the

grey market does not threaten their incomes. On the other hand, tolerating it avoids

potentially lengthy deliberations and discussions that the conception of a new

system would require.

90. Indeed, companies offering subscriptions of pay TV services provided by foreign

broadcasters are present in many Member States, as well as on the Internet. Despite

this fact, there are very few judicial proceedings in Europe brought against those

companies by national broadcasters.

91. In this context, it might be relevant to note that BSkyB has chosen not to join

FAPL's action before the British courts, although it is the main victim of the

unauthorised activities analysed under the present case. Thus, the defendants have

marketed / acquired a subscription to the pay-TV programmes offered by a

broadcaster established in another Member State (Nova), which is cheaper than the

subscription proposed by BSkyB, the main British provider of encrypted television

services, causing a financial loss to the latter.

92. It is indeed notorious that hundreds of thousands of British citizens benefit from a

subscription to BSkyB outside the United Kingdom, in particular in the south of

23 First implementation report, p.21 and 22, Second implementation report, p.4 and 5.
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Europe, where they have a secondary residence or where they established their

principal residence. Therefore, the losses caused by some pub operators who choose

another pay-TV service provider are incomparable to BSkyB's gains from the

hundreds of thousands of "grey" individual subscriptions acquired throughout

Europe by private individuals for their personal use.

93. Moreover, the grey market does not threaten the exclusivity of the content acquired

by broadcasters. Indeed, this market exists mainly due to cultural and linguistic

diversity across Europe. Even if a film, a series or a sporting event is available on

local televisions, migrant persons will generally prefer to watch it in their native

language. Also, most of the programmes demanded by the migrant viewers are

produced in their country of origin (films, series, TV shows, sporting events etc.)

and are seldom or never broadcasted beyond the national borders.

94. Thus, contrary to the facts of the present case, which concern Premier League

matches, there is no substitutability between pay-TV channels for a migrant citizen.

As a rule, such a citizen wishes to have access to the TV programmes from his State

of origin and will not be interested in the pay-TV services offered in his host

country. In other words, there is no alternative to the grey market for the migrant

citizen wishing to receive certain TV programmes for which he is willing to pay

under the same conditions as his non-migrant compatriots.

95. Taking into consideration that the cross-border provision of pay-TV services seems

to raise so few problems for the economic operators, the suitability of a restrictive

national legislation such as the one in the main proceedings in attaining the

objective of providing a general protection of industrial and commercial property, as

well as intellectual property, for the broadcasting industry seems highly doubtful.

The restriction resulting from the territorial segmentation of the broadcasting market

would be suitable to protect, at the most, the individual economic interest of FAPL,

whose position on the market is peculiar by comparison to other European

operators, as detailed below.

96. In fact, it seems that the football matches of the Premier League are among the only

programmes (other than European or world competitions) which are acquired all

over the world. In contrast, most of the other European sports leagues have great
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difficulties in finding purchasers for licences to broadcast sporting events out of

their country of origin.

97. Consequently, given the attractiveness of the content it offers, FAPL worries about

any attempt to limit the exclusivity of its licences, which could potentially affect, in

the future, its selling prices. However, it should be noted that FAPL brings no

argument related to any direct damages that it might incur as a result of the

subscriptions acquired on the grey market. Indeed, that is because FAPL has already

received the money corresponding to the broadcasting licences acquired by national

broadcasters. The only operator who could claim to have suffered direct losses as a

result of the defendants' "unauthorised" behaviour is BSkyB, who is nevertheless a

net beneficiary of the "grey market" of broadcasting services, as explained above.

98. Therefore, even the only type of "suitability" of the national restriction that could be

accepted in this case, namely the suitability for protecting the individual industrial

property and intellectual property rights of FAPL and possibly of some other few

operators that manage to sell broadcasting rights on a Europe-wide basis, is solely

based on general assumptions regarding the potential dangers that might result from

undermining the "well-established" system of assigning licences on an exclusive

territorial basis.

6. Necessity of the restrictive measure in relation to the pursued objective

99. In light of the above considerations, we are confronted with a national legislation

which amounts to prohibiting the free reception of encrypted pay-TV services

outside the national territory, in order to provide maximum guarantees not to

potentially affect the future incomes of a single operator. The disproportion between

the restrictions on the free movement principle guaranteed by the Treaty and the

effectiveness of the national legislation appears therefore obvious in this case.

100. The lack of proportionality is further emphasised by the fact that the measure of

restricting cross-border provision of broadcasting services affects not only the

principle of free movement of services guaranteed under the Treaty, but also the

fundamental right to freedom of expression (the right to receive information)

protected by Article 10 of the European Convention for the Protection of Human
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Rights and Fundamental Freedoms. And, as already mentioned before, any

justification invoked, under Community law, for obstructing the exercise of the

freedom to provide services must be interpreted in the light of the protection of

fundamental rights, such an exception being acceptable only insofar as it is fully

compatible with the fundamental rights involved.

101. Moreover, the proportionality issue in regard to the restriction of the free provision

of encrypted services through authorised decoder cards has already been taken into

account in the process of elaboration of Directive 98/84 and, in this context, the

current scope and provisions of the Directive constitute an additional endorsement

to the interpretation according to which the restriction is disproportionate to the

objectives it pursues.

102. Thus, while analysing the obstacles to the free movement of services relating to

decoding devices resulting from the national legislation of Member States before the

adoption of the directive, the Commission's Green Paper notes the following:

"The analysis of national regulations has shown that some laws prohibit

activities which are ancillary to the manufacture and marketing of illicit

["pirate", as explained above] decoding devices. This applies to regulations

which prohibit the marketing, installation, maintenance and replacement of

illicit decoding devices.

[...] Although these prohibitions are indistinctly applicable, they nevertheless

do have restrictive effects on the free movement of services. Marketing activities

and/or after-sales services carried out by service providers established in other

Member States would be prohibited.

Nevertheless, according to the case-law of the Court, these restrictive effects

may be justified; in fact these laws pursue public interest objectives such as the

protection of consumers and industrial and intellectual property. In addition,

these restrictive effects do not go beyond what is necessary for the attainment of

the objective, and may therefore be regarded as proportionate. *

[* Note: The solution would probably be different in the case of devices

manufactured and marketed in the State of origin with the consent of the

encryptor. In this case, these restrictions would in fact create barriers to trade
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between Member States which were disproportionate in relation to the

objectives to be achieved, and therefore incompatible with the principles of the

Treaty on the freedom to provide services, as interpreted by the Court]."

[emphasis added / removed] 24

103. Directive 98/84 follows the approach proposed in the Green Paper and limits its

scope to what is necessary in order to remove the internal market obstacles by

providing an equivalent level of legal protection between Member States in the field

of cross-border encrypted services, i.e. to harmonized measures against illicit

("pirate") devices. In this context, any extension of restrictive national measures

beyond the level established by Directive 98/84, whose objective is precisely to

promote free movement of goods and services on the European broadcasting

market, could be justified, under the relevant Treaty provisions, only in exceptional

circumstances, that could not have been envisaged, for instance, at the time of the

Directive's adoption, and on the condition that it does not run counter the objective

of the internal market.

104. Also, it is worth mentioning that there are far less restrictive means in this case for

achieving the objective of protecting the industrial or intellectual property rights of

FAPL. As already mentioned by the Commission in its two implementation reports

on Directive 98/84, the right holders could develop, in cooperation with national

providers of encrypted services, alternative contractual solutions and licensing

mechanisms that would ensure the protection of the right holders' interests and

revenues, while safeguarding the European citizens' rights to receive broadcasting

services from their home country and to have access to information in their native

language and culture.

105. Finally, in Coditel /, the Court has given some important guidance on the principle

of proportionality in the context of a restriction to the free movement of

broadcasting services within the Community which was justified by the protection

of intellectual property, stating that "whilst Article 59 [currently Article 49] of the

Treaty prohibits restrictions upon freedom to provide services, it does not thereby

encompass limits upon the exercise of certain economic activities which have their

origin in the application of national legislation for the protection of intellectual

24 Green Paper, p.36-37. A similar remark has been made in the Green Paper in regard to the lack of
proportionality of such restriction in regard to the free movement of goods - see note 34, p. 36.
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property, save where such application constitutes a means of arbitrary

discrimination or a disguised restriction on trade between Member States. Such

would be the case if that application enabled parties to an assignment of copyrisht

to create artificial barriers to trade between Member States. "25 [emphasis added]

106. The limits of the protection of intellectual property rights in the area of freedom to

provide services are further explained in Coditel II, as follows: "The distinction,

implicit in Article 36 [currently Article 30], between the existence of a right

conferred by the legislation of a Member State in regard to the protection of artistic

and intellectual property, which cannot be affected by the provisions of the Treaty,

and the exercise of such right, which misht constitute a disguised restriction on

trade between Member States, also applies where that right is exercised in the

context of the movement of services. "26 [emphasis added]

107. While in Coditel I the Court did not come to the conclusion that the restriction is

disproportionate to the objectives it pursues, the principles set-out by the Court in

that case seem to be applicable in the present one, which differs significantly, in

regard to the scale of effects of the restrictive measure, from the former. Thus,

Coditel I concerned several TV cable companies that have picked-up and

transmitted in Belgium, without the authorisation of the holder of the exclusive

distribution rights in this country, a film that had been legitimately broadcasted in

Germany (with the consent of the original owner of the right). Therefore, the

geographical segmentation of the market by the holder of the intellectual property

rights in this case was limited to the respective film and did not have any impact on

the other TV programmes or services provided by the TV cable operators.

Furthermore, in terms of the "suitability" of the territorial segmentation for

protecting the intellectual property rights, the holder of the exclusive distribution

rights for the film in Belgium was able to indicate some concrete and immediate

damages that he has incurred as a result of the unauthorised showing of the film,

which had jeopardized the commercial future of the film in Belgium (its on-going

exhibition in cinemas, future TV broadcasting etc.).

25 Case 62/79 Coditel I [1980] ECR 881, paragraph 15.

26 Case 262/81 CoditelII [1982] ECR 3381, paragraph 13.
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108. The facts in the present case are, from this point of view, much different from the

ones in Coditel I, both in terms of "suitability", as FAPL brings only some general

arguments regarding certain future potential damages resulting from the change of

the current licensing system, and in terms of "proportionality", taking into

consideration the fact that, in view of protecting the transmission of Premier League

football matches, the licensing agreements prohibit the reception of all TV channels

and programmes offered by the licensed service provider outside the territory of the

Member State of its establishment. Under these circumstances, the exercise of

intellectual and industrial property rights in this case seems indeed "to create

artificial barriers to trade between Member States", appearing thus as

disproportionate in light of the current case-law.

109. In conclusion, the prohibition of access to encrypted pay-TV services beyond the

national territory where the service provider is established cannot be justified, under

the Court's case-law, as a derogation to the principle of free movement of services,

as it is neither suitable to attain the objective which it pursues, nor proportionate in

regard to its effects on the fundamental principle of freedom of movement.

7. Conclusion

110. In light of all the above, the Commission considers that the Court's answer to

question 8(b) in case C-403/08 and to question 6(i) in case C-429/08 should be the

following:

"Articles 28 and 49 EC must be interpreted as precluding the application of a

provision of the national law of a Member State which makes it unlawful to

import, sell or use in that Member State, in order to gain access to a protected

service, a conditional access device issued by or with the consent of a service

provider in another Member State, if it was originally supplied subject to a

limited contractual authorisation to use the device to gain access to that

protected service only within the territory of the latter Member State."



44

111. In light of the reply to questions 1 and 8(b) in case C-403/08 and to question 6(i)

in case C-429/08, there is no need to reply to questions 8(a) and (c) and 9 in case C-

403/08 and to questions 6(ii) and (iii) and 7 in case C-429/08.27

C. QUESTIONS RELATED TO DIRECTIVES 2001/29 AND 93/83

1. Question 4 (a) in case C-403/08

112. By this question the referring Court seeks to know, in essence, whether the concept

of reproduction in part of a work referred to in Article 2 (a) of Directive 2001/29 is

to be understood as a reference to national law or as an autonomous concept of

Community law.

113. The Commission submits that the concept of reproduction in part of a work referred

to in Article 2 (a) of Directive 2001/29 is to be understood as an autonomous

concept of Community law. In line with Case C-245/00, Stichting ter Exploitatie

van Naburige Rechten (SENA) v Nederlandse Omroep Stichting (NOS), ECR I-

1251, judgment of 6 February 2003, all notions of copyright contained in Council

directives which do not make reference to national laws of the Member States,

should be considered as an autonomous notion of Community law. Given that the

right of reproduction is defined in Article 2 of Directive 2001/29 and no reference is

made to national laws, it should be considered as an autonomous notion of

Community law, interpreted in a uniform way throughout the Community.

114. Reproduction in part of a work is only covered by the exclusive right of the author if

and insofar as the part which is reproduced is still in itself protected by copyright.

This leads to the question of the criteria for the definition of a work, within the

meaning of Article 2 (a) of Directive 2001/29. However, these criteria have not been

expressly harmonised at Community level with respect to all categories of work.

Therefore, it is in principle for national law to define the concept of "work". The

relevant concepts vary between the legal orders of different Member States. More

specifically, there are some Member States which consider originality to be the

relevant criterion for protection under copyright whilst others use a concept of skill

27 In regard to Question 8(c) in case C-403/08 and Questions 6(ii) and (iii) in case C-429/08, see also
the considerations in footnote 8.
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and effort invested by the author. However, the Commission would also recall

that a certain number of directives in the field of copyright already provide for a

harmonised definition of some specific categories of works. This is the case of

Article 1 (3) of the software-directive 91/250/EEC, of Article 3 (1) of the database-

directive 96/9/EC and of Article 6 of Directive 93/98/EC. In each off these

directives the relevant criterion is that of "the author's own intellectual creation".

This harmonised definition should give some guidance also for the interpretation of

the general notion of "work" within in the meaning of Directive 2001/29 which is of

horizontal application.

115. The Commission therefore concludes that the concept of reproduction in part of a

work referred to in Article 2 (a) of Directive 2001/29 is to be understood as an

autonomous concept of Community law.

2. Question 4 (b) in case C-403/08

116. By this question the referring court is asking, in essence, whether all of the

fragments of each work as a whole or only the limited number of fragments which

co-exist simultaneously at a given moment in time should be considered to

determine whether there was reproduction of a work (in that latter case, the referring

court wonders what test should the national court apply to determine whether partial

reproduction took place).

117. The Commission submits that only the limited number of fragments which co-exist

simultaneously at a given moment in time should be considered to determine

whether there was (full or partial) reproduction of a work. It appears from the

description of the facts by the referring court (point 217) that previously copied

fragments are immediately (after about 160 milliseconds) destroyed and substituted

by other sequences of film or music. The analogy by claimants at point 221 ("the

whole of each of the works is copied fragment by fragment, just as a book is copied

page by page"} must fail: previous pages copied from a book are not immediately

destroyed when the subsequent copy of a page in a book is launched. In these

circumstances, fragments should be considered on a rolling basis.
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118. The appropriate test for the national court to apply to determine whether partial

reproduction took place should be whether a transitory frame would rise to the level

of reflecting the characteristics of the underlying work (film or music) that is being

copied (see reply to question 4 (a)).

119. The Commission therefore concludes that only the limited number of fragments

which co-exist simultaneously at a given moment in time should be considered to

determine whether there was (full or partial) reproduction of a work.

3. Question 4 (c) in case C-403/08

120. By this question the referring Court is asking, in essence, whether Article 2 of

Directive 2001/29 is to be interpreted in that sense that the reproduction right

extends to the creation of transient images on a television screen.

121. All indicators point toward the fact that the reproduction right, in principle, extends

to the creation of transient images on a television screen. Article 2 of Directive

2001/29 itself mentions that the scope of the reproduction right covers temporary

reproductions by any means and in any form. This is further borne out by the

"Agreed Statement" made in relation to Article 1(4) of the WIPO Copyright Treaty

(WCT) adopted in Geneva on 20 December 1996 which clarifies the Contracting

Parties' understanding that "the storage of a protected work in digital form in an

electronic medium constitutes a reproduction within the meaning of Article 9 of the

Berne Convention". The necessity of having an exception covering transient copies

in Article 5(1) of Directive 2001/29 further confirms that Article 2 of that directive

defines the scope of the reproduction right very broadly.

122. However this interpretation does not entail that every time a television set is

switched on showing a promotional film by FAPL, the reproduction right is actually

infringed. Indeed, it has to be borne in mind that an act of reproduction which is

necessary to enable the perception of the TV broadcast - and thus of the works it

may encompass - may under certain circumstances come under the lawful use

exception provided for in Article 5 (1) (b) of Directive 2001/29.

123. In order to approach the undoubtedly very complex issue of lawful use, the

Commission would like to introduce a basic distinction between use of a protected
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work and exploitation of a protected work: Use of a work is basically its

perception by a person. Acts of use are, for example, listening to a piece of music,

reading a text or watching a painting or a film.

124. By contrast, exploitation of a work is an act by which the perception of a work by

one ore more persons is made possible. Acts of exploitation are, for example, the

reproduction of a painting or a text, the broadcasting of a piece of music or the

making available of texts or music on the internet.

125. It is these acts of exploitation which are covered by exclusive rights of the author.

By contrast, there is in principle no such exclusive right with respect to use, within

the meaning given above. Therefore, use of a protected work is by definition

"lawful" under copyright law. Hence, if the concept of "lawful use" in Article 5 (1)

(b) of Directive 2001/29 is not deemed to be simply tautological, the term "lawful"

must refer to something else than mere perception of the work by a person.

126. The Commission therefore suggests construing the concept of "lawful use" in the

following way which contains different steps of reasoning.

127. First and most generally, the lawfulness-requirement relates to acts of exploitation

the sole purpose of which is to enable the perception of the work by the person

performing the act of exploitation.

128. Second, it is precisely Article 5 (1) (b) of Directive 2001/29 itself which provides

for the lawfulness of an act of reproduction the sole purpose of which is to enable

the perception of the work (e. g.: the temporary storage of a text in the cache of a PC

in order to be able to view it on the screen). However, as the lawfulness-requirement

is precisely one of the conditions of the legality under Article 5 (1) (b) of Directive

2001/29 of that act of reproduction it must necessarily relate to a distinct act of

exploitation. Otherwise, that provision would again be of a tautological structure.

129. Third, the Commission therefore concludes that the lawfulness-requirement relates

to acts of exploitation - by the person performing the act of reproduction the sole

purpose of which is to enable the perception of the work by that person - which

precede that act of reproduction and which have the same sole purpose. Such acts of

exploitation may consist, for example, in the downloading of a file from the internet

or in the scanning of a print.
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130. Fourth, it seems clear to the Commission that where there is no preceding act of

exploitation, any act of reproduction the sole purpose of which is to enable the

perception of the work by the person performing that act is per se covered by Article

5 (1) (b) of Directive 2001/29.

131. Fifth and finally, in line with the last sentence of recital 33 of Directive 2001/29

preceding acts of exploitation are to be considered lawful where they are authorised

by the rightholder or not restricted by law (i. e. covered by an exception or

limitation).

132. In summary, Article 5 (1) (b) of Directive 2001/29 is thus to be construed in such a

way as covering acts of reproduction the sole purpose of which is to enable the

perception of the work by the person performing the act of reproduction, unless at

least one preceding act of exploitation by that person having the same purpose is

neither authorised by the rightholder nor covered by an exception or limitation.

133. The Commission would emphasize that the lawfulness of any preceding act of

exploitation by the person performing the act of reproduction is to be assessed only

against provisions of copyright-law and not against provisions of any other kind.

134. To give an example: The storage of a file in the cache of the PC is lawful under

Article 5 (1) (b) of Directive 2001/29 if the previous downloading of the file from

the internet was also lawful (but of course under another exception or simply

because it was authorised by the right-holder).

135. As regards the case at hand it would seem to the Commission that, previously to the

act of reproduction linked to the switching on the TV the user of a foreign decoder

card does not perform any act of exploitation at all. However, such an act of

reproduction would only come under the exception provided for in Article 5 (1) (b)

of Directive 2001/29 if the sole purpose of that act is to enable the perception of the

work by the person performing it. This requirement may well be fulfilled in the case

of merely private users of a foreign decoder card but it probably not in the case of

operators of pubs screening the broadcast - and thus of the works it may encompass

- for the audience present at their premises.

136. As to the concept of "transient" reproductions referred to in Article 5 (1) (b) of

Directive 2001/29 the Commission would like to underline that this concepts
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encompasses a qualitative and a quantitative aspect. In quantitative terms, the

reproduction must be short lived. In qualitative terms the reproduction must be

ephemeral in nature which means that it is deleted automatically, irrespective of the

will of the author of the reproduction. Symmetrically to this qualitative aspect of

transient reproductions, a core element of the requirement of being an integral and

essential part of a technological process is that the act of reproduction occurs

automatically, irrespective of the will of its author.

137. The Commission therefore concludes that Article 2 of Directive 2001/29 is to be

interpreted in the sense that the reproduction right extends to the creation of

transient images on a television screen. However, such acts of reproduction may

come under the lawful use exception provided for in Article 5 (1) (b) of Directive

2001/29, provided that the sole purpose of these acts is to enable the perception of

the work by the person performing them, unless at least one preceding act of

exploitation by that person having the same purpose is neither authorised by the

rightholder nor covered by an exception or limitation.

4. Question 5 in case C-403/08

138. By this question the referring court is asking, in essence, whether Article 5(1) of

Directive 2001/29 is to be interpreted in the sense that transient copies of a work

created within a satellite television decoder box or on a television screen linked to

the decoder box, and whose sole purpose is to enable a perception of the work not

otherwise restricted by law are to be regarded as having "independent economic

significance" within the meaning of that provision.

139. In the Explanatory Memorandum to the Proposal for the Directive the Commission

stated: "it is appropriate to limit the scope of the reproduction right and only protect

those acts of reproduction which are of a separate economic relevance. Such an

obligatory exception at Community level is vital as such short lived reproductions

ancillary to the final use of a work will take place in most acts of exploitation of

protected subject matter, which will often be of a transnational nature".

140. Moreover, Recital 33 of the Directive specifies that acts of browsing and caching,

including those which enable transmission systems to function efficiently, may meet
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this requirement "provided that the intermediary does not modify the information

and does not interfere with the lawful use of technology, widely recognised and used

by industry, to obtain data on the use of the information".

141. It follows that neither the transmitting intermediary nor the lawful user may derive

independent economic benefit from the temporary copy and neither should be able

to modify the information transmitted or lawfully used. In other words, as soon as

the intermediary or lawful user modifies the information transmitted, there is a

presumption that he derives independent economic benefit from the copy itself.

142. The Commission takes the view that the criterion of independent economic

significance should be assessed with regard to the inherent market value of the result

of the act of reproduction. Such assessment should be made objectively, i. e. neither

solely from the perspective of the right-holder nor solely from that of the person

performing the reproduction. Generally speaking, an act of reproduction has got an

independent economic significance if it or its result is - or at least is liable to be -

offered on the market as an independent service. So, ultimately, the relevant test

should be the following: Would anyone pay for the mere performing of the act of

reproduction, irrespective of its legality under copyright law.

143. Conversely, an act of reproduction may not just be regarded as having independent

economic significance within the meaning of Article 5(1) of Directive 2001/29 just

because the fact that it then would not be covered by the exception provided for in

that provision would enable the rightholder to "extract remuneration for the use of

his rights". Quite to the contrary: The very possibility for the rightholder to make his

agreement to an act of exploitation dependant of the payment of a remuneration

presupposes that this act is not covered by an exception.

144. As regards the case at hand, transient copies created in the memory of a decoder box

and on the television screen have no inherent market value and are purely ancillary

to the receipt of the signal or the use of the work, which is the public display of

broadcasts of football matches. Indeed, it would be hard to conceive that the making

of such copies (e.g., as part of a deal involving the exceptional authorisation to use

foreign decoder cards) would generate in itself an economic advantage which would

confer them an inherent market value. Hence transient copies created in the memory
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of a decoder box and on the television screen do not have an independent

economic significance within the meaning of Article 5(1) of Directive 2001/29.

145. The Commission therefore concludes that Article 5(1) of Directive 2001/29 is to be

interpreted in the sense that transient copies of a work created within a satellite

television decoder box or on a television screen linked to the decoder box, and

whose sole purpose is to enable the perception of the work not otherwise restricted

by law are not to be regarded as having "independent economic significance" within

the meaning of that provision.

5. Question 6 in case C-403/08

146. By this question the referring court seeks to know whether Article 3(1) of Directive

2001/29 is to be interpreted in the sense that a "communication to the public" within

the meaning of that provision takes place when a satellite broadcast is received at

commercial premises and communicated or shown at those premises via a single

television screen and speakers to members of the public present in those premises.

147. The answer is clearly negative. The referring court rightly concludes that Article

3(1) of Directive 2001/29 does not cover acts of communication to a public which is

present at the place where the communication originates. The Directive has only

harmonised the right of communication to the public. Acts of "public performance"

of works, such as live concerts, recitations, communication by loudspeakers etc.,

remain outside the scope of the Directive.

148. A very clear indication in that sense are, first, the wording of Article 3(1) of

Directive 2001/29 which requires the use of "wire or wireless means" for the act of

communication to the public governed by that provision and second, recital 23

which states explicitly that the right of communication to the public covers all

communication "to the public not present at the place where the communication

originates".

149. This reflects the situation at international level where the broad right of

communication to the public established by Article 8 of the WIPO Copyright Treaty

does not extend to public performances.
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150. Case C-306/05 SGAE v Rafael Hoteles concerned the transmission of broadcasts

to hotel rooms by the hotel owner in which situation a physical distance was

actually bridged by technical means. The transmission of a centrally received

broadcast signal by wire to different hotel room was thus considered a

"communication to the public" within the scope of Article 3(1) of the Directive.

151. However, the present case is concerned with the public performance of broadcasts

in a pub by means of a single television set. Here the public is present at the same

place where the act of communication originates. No physical distance is bridged by

technical means. The referring court, at point 262, acknowledges this: "there has

been no retransmission by the publicans whether by wire or otherwise."

152. In the light of the foregoing the answer to the referring court's question must be in

the Commission's view that Article 3(1) of Directive 2001/29 is to be interpreted in

the sense that a "communication to the public" within the meaning of that provision

does not take place when a satellite broadcast is received at commercial premises

and communicated or shown at those premises via a single television screen and

speakers to members of the public present in those premises.

6. Question 7 in case C-403/08

153. By this question, the referring court is asking in essence whether Article l(2)(b) of

Directive 93/83 is to be interpreted in such a way as meaning that the mere fact that

an act of broadcasting of a work is lawful under that provision implies that

subsequent acts of reproduction which are performed by the person receiving the

broadcasted signal and the purpose of which is to enable the perception of the

broadcasted work - such as the making of transient copies created inside a satellite

decoder box or on a television screen - are ipso facto also lawful.

154. As apparent from the wording of Article l(2)(b), read in conjunction with Article

l(2)(a) of Directive 93/83 the specific rules laid down in that instrument apply only

to acts of 'communication to the public by satellite', understood as acts of

introducing, under the control and responsibility of the broadcasting organization,

the programme-carrying signals intended for reception by the public into an
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uninterrupted chain of communication leading to the satellite and down towards

the earth.

155. Futhermore, pursuant to its recitals 14 and 15, the objective of Directive 93/83 is to

"avoid the cumulative application of several national laws to one single act of

broadcasting". This objective is achieved by defining the act of communicating to

the public by reference to the place from where the programme-carrying signals are

emitted.

156. Neither the act of decoding the signal nor a fortiori any subsequent act - such as

transient or incidental acts of reproduction that take place in the receiver's decoder -

form a part of the act of 'communication to the public by satellite' governed by

Directive 93/83, even if their purpose is to enable the perception of the broadcasted

work.

157. The Commission therefore concludes that Article l(2)(b) of Directive 93/83 is not to

be interpreted in such a way as meaning that the mere fact that an act of

broadcasting of a work is lawful under that provision implies that subsequent acts of

reproduction which are performed by the person receiving the broadcasted signal

and the purpose of which is to enable the perception of the broadcasted work - such

as the making of transient copies created inside a satellite decoder box or an a

television screen - are ipso facto also lawful.

D. QUESTIONS RELATED TO COMPETITION LAW (ARTICLE 81 EC)

1. Preliminary issues

158. By question 10 in case C-403/08 and question 8 in case C-429/08, the referring

courts ask essentially whether an exclusive licensing contract which contains an

obligation requiring the licensed broadcaster to prevent that its smartcards are used

outside the licensed territory is a restriction of competition under Article 81(1) EC.

159. The Commission submits that it is important to note that, according to the judgment

of referring court of 24 June 2008 in case C-403/08, at point 335, the defendants'

case under Article 81 is directed only at restrictions against the circulation of

authorised decoder cards outside the territory of each licensee and not at the
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covenant of exclusivity that FAPL will only appoint one broadcaster within any

particular territory. Thus, the grant of an exclusive licence to any of the

broadcasters, including NOVA, is not in issue in these proceedings: they concern

more modestly the export restriction imposed upon NOVA and which is attached to

the decoder cards.

160. The Commission also points out that the nature of the dispute between the parties in

the national court is deftly summarised in point 368 of the judgment of 24 June 2008

in case C-403/08, which states:

"The defendants say that Community policy as to cross border broadcasting is

evident from the series of legislative measures to which I have referred and,

in the event the interpretation of Directive 98/84/ECfor which they contend is

correct, it may be presumed that the export restriction has, as its object, the

restriction and distortion of competition and it is enough to show there is a

danger that trade between Member States will be appreciably affected. The

claimants, on the other hand, say that it is inherent in the specific subject

matter and essential function of copyright for broadcasts that rights may be

licensed to exclusive licensees in particular Member States. In short,

exclusive licenses of performing rights do not per se infringe Article 81, even

though they confer absolute territorial protection and might prevent

transmission into a neighbouring state."

161. Consequently, the referring court seeks the Court's guidance about what legal test

should be applied and what circumstances should be taken into consideration in

deciding whether the contractual obligation requiring the licensed broadcaster to

prevent its smartcards from being used outside the licensed territory contravenes the

prohibition imposed by Article 81(1) EC.

162. The difficulty of this case is compounded by the concatenation of several

complicating factors.

163. First, part - a small part - of the transmissions is protected by intellectual property

rights whereas most of the transmissions, such as the football match itself, is not so

protected. That small part is characterised in point 352 of the judgment of 24 June

2008 in case C-403/08 as "fragments of its broadcasts".
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164. Second, the English Premier League matches constitute but part of the bouquet of

NOVA's transmissions. It seems that the sports channels of the Nova bouquet

regularly transmit football matches from the following leagues: Super League

Greece; UEFA Champions League; Premier League; La Liga; Serie A; FuBball-

Bundesliga; Ligue 1; Russian Premier League; English League Cup; Copa del Key;

German Football-Federation Cup; Coupe de France; Major League Soccer; Primera

Division Argentina; Campeonato Brasileiro Serie A; Swedish League and the

Norwegian League.

165. Third, fees have been paid in Greece by subscribers there. There is no dispute that

fees have been paid.

166. Fourth, there is the difficulty of characterising whether the export restriction which

is impugned in the main proceedings relates to the free movement of goods (being

attached to the sale of the smart cards and decoders themselves) or the freedom to

provide services (the right to supply and receive the broadcasts).

167. The presence of those difficulties in this case means that none of the existing

judgments of the Court and decisions of the Commission provide a neat answer to

the question posed by the referring court on the proper construction of Article 81(1)

EC. Nevertheless, the Commission considers it useful to review briefly that case-law

before drawing what conclusions are possible from it for the present case.

2. Territorial protection in distribution of goods and provision of services

168. Article 81 (1) EC traditionally takes a broad approach and covers "[...] all

agreements between undertakings, decisions by associations of undertakings and

concerted practices which may affect trade between Member States and which have

as their object or effect the prevention, restriction or distortion of competition

within the common market [...]".

a) Agreements prohibiting parallel import can be caught by Article 81 (1) EC

169. As a consequence of the broad and general wording of Article 81 (1) EC, the Court

has traditionally adopted a severe attitude towards agreements that partition markets
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within the EC. Since Consten and Grundig, it is clear that Article 81 (1) EC

covers agreements in vertical relationships, for example in the area of distribution.28

Agreements to restrict parallel imports may have as their object or effect a

restriction of competition, but only where they are concluded between different

undertakings.29

170. That severity has been tempered when the partitioning of markets is the result of

intellectual property rights coming into play which are territorial by nature.

Consequently, according to past Commission practice and the case-law of the Court,

exclusive rights contracts licensing content protected by intellectual property rights

(copyright30) do not necessarily constitute a restriction of competition under Article

81(1) EC, in case exclusivity is inherent to copyright or is part of its "specific

subject matter". For instance, in the Deutsche Grammophon case31, it was

recognized that the possibility to grant licences is in itself legitimate because it falls

within the very essence of the exclusive IP right.

171. Licence agreements which are the typical expression of the exercise of intellectual

property rights are not caught by the prohibition in Article 81 (1) EC. Agreements

which re-introduce territorial barriers within the Community are caught by the

prohibition. Again in Deutsche Grammophon the Court of Justice stated that "the

exercise of the exclusive right referred to in the question might fall under the

prohibition set out by [Article 81] each time it manifests itself as the subject, the

means or the result of an agreement which, by preventing imports from other

Member States of products lawfully distributed there, has as its effect the

partitioning of the market"?2

28 Joined Cases 56/64 and 58/64 Consten and Grundig v Commission [1966] ECR 299.

29 Joined Cases C-2/01 P and C-3/01 P BAland Commission v Bayer [2004] ECR 1-23.

30 The answer to the question whether a TV broadcaster holding a licence to sport events is - stricto
sensu - a copyright holder may vary between Member States in view of the differences in national
copyright systems.

31 Case 78/70 Deutsche Grammophon [1971] ECR 487.

32 Deutsche Grammophon, paragraph 6.
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b) Exhaustion in goods /no exhaustion in the case of providing of services

172. The tension between the territorial nature of intellectual property protection and the

exigencies of ensuring free movement of goods in the internal market was resolved

with the doctrine of exhaustion. The Court clarified for contracts concerning goods,

that, where the intellectual property right is exhausted, there cannot be territorial

restrictions impeding the intra-Community trade - or parallel imports - of goods

such as CDs or LP records.

173. In a similar vein, as regards competition law, the prohibition of exports of goods

combined with the grant of exclusive rights for certain territories has been

considered a restriction by object. For instance, in Miller the Court of Justice stated

that "a clause prohibiting exports constitutes a restriction of competition ... since

the agreed purpose of the contracting parties is the endeavour to isolate a part of

the market. ",33

174. The Commission adopted a similar attitude in the manner in which it enforced

Article 81 (1) EC. hi the so-called "Old man and the sea" case34, the licensee of the

copyright for the entire common market in Ernest Hemingway's famous novel had

given Penguin Books the right to publish a paperback edition in a territory extending

to all the Member States with the exception of Ireland and the United Kingdom. The

author relied upon the territoriality of his right to limit the distribution of the copies

thus allowing publishers to secure a monopoly on a specific territory. The

Commission condemned this so-called system of "separate editions", under which

an author assigns his exclusive rights to various publishers on the basis of a strict

geographical allocation, protecting each one from competition from the other, and

with no regard being had to the interests of consumers. It thus decided that the right

holder must grant a new licence covering the whole territory of the Community.

33 Case 19/77 Miller International Schallplatten v Commission [1978] ECR 131, paragraph 7.

34 6* Report on competition policy, 1976 N. 164.
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175. In the "Maize seeds" judgment35, the Court ruled on the validity of an exclusivity

clause which would impede anybody to pursue a commercial exploitation of the

work on the territory covered by the licence. The Court distinguished between

"open" and "closed" exclusive licences. As explained in paragraph 53 of the

judgment, in the case of an "open" exclusive license, the exclusivity of the licence

relates only to the contractual relationship between the owner of the right and the

licensee. In other words, the owner undertakes not to grant another licence and not

to compete himself with the licensee in the same territory whereas parallel trade by

third parties is absolutely free. On the other hand, a "closed" exclusive licence

involves absolute territorial protection since the parties agree to eliminate all

competition from third parties in the territory, such as parallel importers or licensees

from other territories. The Court held that only the former are compatible with

article 81(1) EC because, by allowing parallel imports, they would preserve a

minimum of competition and cross-border trade within the Community. In this

judgment the Court seemed to rule that an exclusive licence of an IP right is

compatible with Article 81(1) EC only if it is "open" i.e. if it allows the possibility

to carry out parallel imports.

c) Copyright and the provision of services

176. The supply of services raises issues different from those pertaining to the sale of

goods. While in the case of the distribution of goods a territorial segmentation

resulting from the definition of the territories into which the wholesaler or retailer

may sell the goods would be clearly contrary to Article 81(1) EC (as it would be a

"hardcore" restriction of competition) and would not be justified on grounds of

copyright due to the principle of Community exhaustion, in the case of the provision

of a service, such as the screening of a film, the relevant intellectual property rights

involved are not deemed to be "exhaustible".

35 See Case 258/78 Nungesser and Eisele v Commission [1982] ECR 2015: "In so far as the
exclusive licence granted is in the nature of an open licence , that is to say that it relates solely to
the contractual relationship between the owner of the right and the licensee , whereby the owner
merely undertakes not to grant other licences in respect of the same territory and not to compete
himself with the licensee on that territory, the grant of an exclusive licence of plant breeders ' rights
in respect of certain varieties of seeds newly developed in a member state is not in itself
incompatible with article 85(1) of the EEC treaty , in view of the specific nature of the products in
question , if it promotes the dissemination of a new technology and competition in the community
between the new product and similar existing products".
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177. In Coditel I the Court stated that the rules of the EC Treaty on the freedom to

provide services "do not preclude an assignee of the performing right in a

cinematographic film in a Member State from relying upon his right to prohibit the

exhibition of that film in that state, without his authority, by means of cable diffusion

if the film so exhibited is picked up and transmitted after being broadcast in another

member state by a third party with the consent of the original owner of the right".36

178. The Court accepted the territorial delineation of a license along national borders on

the basis of the specific national characteristics of the underlying markets (TV and

cinema) and considered it legitimate under Article 49 EC, observing that "the mere

fact that those geographical limits may coincide with national frontiers does not

point to a different solution in a situation where television is organized in the

member states largely on the basis of legal broadcasting monopolies, which

indicates that a limitation other than the geographical field of application of an

assignment is often impracticable"*1. In that judgment, the Court also held that the

right of the owner of the copyright in a film and his assignees to require fees for any

showing of that film is part of the essential function of copyright.

179. Whereas the Coditel I judgment considered the position in the light of the

provisions on the freedom to provide services, the Court of Justice subsequently

examined the position in the light of Article 81 (1) EC. Thus, in Coditel 7T38 the

Court of Justice made an assessment under the competition rules and observed that:

"...the characteristics of the cinematographic industry and of its markets in

the Community, especially those relating to dubbing and subtitling for the

benefit of different language groups, to the possibilities of television

broadcasting and to the system of financing cinematographic production in

Europe serve to show that an exclusive exhibition licence is not, in itself, such

as to prevent, restrict or distort competition".

180. Consequently, the Court stated that "a contract whereby the owner of the copyright

in a film grants an exclusive right to exhibit that film for a specific period in the

36 Coditel I, paragraph 18.

37 Coditel I, paragraph 16.

38 Coditel II, paragraph 16.
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territory of a Member State is not, as such, subject to the prohibitions contained

in Article 85 [now 81] of the Treaty".39

181. At the same time, however, the Court stated that the exercise of the copyright in a

film and the right deriving from it (i.e. the right to exhibit the film) may be caught

by Article 81 EC "where there are economic or legal circumstances the effect of

which is to restrict film distribution to an appreciable degree or to distort

competition on the cinematographic market, regard being had to the specific

characteristics of that market"40.

182. The Court expressed no view on whether that might be the case in the main

proceedings, as the case file submitted to it was not detailed enough. It thus limited

the scope of its judgment to the framework of the cinematographic industry and left

it to national courts to examine the clauses in the light of certain needs established

by them. The Court stated:

"It must therefore be stated that it is for national courts, where appropriate,

to make such inquiries and in particular to establish whether or not the

exercise of the exclusive right to exhibit a cinematographic film creates

barriers which are artificial and unjustifiable in terms of the needs of the

cinematographic industry, or the possibility of charging fees which exceed a

fair return on investment, or an exclusivity the duration of which is

disproportionate to those requirements, and whether or not, from a general

point of view, such exercise within a given geographic area is such as to

prevent, restrict or distort competition within the common market"41.

183. It follows from that judgment that there may be circumstances in which a series of

agreements the effect of which is to partition markets between exclusive licensees of

intellectual property rights can be caught by the prohibition laid down in Article 81

EC. These provisions might apply, for example, to a series of agreements whose

effect is to partition the market. In some respects the present case is a sequel to the

39 Coditelll, paragraph 20.

40 Coditelll, paragraph 17.

41 Coditelll, paragraph 19.



61

Coditel II judgment in which the referring court seeks guidance on how to apply

that judgment to the circumstances of the present case.

3. The application of the principles to the present case

a) The provision of a service

184. The Commission submits in the first place that the present case should be viewed as

one in which the export ban for the smart cards is seen as an export restriction on the

supply of a service and not on the movement of goods.42

185. In many respects, if the smartcards themselves were viewed in isolation and

characterised simply tangible goods the solution to the present case would be much

simpler: the export restrictions in the contracts would clearly infringe Article 81 (1)

EC. Taking the export ban alone, whether or not combined with an exclusivity

clause, the Deutsche Grammophon, Miller, Old man and the sea and Maize seeds

cases would clearly indicate that the contract infringed Article 81(1) EC. In general,

only tangible goods are subject to exhaustion.43

186. The Commission submits however that the genuine subject matter of the export ban

in the contracts under consideration in the main proceedings is the provision of a

service, the broadcasting of live football matches. The smartcards/decoders are just

technical devices to enable supply of that service and they would be without value

to the consumer if the broadcaster did not supply the service of broadcasting the

football matches. The export ban relating to the smartcards (and decoders) therefore

aims to prevent consumers from receiving the broadcasting services for which the

smartcards are the "entry key".

187. As a result, the rules for services should be applied. Hence the reference case-law

for the relevant restriction of the broadcasting services would not be the case-law on

the compatibility with EC law relating to the distribution right but rather the Coditel

//judgment.

42 See also, in this regard, supra, paragraphs 56 and 57.

43 See Articles 2 and 3 of Directive 2001/29. Article 3(3) of Directive 2001/29 expressly excludes
the exhaustion of the making available right.
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b) The scope of the intellectual property rights

188. In view of the Court's judgment in Coditel II, it is important to determine the scope

of the intellectual property rights in issue. It follows logically from that judgment

that agreements governing the rights to broadcasts which are not covered by any

intellectual property rights come within the ambit of Article 81 (1) EC.

189. The referring courts find that only the anthem and certain other parts of the

broadcast in question meet the prerequisites for copyright protection. As stated

above, they consider the protection afforded by intellectual property rights to the

broadcasts in the present case to be fragmentary. Accordingly, severable parts of the

transmission are not protected by copyright at all. The Commission notes further,

that, even where a certain part of such a broadcast can be qualified as a protected

work, like the anthem, the act of showing the football broadcast on a single

television set is not an infringement of copyright as defined on Community level.

190. Article 11 paragraph 1 of the Berne convention44, which is not part of EC law, but

may be part of the English law, may result in such a broadcast being characterised

an infringement of (English) copyright only as far as protected parts of the

broadcast, such as the anthem, are concerned.

191. Consequently, the Commission is of the view that the main part of the broadcasts at

stake is not protected by copyright. Only ancillary parts such as the anthem and

short films shown before the match may be protected.

c) Coditel IIprinciples

192. As stated above, the Commission submits that the apposite starting point for

analysing the compatibility with Article 81(1) EC of an exclusive IP license for the

broadcasting of (live) sports events containing an export ban relating to the

smartcards is the Court's judgment in Coditel II. According to that judgment it

would be for the referring courts to establish whether or not the exercise of the

limited intellectual property rights creates barriers that are artificial and unjustifiable

in terms of the needs of the industry, or the possibility of charging fees which

44 Article 11 § 1 of the Berne Convention stipulates: "(1) Authors of dramatic, dramatico-musical
and musical works shall enjoy the exclusive right of authorizing: (i) the public performance of their
works, including such public performance by any means or process; (ii) any communication to the
public of the performance of their works."
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exceed a fair return on investment, or an exclusivity the duration of which is

disproportionate to those requirements, and whether or not, from a general point of

view, such exercise within a given geographic area is such as to prevent, restrict or

distort competition within the common market.

193. The Commission submits that the referring courts should take into account the

following factors.

194. In the first place, the territorial restrictions imposed in these cases are clear and

prima facie constitute a limitation of the choice of the consumer. If the contractual

clause containing the territorial restriction were to be upheld, a consumer resident in

the United Kingdom would be unable to watch the Greek pay-TV channels without

breaching the clause, in spite of the fact that the consumer had paid for the

subscription to the Greek channels. Indeed, there is a quite wide-spread "grey

market" phenomenon that potentially concerns around 9 million EU consumers

resident in an EU Member State other than their own.45 Because smartcards are used

to restrict access to the broadcasts, pay-TV offers are generally limited to national

territories and the common market is thus segmented. Potential competition between

pay-TV operators established in the different Member States is thereby eliminated.

In the present cases, the Greek pay-TV operator Nova cannot compete with the

British pay-TV operator BSkyB for viewers resident outside Greece (i.e. in the

United Kingdom).

195. It should also be recalled that the broadcasts at stake are only protected by copyright

in ancillary aspects. The Commission submits that, in general terms, the protection

afforded by copyright over very limited aspects of the broadcast cannot justify the

export ban on smartcards.

196. Nevertheless, those general terms need to be qualified. The issue of the efficiencies

brought about by the segmentation of the Common market should be examined. It is

important, in a case such as the present circumstances where the copyright concerns

are ancillary, to have regard to the likely effects of the clause in question, as applied

in a specific economic setting.

45 See also supra, paragraph 65.
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197. Right holders such as the FAPL claim that territorial restrictions placed on the

licensees are necessary to support a sales model which recognises varying consumer

demand. Clearly, the opportunity to see English football teams play has a greater

value to British viewers than those situated in other member States which have their

own football league matches. Viewers outside the United Kingdom may wish to

have the opportunity to view English matches but that opportunity is likely to be

less valuable to them than viewing their own local teams. Licenses granted on a

territory by territory or regional basis recognise that difference in value. Without

such territorial restrictions, the returns to right holders would be jeopardized as a

result of the reduction in value of cross-border availability of content licensed in

another local market.

198. Moreover, certain specific aspects of the broadcasting market have to be kept in

mind. For instance, licences for a "live" broadcast of a given event or match may

indeed justify exclusivity. Only a broadcaster who can hope to gain a certain

number of viewers is likely to invest in the broadcast and provide a state-of-the-art

programme. Exclusivity of such live broadcast rights may thus generate efficiencies.

199. Certain aspects specific to the sports broadcasting markets should also be kept in

mind. In its past decisions, the Commission defined the (up-stream) market for the

sale of sports rights and the (downstream) broadcasting markets as national markets

(see e.g. the Bundesliga46 and FAPL41 commitment decisions). The popularity of

certain sports differs appreciably from one Member State to another. Popular

competitions are still organised on a mainly national basis, such as the national

football leagues, and viewers generally have a greater interest to watch those

national competitions. As remarked upon above, the value of broadcasting licences

for certain sports will differ greatly from one Member State to another. One would

expect therefore that a broadcaster targeting viewers in the United Kingdom to be

willing to pay a much higher price for the FAPL rights than a broadcaster targeting

Greek viewers.

46 Case COMP/C-2/37.214 of 19.01.2005, Deutscher Fussballb, Joint selling of the media rights to
the German Bundesliga.

47 Case COMP of 21.02.2008, PO/FA Premier League Limited and British Sky Broadcasting pic.
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200. The Commission submits that the abolition of the territorial restriction on the use

of the smartcard would lead to EEA-wide licences. As the broadcaster buying such a

potential EEA-wide licence from the FAPL is very likely to make most of its profits

in England, it will probably be inclined to keep the high prices paid there. Those

high prices may well become prohibitively high for viewers outside the United

Kingdom. The FAPL thus could protect its home market but may not be able to

exploit its product in other Member States. The offer for consumers would thereby

be limited without leading to any pro-competitive effects. On the other hand, it is

unlikely that the broadcaster would lower the British prices in order to capture

ancillary gains abroad.

201. Probably for these reasons, the Bundesliga and FAPL commitment decisions

implicitly accepted that the football live rights are sold on an exclusive basis and

territory by territory.

202. Nevertheless the outright ban on the export of smartcards and decoders goes beyond

the objective of preventing the Greek broadcaster from showing FAPL matches

outside Greece. The outright ban prevents a Greek viewer resident in the United

Kingdom, for example, from viewing sports programmes and content of political

and cultural relevance other than the FAPL matches that are present in the Nova

offer. FAPL does not hold the rights for most of the content of the broadcasts

offered by Nova and has therefore no reason for preventing Nova from showing this

content in the United Kingdom. The complete export ban is in particular

disproportionate if there are technical means to prevent British residents from

viewing FAPL content only without interfering with the other content offered by

Nova.

203. Also, the national courts when applying Article 81 (1) EC should take into

consideration the possibility of other, less radical clauses. The concerns of FAPL

could perhaps be met by charging a top up price for Greek customers located in the

United Kingdom who wish to view the FAPL football events broadcasted with

Greek commentary, interviews to the players in Greek and the like.

204. Finally, the Commission remarks that the questions referred deal solely with the

application of Article 81 (1) EC and do not touch upon Article 81 (3) EC. The

application of Article 81 (3) EC raises issues which are thus not considered.
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205. In light of all the above, the Commission considers that the Court's answer to

question 10 in case C-403/08 and to question 8 in case C-429/08 should be the

following:

"Article 81 (1) EC should be interpreted as meaning that an exclusive

licensing contract that contains an obligation requiring the licensed

broadcaster to prevent its smartcards being used outside the licensed territory

has as its object the restriction of competition in an appreciable and

disproportionate manner in the light of the particular circumstances of the

cases pending before the referring courts, in particular that the main part of

the broadcast is not covered by copyright protection, that the English Premier

League matches constitute only a small part of the whole set of NOVA's

broadcasts and that fees have been paid in Greece by subscribers there."

V. CONCLUSIONS

206. For the reasons set out above, the Commission would propose to answer the

questions asked by the referring courts in the following sense:

"1. The notion of "illicit device" within the meaning of Article 2(e) of

Directive 98/84/EC must be interpreted as not referring to a conditional

access device which is made by or with the consent of a service provider

and originally supplied subject to a limited contractual authorisation to use

the device to gain access to a protected service only within the territory of

one Member State, if it is used to gain access to that protected service in

the territory of another Member State. Directive 98/84/EC must be

therefore be interpreted as not applying in the field of the free movement

of such conditional access devices and of the free movement of protected

services provided on the basis of such devices.

2. Examination of Question 4 in case C-429/08 has not revealed any factor

capable of affecting the validity of Article 4(3) of Directive 98/84/EC in

light of the principles of non-discrimination and proportionality or in light

of any other relevant Treaty provisions, such as those on the free

movement of goods and services within the Community.
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3. Articles 28 and 49 EC must be interpreted as precluding the

application of a provision of the national law of a Member State which

makes it unlawful to import, sell or use in that Member State, in order to

gain access to a protected service, a conditional access device issued by or

with the consent of a service provider in another Member State, if it was

originally supplied subject to a limited contractual authorisation to use the

device to gain access to that protected service only within the territory of

the latter Member State.

4. (a) The concept of reproduction in part of a work referred to in Article 2

(a) of Directive 2001/29/EC is to be understood as an autonomous concept

of Community law.

(b) Only the limited number of fragments which co-exist simultaneously

at a given moment in time should be considered to determine whether

there was (full or partial) reproduction of a work.

(c) Article 2 of Directive 2001/29/EC is to be interpreted in that sense that

the reproduction right extends to the creation of transient images on a

television screen. However, such acts of reproduction may come under the

lawful use exception provided for in Article 5 (1) (b) of Directive

2001/29/EC, provided that the sole purpose of these acts is to enable the

perception of the work by the person performing them, unless at least one

preceding act of exploitation by that person having the same purpose is

neither authorised by the rightholder nor covered by an exception or

limitation.

5. Article 5(1) of Directive 2001/29/EC is to be interpreted in the sense

that transient copies of a work created within a satellite television decoder

box or on a television screen linked to the decoder box, and whose sole

purpose is to enable the perception of the work not otherwise restricted by

law are not to be regarded as having "independent economic significance"

within the meaning of that provision.

6. Article 3(1) of Directive 2001/29/EC is to be interpreted in the sense

that a "communication to the public" within the meaning of that provision

does not take place when a satellite broadcast is received at commercial



68

premises and communicated or shown at those premises via a single

television screen and speakers to members of the public present in those

premises.

7. Article l(2)(b) of Directive 93/83 is not to be interpreted in such a way

as meaning that the mere fact that an act of broadcasting of a work is

lawful under that provision implies that subsequent acts of reproduction

which are performed by the person receiving the broadcasted signal and

the purpose of which is to enable the perception of the broadcasted work -

such as the making of transient copies created inside a satellite decoder

box or an a television screen - are ipso facto also lawful.

8. Article 81 (1) EC should be interpreted as meaning that an exclusive

licensing contract that contains an obligation requiring the licensed

broadcaster to prevent its smartcards being used outside the licensed

territory has as its object the restriction of competition in an appreciable

and disproportionate manner in the light of the particular circumstances of

the cases pending before the referring courts, in particular that the main

part of the broadcast is not covered by copyright protection, that the

English Premier League matches constitute only a small part of the whole

set of NOVA's broadcasts and that fees have been paid in Greece by

subscribers there."

Xavier LEWIS Hannes KRAEMER Ion Victor ROGALSKI

Agents of the Commission




