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Otherwise Print Disabled? 



 2 

1. INTRODUCTION 

(1) Persons who are blind, visually impaired or who are otherwise unable to access printed 

material (‘print-disabled’) do not have equal access to the world of books and printed material 

unless the books and printed material are in formats that are accessible to them (‘accessible-

format copies’). However, as books and printed material are protected by copyright as literary 

works, reproducing and distributing a copy of that work in an accessible format copy requires 

the authorisation of the holders of the rights in the books and printed material. At present, 

accessible format copies are usually produced and distributed at national level by specialised 

organisations which serve, for example the blind. Depending on the copyright regime in place 

in that country, these organisations are either authorised under licences from the rightholders 

that hold the rights in the books or printed material and/or are entitled to reproduce, distribute 

and make available the accessible format copies under limitations or exceptions to copyright.  

(2) Up until now, there has been no international legal framework which deals with either a 

specific copyright limitation or exception for print-disabled persons or for the cross-border 

exchange of works in accessible formats. The lack of an international legal framework which 

addresses the reproduction, distribution and making available of copies of works in accessible 

format under a limitation or exception and the cross-border exchange of such copies leads to a 

duplication of effort in making accessible-format copies, even across countries sharing the 

same language. In addition, there are the costs of producing accessible-format copies and the 

limited resources available to organisations serving the blind. Therefore, it was acknowledged 

by the international community that there is a need to ensure equal access for the blind, 

visually impaired and otherwise print-disabled persons by addressing existing copyright law 

and also to increase the number and circulation of works in accessible formats, by putting in 

place a legal framework at international level.  

(3) In 2009, negotiations began in the World Intellectual Property Organisation (WIPO) on a 

possible international treaty introducing limitations and exceptions to copyright for the benefit 

of people who are blind, visually impaired or otherwise print-disabled, with the objective of 

facilitating the cross-border exchange of books and other print material in accessible formats. 

On 26 November 2012, the Council adopted a Decision authorising the Commission to 
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participate in these negotiations, on behalf of the European Union
1
. The WIPO negotiations 

were successfully concluded at the diplomatic conference held in Marrakesh between 17 and 

28 June 2013. These led to the adoption of the Marrakesh Treaty to Facilitate Access to 

Published Works for Persons who are Blind, Visually Impaired, or otherwise Print Disabled 

(‘the Marrakesh Treaty’) on 27 June 2013 (Annex A1). 

(4) The Marrakesh Treaty establishes a set of international rules which ensure that there is a 

mandatory limitation or exception to copyright at national level for the benefit of people who 

are blind, visually impaired, or otherwise print-disabled. In addition, the Marrakesh Treaty 

enables the cross-border exchange of accessible-format copies of published works that have 

been made under that exception or limitation to copyright in any of the Contracting Parties to 

the Marrakesh Treaty. In the view of the Commission, the rules the Marrakesh Treaty seek to 

put in place and therefore the subject matter of the Marrakesh Treaty fall within the exclusive 

competence of the European Union. The Commission has maintained this position before the 

Council at every stage. 

(5) On 14 April 2014, the Council authorised the signature of the Marrakesh Treaty on behalf of 

the European Union
2
. The Decision was based on both Articles 114 and 207 TFEU. On that 

occasion, a number of statements were delivered. The Commission stressed once again that 

the Marrakesh Treaty falls within the exclusive competence of the Union, whereas several 

Member States considered that it did not.
3
 

(6) On 21 October 2014, the Commission adopted a proposal for a decision on the conclusion of 

the Marrakesh Treaty on behalf of the European Union
4
 ('the proposal for a Council 

Decision'). The proposal for a Council Decision explains that in light of the Marrakesh 

Treaty’s subject matter the Council’s decision on the conclusion of the Marrakesh Treaty 

                                                 

1
 Council Decision on the participation of the European Union in negotiations for an international agreement within the 

World Intellectual Property Organisation on improved access to books for print impaired persons; 16259/12 EU 

RESTRICTED. 

2
 Council Decision 2014/221/EU of 14 April 2014 on the signing, on behalf of the European Union, of the Marrakesh 

Treaty to Facilitate Access to Published Works for Persons who are Blind, Visually Impaired, or otherwise Print 

Disabled. (OJ L115, 17.4.2014, p. 1) 

3
  See Council document 8305/14 to be found at http://data.consilium.europa.eu/doc/document/ST-8305-2014-ADD-

1/en/pdf. 

4
 COM(2014)638 final. The proposal can be consulted in all languages in http://eur-lex.europa.eu/legal-

content/EN/TXT/?qid=1434697017422&uri=CELEX:52014PC0638.  
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should be based on Articles 114, 207, and 218(6)(a)(v) of the Treaty on the Functioning of the 

European Union (TFEU). 

(7) The proposal was put forward on the basis that the EU had exclusive competence to conclude 

the Marrakesh Treaty. The proposal for a Council Decision has been discussed at working 

group level, and twice at COREPER. The proposal for a Council Decision has not obtained 

the necessary majority in the Council. Several Member States consider that the Marrakesh 

Treaty does not fall within the European Union’s exclusive external competence, but it is only 

covered by shared competences. Member States are divided on whether the Union has 

exclusive competence or not over the entire Marrakesh Treaty, and most of them are unlikely 

to ratify given the legal uncertainties involved, although a minority of Member States have 

indicated their willingness to ratify even in the absence of any authorisation by the European 

Union. Accordingly, the Marrakesh Treaty will not be concluded for the time being by the 

European Union. 

(8) Finally, on 19 May 2015, the Council adopted the approach submitted by the Presidency 

which foresees a request to the Commission under Article 241 TFEU to submit without delay 

a legislative proposal to amend the EU legal framework.  

(9) In the light of the foregoing, the Commission considers it now necessary to submit to the 

Court a request, pursuant to Article 218(11) TFEU, for an opinion on the nature and scope of 

the competence of the European Union as regards the Marrakesh Treaty to Facilitate Access 

to Published Works for Persons who are Blind, Visually Impaired, or otherwise Print 

Disabled. 

2. LEGAL FRAMEWORK 

2.1. The Marrakesh Treaty 

(10) The Marrakesh Treaty obliges every Contracting Party to provide, in their national copyright 

laws, for a limitation or exception to the rights of reproduction, distribution and making 

available to the public, to facilitate the availability of works in accessible formats for the 
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Marrakesh Treaty’s beneficiaries
5
 and to provide for the export and import by distribution and 

making available of those accessible formats in any form.  

(11) The Marrakesh Treaty has 22 Articles. The key provisions are Articles 2-9, 11, 12. 

(12) Article 2 of the Marrakesh Treaty defines ‘works’ ‘accessible format copy’ and ‘authorised 

entity’ for the purposes of the Marrakesh Treaty. Article 3 lays down who is the ‘beneficiary 

person’ i.e. the person who has the benefit of the limitation or exception and can use the 

accessible format copy. 

(13) The notion of ‘works’ is confined to literary and artistic works within the meaning of Article 

2(1) of the Berne Convention for the Protection of Literary and Artistic Works (‘the Berne 

Convention’), in the form of text, notation and/or related illustrations, whether published or 

otherwise made publicly available in any media. By virtue of an agreed statement, this also 

covers audiobooks. 

(14) An ‘accessible-format copy’ is defined as a copy in an alternative manner and form compared 

to the format in which the work has been published and which gives a beneficiary person 

access to the work as comfortably as sighted people could access it. The accessible-format 

copy must be used exclusively by beneficiaries and it must respect the integrity of the original 

work.  

(15) An ‘authorised entity’, is, inter alia, a government institution or other organisation that 

provides education, instructional training, adaptive reading or information access to blind, 

visually impaired, or otherwise print-disabled persons on a non-profit basis. 

(16) Articles 4, 5 and 6 lay down the principal obligations with regard to the mandatory limitation 

or exception for the accessible format copy and the export and import of the accessible format 

copy.  

(17) Articles 4(1) provides for mandatory introduction of an exception or limitation to national 

copyright law to enable accessible format copies to be made under certain conditions. Article 

5(1) provide for the cross border exchange of accessible format copies whilst Article 6 

                                                 

5
 Contracting Parties may also provide for a limitation or exception to the right of public performance and, according 

to the attached agreed statement, to the right of translation to the extent allowed by the Berne Convention. 
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provides for a commensurate obligation in relation to the importation of accessible format 

copies.  

(18) Article 4(1)(a) requires Contracting Parties to introduce into their national copyright law a 

mandatory exception or limitation to the right of reproduction, right of distribution and the 

right of making available as provided for the WIPO Copyright Treaty (WCT) in order to 

facilitate the availability of works in accessible format copies for beneficiary persons.  

(19) Article 4(2) provides for certain ways in which Contracting Parties may fulfil the obligation in 

Article 4(1). Contracting Parties may permit authorised entities without permission of the 

rightholder in a work, to make an accessible format copy, obtain accessible format copies 

from another authorised entity and supply those copies to beneficiary persons including 

electronically by wire or wireless means, or by non-commercial lending under certain 

conditions.  

(20) Article 5 and 6 provide that, to the extent a Contracting Party permits a beneficiary or an 

authorised entity to make an accessible-format copy of a work, it should also permit 

accessible-format copies to be exported and imported. The obligations on export and import 

are subject to a number of conditions. 

(21) Article 5 provides for export cross border by an act of distribution or making available of 

accessible format copies where these are made under the exception or limitation in Article 4 

and the export is to a beneficiary person or an authorised entity in another Contracting Party. 

This may be done by authorised entities. Article 5(4) also requires Contracting Parties to 

ensure that accessible format copies received by authorised entities where these copies are 

imported from a Contracting Party that is not subject to Article 9 Berne Convention, that 

those copies can only be reproduced, distributed, made available within the receiving 

Contracting Party’s jurisdiction if they ensure that relevant limitations or exceptions to the 

rights of reproduction, distribution and making available to the public are subject to the 

‘three-step test’. This means that either they must be a party to the WIPO Copyright Treaty 

(WCT) or they must otherwise ensure that the relevant limitations or exceptions are limited to 

certain special cases which do not conflict with the normal exploitation of the work and do 

not unreasonably prejudice the legitimate interests of the rightholder. 
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(22) Article 7 provides that Contracting Parties should ensure access by beneficiary persons where 

technological protection measures are in use by rightholders on works, so that the benefit of 

the exception under the Marrakesh Treaty is not undermined. Contracting Parties are obliged 

to take appropriate measures, if necessary, to ensure that when they provide adequate legal 

protection and effective legal remedies against the circumvention of effective technological 

measures, this legal protection does not prevent the beneficiaries from enjoying the 

limitations and exceptions provided for in the Marrakesh Treaty.  

(23) Article 8 aims to protect the privacy of the beneficiary persons on an equal basis with others. 

Article 9 covers cooperation in relation to that cross-border exchange. Contracting Parties are 

required to protect the privacy of beneficiary persons and to cooperate in order to facilitate the 

cross-border exchange of accessible-format copies.  

(24) Articles 10, 11 and 12 provide general guidance on the interpretation and application of 

exceptions and limitations in copyright law. In particular, Article 12 reminds Contracting 

Parties of the need to comply with obligations already agreed under Article 9(2) of Berne, 

Article 13 of TRIPS and Article 10(2) of the WCT in relation to exceptions and limitations. 

These provisions are usually referred to as the ‘three steps test’ for limitations and exceptions. 

The Marrakesh Treaty confirms that Contracting Parties are free to determine the appropriate 

method of implementing the Marrakesh Treaty within their own legal system and practice. 

The Marrakesh Treaty recognises that the Contracting Parties may maintain or implement 

other limitations and exceptions for beneficiaries and people with other disabilities, outside 

the scope of the Marrakesh Treaty. 

(25) Finally, Articles 13 to 22 contain administrative and procedural provisions that are very 

similar to those in other WIPO Treaties in the field of copyright. The Marrakesh Treaty will 

enter into force once twenty Contracting Parties have ratified it. 

(26) The European Union may become a party to the Marrakesh Treaty, having made the 

declaration during the Marrakesh diplomatic conference, that it is competent in respect of, and 

has its own legislation binding on all its Member States on matters covered by this Treaty and 

that it has been duly authorised, in accordance with its internal procedures, to become party to 

the Marrakesh Treaty. The European Union signed the final act of the diplomatic conference 

on 28 June 2013 and signed the Marrakesh Treaty on 30 April 2014 in Geneva. 
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2.2. Directive 2001/29/EC 

(27) Directive 2001/29/EC harmonises the exclusive right of reproduction (Article 2(a)), the right 

of communication to the public including the right to make available to the public (Article 

3(1)), and the exclusive right of distribution (Article 4) of authors in their works. See in 

particular Recital 4 which refers to the need for a harmonised legal framework which would 

provide legal certainty and Recital 6 where the reasons for doing so at Union level are set 

out:,  

‘(4) A harmonised legal framework on copyright and related rights, through increased 

legal certainty and while providing for a high level of protection of intellectual 

property, will foster substantial investment in creativity and innovation, including 

network infrastructure ... 

(6) Without harmonisation at Community level, legislative activities at national level 

which have already been initiated in a number of Member States in order to respond to 

the technological challenges might result in significant differences in protection and 

thereby in restrictions on the free movement of services and products incorporating, or 

based on, intellectual property, leading to a refragmentation of the internal market and 

legislative inconsistency. The impact of such legislative differences and uncertainties 

will become more significant with the further development of the information society, 

which has already greatly increased transborder exploitation of intellectual property. 

This development will and should further increase. Significant legal differences and 

uncertainties in protection may hinder economies of scale for new products and 

services containing copyright and related rights. 

(28) The exclusive rights provided for in Articles 2-4 of the Directive are the principal rights of 

authors and should be read alongside recitals 21 (right of reproduction), Recital 23 and 24 

(right of communication to the public), Recital 28 (right of distribution) The scope of each 

right has been interpreted by the Court of Justice on a number of occasions.  

(29) As regards exceptions and limitation to the exclusive rights of the author in Articles 2, 3 and 

4, these are provided for in an exhaustive enumeration of the exceptions or limitations in 

Article 5 of Directive 2001/29/EC with the aim of ensuring the smooth functioning of the 

internal market in goods and services (recitals 32 and 33).  

(30) Member States may, therefore, provide for exceptions to each of the rights as provided in 

Article 5(2) and (3). The exceptions or limitations chosen by the legislature reflect the legal 

traditions of Member States and in particular many of them are of a public interest nature in 

order to ensure a fair balance between rightholders and users of copyright protected works in 

a number of different societal fields. This is acknowledged in Recital 34 where it states that 
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Member States should be given the option of proving an exception or limitation for cases 

such as inter alia, educational or scientific purposes, news reporting, public libraries, “use by 

people with disabilities” and public security. 

(31) The Directive also acknowledges that exceptions or limitations should be exercised in 

accordance with the ‘three-step test’ which now forms part of the text of the Directive at 

Article 5(5) (with an accompanying recital 44). 

(32) In the case of use by persons with a disability, there is a specific exception at Article 5(3)(b) 

in relation to the right of reproduction and communication to the public including the right of 

making available (see also recital 43)
6
. In accordance with Article 5(4), where Member States 

provide an exception to the right of reproduction or communication to the public, they may 

also do so for the right of distribution. 

(33) In addition, Article 6 of the Directive covers the obligations as to technological measures. In 

particular, it provides for a mechanism in Article 6(4) in order to ensure that beneficiaries of 

certain exceptions in the public interest, can continue to have the benefit of those exceptions 

where technological protection measures are applied by rightholders in Article 5(2) and (3)  

Article 5(2)(b) is one such exception included in Article 6(4). 

(34) The interpretation of Article 5 of the Directive has been the subject of abundant case law. The 

Court of Justice has made it clear that this provision is to be interpreted autonomously and 

uniformly,
7
 and that it is subject of a restrictive interpretation.

8
 The Court of Justice has 

specifically interpreted articles 5(1)
9
, 5(2)(a)

10
, 5(2)(b)

11
, 5(2)(c)

12
, 5(2)(d)

13
, 5(2)(e)

14
, 

5(3)(b)
15

, 5(3)(e)
16

, 5(3)(d)
17

, 5(3)(k)
18

, 5(3)(n)
19

 and 5(5)
20

. 

                                                 

6
  "3. Member States may provide for exceptions or limitations to the rights provided for in Articles 2 and 3 in the 

following cases:  

… 

(b) uses, for the benefit of people with a disability, which are directly related to the disability and of a non-

commercial nature, to the extent required by the specific disability;" 

7
  Judgment in Padawan, C-467/08, EU:C:2010:620, paragraph 37; judgment in DR and TV2 Danmark, C-510/10, 

EU:C:2012:244; judgment in Deckmyn and Vrijheidsfonds, C-201/13, EU:C:2014:2132, paragraph 17. 

8
  Judgments in Painer, C-145/10, EU:C:2011:798, para 109, and ACI Asam, C-435/12, EU:C:2014:254, paras 22-25. 

9
  Judgment in Infopaq International, C-5/08, EU:C:2009:465; judgment in Football Association Premier League Ltd 

and Others, C-403/08 and C-429/08, EU:C:2011:631; order in Infopaq International, C-302/10, EU:C:2012:16; 

judgment in Public Relations Consultants Association, C-360/13, EU:C:2014:1195 
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(35) In general terms, the judgment in DR and TV 2 Danmark, relating to exceptions and 

limitations,
21

 considers that the Union has replaced Member States as regards the 

implementation of Articles 1 to 21 of the Berne Convention, applicable by reference included 

in Article 1(4) of the WIPO Copyright Treaty
22

:  

"29 With regard to the Berne Convention, the European Union, although not a party to 

it, is nevertheless obliged, under Article 1(4) of the WIPO Copyright Treaty, to which 

it is a party, which forms part of its legal order and which Directive 2001/29 is 

intended to implement, to comply with Articles 1 to 21 of the Berne Convention […] 

31 That being so, by adopting Directive 2001/29/EC on the harmonisation of certain 

aspects of copyright and related rights in the information society, the European Union 

legislature is deemed to have exercised the competence previously devolved on the 

Member States in the field of intellectual property. Within the scope of that directive, 

the European Union must be regarded as having taken the place of the Member States, 

which are no longer competent to implement the relevant stipulations of the Berne 

Convention […]" (emphasis added). 

(36) As regards the concept of ‘work’, the Marrakesh Treaty states that this covers artistic and 

literary works within the meaning of the Berne Convention. The Court of Justice has 

acknowledged in Infopaq that it is apparent from the scheme of the Berne Convention that the 

                                                                                                                                                                    

10
  Judgment in VG Wort, C-457/11 to C-460/11, EU:C:2013:426; judgment in Eugen Ulmer, C-117/13, 

EU:C:2014:2196. 

11
  Judgment in Padawan, C-467/08, EU:C:2010:620; judgment in Stichting de Thuiskopie, C-462/09, EU:C:2011:397; 

judgment in Luksan, C-277/10, EU:C:2012:65; judgment in VG Wort, C-457/11 to C-460/11, EU:C:2013:426; 

judgment in Amazon.com International Sales, C-521/11, EU:C:2013:515; judgment in ACI Asam, C-435/12, 

EU:C:2014:254; judgment in Copydan Båndkopi, C-463/12, EU:C:2015:144; judgment in Eugen Ulmer, C-117/13, 

EU:C:2014:2196. 

12
  Judgment in Eugen Ulmer, C-117/13, EU:C:2014:2196 

13
  Judgment in DR and TV2 Danmark, C-510/10, EU:C:2012:244 

14
  Judgment in OSA, C-351/12, EU:C:2014:110 

15
  Judgment in OSA, C-351/12, EU:C:2014:110. 

16
  Judgment in Painer, C-145/10, EU:C:2011:798 

17
  Judgment in Painer, C-145/10, EU:C:2011:798. 

18
  Judgment in Deckmyn and Vrijheidsfonds, C-201/13, EU:C:2014:2132 

19
  Judgment in Eugen Ulmer, C-117/13, EU:C:2014:2196 

20
  Judgment in Painer, C-145/10, EU:C:2011:798; judgment in OSA, C-351/12, EU:C:2014:110; judgment in ACI 

Asam, C-435/12, EU:C:2014:254; judgment in Public Relations Consultants Association, C-360/13, 

EU:C:2014:1195 

21
  Judgment in DR and TV2 Danmark, C-510/10, EU:C:2012:244, paragraphs 29 to 31. 

22
  It is to be noted also that the TRIPS agreement refers to the Berne Convention on numerous instances, and 

specifically in relation to copyright and related rights incorporates Articles 1 through 21 of the Berne Convention and 

the Appendix thereto (See Article 9.1 TRIPS) 



 11 

protection of certain subject matter as artistic or literary works pre-supposes that they are 

intellectual creations
23

. The Court then stated that in establishing a harmonised legal 

framework for copyright, the Directive is based on the same principle. The Court then held 

that as a matter of Union law, copyright for the purposes of Article 2(a) (and by analogy 

Article 3(1) and Article 4) is liable to apply only in relation to subject matter which is original 

in the sense of the author’s intellectual creation. In so doing, the Court established a Union 

notion of ‘work’. 

3. LEGAL ANALYSIS 

(37) The Commission has based its proposal for conclusion both on Article 114 and 207 TFEU. 

The same legal bases were used for the signature decision.  

(38) In essence, Article 114 is relied upon because the obligations in the Marrakesh Treaty will 

have a harmonising effect as regards the laws of Member States in that it affects the existing 

harmonisation measures, in particular Articles 2-6 of Directive 2001/29/EC on the 

harmonisation of certain aspects of copyright and related rights in the information society
24

 

which will be applied to the Union concept of work.  

(39) Article 207 TFEU is relied upon in order to cover the exchange of accessible format copies 

with third countries. An accessible format copy would be goods. The Commission considered 

that each of the two objectives were equally important, but it also submitted that the inclusion 

of Article 114 TFEU as legal basis did not imply that competence is not exclusive, since in 

any event exclusive competence flows from Article 3(2) TFEU. 

(40) In the following paragraphs the arguments to consider that there is exclusive competence will 

be developed, both for Article 207 and 114 TFEU. Should the Court consider that Article 207 

suffices as legal basis, competence will be exclusive pursuant to Article 3(1) TFEU. 

However, even if the correct legal basis was Article 114 TFEU alone, competence is 

exclusive pursuant to Article 3(2). Although this request aims at clarifying if competence is 

exclusive, and the nature of the competence based on Article 3(2) TFEU is independent from 

                                                 

23
  Judgment in Infopaq International, C-5/08, EU:C:2009:465, paras 34-38. 

24
 OJ L 167, 22.6.2001, p. 10. 
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the legal basis (see paragraph (75) below), it would also be important to know what the 

appropriate legal basis for the decision on conclusion of the Marrakesh Treaty should be
25

. 

3.1. Articles 207 and 3(1) TFEU 

(41) The Union has exclusive competence for all items falling within the scope of the common 

commercial policy, on the basis of Article 3(1) TFEU. All the items listed in Article 207(1) 

TFEU fall within the scope of the common commercial policy. Article 207(1) explicitly 

includes the "commercial aspects of intellectual property". Consequently, the commercial 

aspects of intellectual property fall within the scope of the common commercial policy and 

the Union has exclusive competence over them.  

(42) The Commission submits that the notion of "commercial aspects of intellectual property" 

covers the entirety of the Marrakesh Treaty, or at least Articles 5 and 6 and those aspects of 

the other Articles that relate to them. As the Court of Justice explained in Daiichi Sanyko and 

Sanofi-Aventis Deutschland,
26

 it follows from Article 207(1) TFEU – and, in particular, from 

its second sentence – that the common commercial policy relates to trade with non-member 

countries, not to trade in the internal market. A Union act falls within the common 

commercial policy if it relates specifically to international trade in that it is essentially 

intended to promote, facilitate or govern trade and has direct and immediate effects on trade.
27

 

The Court also clarified that of the rules adopted by the Union in the field of intellectual 

property, "only those with a specific link to international trade are capable of falling within 

the concept of "commercial aspects of intellectual property" in Article 207(1) TFEU and 

hence the field of the common commercial policy".
28

  

(43) The Court of Justice agreed with the Commission in Daiichi that, following the entry into 

force of the Lisbon Treaty, the TRIPS Agreement is covered by the notion of "commercial 

aspects of intellectual property". In the view of the Court, although the rules in the TRIPs 

Agreement "do not relate to the details, as regards customs or otherwise, of operations of 

                                                 

25
  A request for an opinion may also concern the choice of legal basis, see Opinion 2/92, EU:C:1995:83. 

26
  See judgment in Daiichi Sankyo and Sanofi-Aventis Deutschland, C-414/11, EU:C:2013:520, para 50. See also Case 

C-137/12: European Commission v Council, EU:C:2013:675, para. 56. 

27
  Opinion 2/00, EU:C:2001:664, para. 40; Case C-347/03 Regione autonoma Friuli-Venezia Giulia and ERSA, 

EU:C:2005:285, para. 75; and Case C-411/06 Commission v Parliament and Council, EU:C:2009:518, para. 71 

28
  See Case C-414/11 Daiichi Sankyo and Sanofi-Aventis Deutschland, EU:C:2013:520, para. 52. 
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international trade as such, they have a specific link with international trade",
 29

 as they are 

"intended to standardise" certain rules concerning the availability, scope and use of 

intellectual property rights "at world level and thereby to facilitate international trade".
30

 The 

argument putting into doubt the existence of the link with international trade because of the 

fact that "at least the provisions of Part II of the TRIPs Agreement (concerning the 

availability, scope and use of intellectual property rights) fall within the field of the internal 

market, by virtue in particular of Articles 114 TFEU and 118 TFEU", was rebutted by the 

Court, since it "does not take sufficient account of the objective of the TRIPs Agreement in 

general, and Part II of the agreement in particular".
31

   

(44) In that respect, the Court ruled that the primary objective of the TRIPs Agreement is to 

"strengthen and harmonise the protection of intellectual property on a worldwide scale"
32

 (our 

emphasis), in order to reduce "distortions of international trade by ensuring, in the territory of 

each member of the WTO, the effective and adequate protection of intellectual property 

rights. Part II of the agreement contributes to attaining that objective by setting out, for each 

of the principal categories of intellectual property rights, rules which must be applied by every 

member of the WTO."
33

 The Court concluded by stating that the context of the rules in the 

TRIPS Agreement "is the liberalisation of international trade, not the harmonisation of the 

laws of the Member States of the European Union"
34

. 

(45) In this case, the setting of international standards in the field of intellectual property appears 

to be a mere means of achieving the objective of the liberalisation of international trade, 

rather than an objective as such. In any event, the Commission notes that three central 

provisions specifically relate to international trade. These are Article 5 on "cross-border 

exchange of accessible format copies", Article 6 on "importation of accessible format copies" 

and Article 9 on "cooperation to facilitate cross-border exchange".  

                                                 

29
  Ibid. para. 53. 

30
  Ibid, para 59. 

31
  Ibid, para. 57. 

32
  Ibid, para. 58. 

33
  Ibid. 

34
  Ibid., paras 60. 
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(46) The Commission submits that this line of case law is not limited to WTO agreements, unlike 

some Member States have argued in the debates in the Council. 

(47) Firstly, the judgment in Regione autonoma Friuli-Venezia Giulia and Agenzia regionale per 

lo sviluppo rurale (ERSA),
35

 is relevant in this context. It was examined whether Article 133, 

the predecessor of Article 207 TFEU, could be the legal basis of the EC-Hungary Agreement 

on wines. The question was specifically asked "in view of the fact that that agreement 

contains rules governing the protection of geographical names which have intellectual and 

commercial property significance"
36

. 

(48) The Court found that the principal objective of such agreements was to promote trade 

between the Contracting Parties by facilitating on a reciprocal basis, on the one hand, the 

marketing of wines originating in the third countries concerned by guaranteeing those wines 

the same protection as that provided for in respect of quality wines of Community origin and, 

on the other, the marketing in those third countries of wines originating in the Community. 

The guarantee of reciprocal protection for certain geographical indications was an "instrument 

directly affecting trade in wines". The judgment shows that the protection of intellectual 

property may be covered by the common commercial policy even if the agreement is not 

concluded within the framework of WTO.  

(49) Secondly, the conditional access services case
37

 confirms that trade in services is covered by 

Article 207 even if the international agreement is not concluded in the framework of the 

WTO. The Court annulled the Council decision and ruled that the correct legal basis is Article 

207 TFEU. Basing its reasoning primarily on the findings of the Daiichi case, it found that the 

main objective of the Convention was the introduction of similar to the Union level protection 

in European non-member countries in order to promote the supply of such services to those 

states by EU service providers, and therefore that objective has a specific connection with 

international trade in those services, "by dint of which it can legitimately be linked to the 

common commercial policy".
38

 The Court considered that that conclusion was not affected by 

                                                 

35
  Judgment in Regione autonoma Friuli-Venezia Giulia and Agenzia regionale per lo sviluppo rurale (ERSA), Case C-

347/03, EU:C:2005:285, paras 71-83. 

36
  Ibid para 71. 

37
  Case C-137/12: European Commission v Council, EU:C:2013:675. 

38
  Ibid paras 60 to 67. 
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the fact that the aim, referred to in the second sentence of Article 1 of the Convention, of 

approximating the legislation of the contracting parties was pointing to a link to the internal 

market policy. Indeed, the primary objective of the convention being the one described above 

(ie supply of services to non-EU countries by EU service providers), the reference to the 

approximation of the legislation of the contracting parties appeared to be a mere reference to a 

means of achieving that objective, rather than an objective as such.  

(50) With regard to the Marrakesh Treaty, it obliges the contracting parties to introduce in their 

national legislation a limitation or exception to the protection of copyright (Article 4). From 

that point of view, the Marrakesh Treaty necessarily approximates the legislation of the 

contracting parties (or sets certain standard rules). At the same time, the Marrakesh Treaty 

obliges the contracting parties to allow the export and import of books and printed material in 

accessible format copies, without the authorisation of the rightholders (namely Articles 5, 6 

and 9 of the Marrakesh Treaty). Whether the rightholders will receive remuneration or 

compensation for the unauthorised use of their work, it will be for the law of the Contracting 

Parties to decide.  

(51) The Marrakesh Treaty’s central provisions aim to ensure the cross-border exchange of 

accessible-format copies between the Contracting Parties of the Treaty, including between the 

EU and third countries. This exchange falls under the TFEU provision on the common 

commercial policy. 

(52) The primary objective of the Marrakesh Treaty is not to harmonise the laws of the 

Contracting States (including that of the Union), but to facilitate, through that harmonisation 

(which is a simple instrument to that end), the cross-border exchange of books and printed 

material in accessible format copies.  

(53) One test for examining whether Article 207 applies, instead of Article 114 TFEU, can often 

consist in examining how important it is that third parties ratify the Marrakesh Treaty. Article 

114 TFEU concerns harmonisation within the EU. In the context of an international 

agreement which pursues the objective of harmonising the laws and regulations of Member 

States it is of very limited relevance whether third countries ratify the agreement or not. The 

"harmonising effect" is achieved by the ratification by the EU as such. Whether there are 5 or 

50 contracting parties to an international treaty is not really relevant when the objective of its 

conclusion is "internal".  



 16 

(54) On the contrary, if for the conclusion by the EU to achieve its purpose it is also important that 

the Treaty is ratified by as many parties as possible, this is a strong indication that the trade 

element is dominant. This is very clearly formulated by the Court of Justice in the conditional 

access services judgment, where it considered that the aim of the conclusion by the EU was to 

encourage conclusion of that Convention by third parties. 

(55) In the present case, the objective of the agreement is to facilitate export and import of format 

copies from and to third countries (especially when they share the same language). For 

example US accessible format copies will be available to beneficiaries in the EU, and vice-

versa. The Preamble, seventh paragraph, explains that the absence of such cross-border 

exchange has led to a shortage of available works in available format copies and to the 

duplication of the efforts of making works accessible. The Marrakesh Treaty explicitly aims 

at "fostering",  "facilitating" and "encouraging" such exchange.
39

 Developing countries which 

may have difficulties in creating accessible format copies will be able to benefit from such 

copies made in the EU, for example. Access to such copies is one of the objectives of the 

Marrakesh Treaty, as explained in its preamble.
40

 

(56) Indeed, if at the internal level, the Union legislator wished to proceed to a further 

harmonisation by rendering mandatory for the EU MS the introduction of an exception or 

limitation to copyright protection for the benefit of the beneficiaries, it would simply suffice 

to modify Directive 2001/29/EC, without entering into international negotiations for the same 

purpose. The real reason why the Union negotiated the Marrakesh Treaty is not linked to the 

functioning of the internal market, but to the necessity to set common standards on the use 

and scope of an intellectual property right at international level (and necessarily at Union 

level), so that the cross-border exchange and exploitation of books and printed material for 

the benefit of beneficiaries - mainly located outside the Union - is facilitated.  

(57) The fact that such accessible format copies are made "on a non-profit basis" is irrelevant. This 

does not mean that such copies are "for free" (it is possible to cover the costs). Also, it is 

                                                 

39
  See Article 9(1): "Contracting Parties shall endeavor to foster the cross-border exchange of accessible format 

copies…" 

40
  "Taking into account that the majority of persons with visual impairments or with other print disabilities live in 

developing and least-developed countries,"; "Recalling the importance of the Development Agenda 

recommendations, adopted in 2007 by the General Assembly of the World Intellectual Property Organization 

(WIPO), which aim to ensure that development considerations form an integral part of the Organization’s work." 
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possible to subject the limitation or exception to a "remuneration" (Article 4(5)). Trade in any 

product or service, even if carried out on a "non-profit basis", is covered by Article 207 

TFEU. The TFEU does not provide for an exception when goods or services are provided on 

a "non-profit" basis.  

(58) To the extent that the argument is that the ultimate objective of the Marrakesh Treaty is not 

specifically a trade one, but a social or humanitarian one, it is important to note that in 

Opinion 1/78 and later in Werner the Court of Justice was clear in holding that the common 

commercial policy cannot be subject of a restrictive interpretation.
41

 The objective of the 

measure (development in Opinion 1/78; foreign policy and security in Werner) is irrelevant, 

and it should be irrelevant here. This wide interpretation is "to avoid disturbances in intra-

Community trade by reason of the disparities which would then exist in certain sectors of 

economic relations with non-member countries".
42

 In this case, if the measure was not 

covered by the common commercial policy Member States would be free to regulate 

differently the import and export of accessible format copies, thereby creating disparities 

within the common market. 

(59) EU law has harmonised copyright law in order to ensure free movement and goods and 

services. Directive 2001/29/EC contains specific regulation of exceptions even if they are on 

a "non-profit" basis (see articles 5(2)(c) "which are not for direct or indirect economic or 

commercial advantage"; 5(3)(b) "non-commercial nature"). The EU legislator has not 

considered that such exceptions are outside the scope of EU law just because they are not for 

profit. If the matter is one which is covered by EU law, and EU Directives, as it may affect 

trade between Member States, the external aspect of it must necessarily fall within the 

common commercial policy. The same accessible format copy may circulate after 

importation, and it would not be logical to consider that it is not covered by the common 

commercial policy, while it is covered by the (subsequent) free movement of goods.  

(60) For the sake of completeness, the Commission will add that it is also irrelevant if the 

agreement will have to be applied by the administrative authorities of the Member States, or 

that the "authorised entities" will be national ones. The implementation of EU law by national 

                                                 

41
  Opinion 1/78 of the Court [1979] ECR 2871, paragraph 45; Judgment in Werner, C-70/94, EU:C:1995:328, pagraphs 

9 to 12. 



 18 

authorities is the normal state of affairs (see Article 291 TFEU). The Court of Justice already 

rejected a similar argument in Opinion 2/91, where it was argued that the agreement had to be 

mixed since the competent authorities referred to in certain provisions were the national 

authorities. The Court considered that the EU was competent to conclude agreements 

implying 'the attribution of certain supervisory powers to national authorities'.
43

 Quite 

logically, since copyright is still national, even if largely harmonised, the mere fact that the 

authorised entities will be national is totally irrelevant. 

(61) Equally irrelevant for the question at issue are paragraphs 138 to 140 of Opinion 1/08, 

mentioned in the statement by seven member States at the time of the signature decision
44

. 

They concern the relationship between trade and transport, where according to settled case 

law the "principal/ancillary" case law does not fully apply, due to a specific paragraph in 

Article 207 TFEU. However, such case law fully applies as regards the relationship between 

Article 207 TFEU and other legal basis
45

. Moreover, the mere fact that a second legal basis 

would be needed, in this case Article 114 TFEU, does not mean that competence is not 

exclusive, since competence may be exclusive pursuant to Article 3(2) TFEU.  

3.2. Articles 114 and 3(2) TFEU 

(62) Authors’ rights affected by the exceptions and limitations required by the Marrakesh Treaty 

(the right of reproduction, the right of distribution and the right of communication to the 

public including the right of making available) were harmonised at EU level by Articles 2-4 

of Directive 2001/29/EC on the harmonisation of certain aspects of copyright and related 

rights in the information society
46

. It is expressly stated in Article 4(1) of Marrakesh Treaty 

that Contracting Parties must provide an exception or limitation to the rights that authors have 

in their works in order to provide an accessible format copy which may then be distributed 

including by the making available of an accessible format copy to a beneficiary person or an 

authorised entity as the case may be.  

                                                                                                                                                                    

42
  Ibid 

43
  Opinion 2/91, EU:C:1993:106, para 34 

44
  See footnote 3. 

45
  Case C-137/12: European Commission v Council, EU:C:2013:675. 

46
 OJ L 167, 22.6.2001, p. 10. 
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(63) An exhaustive list of exceptions or limitations to those rights is set out in Article 5(2) and 

5(3) of this Directive. Recital 32 makes it clear that Member States cannot introduce different 

or additional exceptions to these rights in their national law. The exceptions or limitations 

should be exercised in accordance with Article 5(5) (the ‘three-step test’), also emphasised in 

recital 44.  

(64) In general, it is correct that the exceptions in Article 5(2) and (3) of the Directive are optional 

in the sense that Member States may choose to apply them. However, that is the limit of the 

discretion accorded to Member States. The exceptions are exhaustive (see recital 32) and 

Member States may not, of their own accord, introduce new exceptions to the exclusive rights 

in the Directive. In addition, where a Member State chooses to implement an exception, it 

must do so within the limits imposed by Union law
47

. Therefore, Member States' ability to act 

in relation to exceptions to the exclusive rights of authors provided for in Articles 2-4 of the 

Directive is constrained by Union law. The obligations in the Marrakesh Treaty, notably 

Articles 4, 5 and 6, will derogate from the exclusive rights of authors which have been fully 

harmonised by the Directive and therefore the Marrakesh Treaty falls within exclusive 

competence. Therefore, the optional nature of the exceptions does not detract from the 

exclusive nature of the competence. 

(65) Article 5(3)(b) of Directive 2001/29/EC provides for an optional exception or limitation to 

authors’ rights for uses, for the benefit of people with any disability, which are directly related 

to the disability and are of a non-commercial nature, to the extent required by the specific 

disability. Member States are free to choose whether they implement this limitation or 

exception. Unlike the Marrakesh Treaty, this Article is not limited to any particular disability 

and to that extent Article 5(3)(b) is broader than the Treaty as it would cover audio disabilities 

or educational disabilities (such as dyslexia).  

(66) The Marrakesh Treaty provides for a mandatary exception, not an optional one. The position 

of certain Member States which contest exclusivity appears to be based on the principle that 

since the exception is optional, there is no harmonisation, and therefore Member States have 

"retained" competence. This argument is unfounded. By definition any regulation of an 

exception to a right granted by EU law will affect the right, and therefore any such regulation 

                                                 

47
 See judgment in Painer, C-145/10, EU:C:2011:798, para 104. 
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falls within the exclusive competence of the EU law. It is because any exception will affect 

the right that the EU legislator has adopted itself provisions on that matter.  

(67) Reference to paragraph 88 of Opinion 1/94 in the statement by seven member States at the 

time of the signature decision
48

 is simply irrelevant. That paragraph, which is part of the 

Court's reasoning in Opinion 1/94 as regards intellectual property, reads as follows: "As 

regards Article 100a, it is undeniable that, where harmonizing powers have been exercised, 

the harmonization measures thus adopted may limit, or even remove, the freedom of the 

Member States to negotiate with non-member countries. However, an internal power to 

harmonize which has not been exercised in a specific field cannot confer exclusive external 

competence in that field on the Community". 

(68) That paragraph concerns a situation where the field is simply not harmonised at all. In this 

case the limitations and exceptions have been harmonised, and their interpretation is subject 

of abundant case law. In other words, the "internal power has been exercised". When Member 

States decide whether to provide for an exception or not they are not exercising a competence 

"retained" by Member States, but they will be exercising an option "granted/authorised" by 

EU law, and such option will be exercised respecting the framework set out by EU law.  

(69) Arguments of Member States appear to be premised on the idea that only "complete" 

harmonisation may give rise to exclusivity. This is obviously incorrect. It was already clear 

from Opinion 1/03 that the mere fact that 'internally' Member States have some freedom to 

shape certain aspects of the law in the relevant area does not mean that 'externally' 

competence is not exclusive.
49

 To put it differently, the external competence is not based on 

complete uniformity of the law internally. The case of complete harmonisation is just one of 

the situations where competence becomes exclusive. As rightly pointed out by Advocate-

General Bot in Green Network, such residual action by Member States does not mean that the 

EU has not exercised its competence over the area in question.
50

 The judgment in Green 

Network is also relevant since the outcome was not influenced by the fact that, as the Court 
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duly recognized, Directive 2001/77 allowed Member States considerable latitude for the 

purposes of the adoption and implementation of such support schemes.
51

  

(70) It is to be noted that the Convention of the Council of Europe on the protection of the rights 

of broadcasting organisations, which was discussed in the broadcasters judgment,
52

 also 

contained provisions on exceptions and limitations. Neither the Council nor any Member 

State ever contested that the EU had exclusive competence for such provisions of the 

Convention. They contested exclusivity on totally different grounds. The Advocate-General 

Opinion
53

 and the judgment
54

 consider that it was not really disputed that EU law could be 

affected by the provisions on exceptions and limitations in the Convention.  

(71) It is important to note the very same Union legislation may not preclude all national 

legislative choices, but at the same time be the basis for exclusive external competence of the 

Union.
55

 In terms of preserving the effectiveness of EU law, which is the principle upon 

which the case law is based, international agreements have a greater impact in shaping EU 

law (present and future) than (potentially divergent) national laws. 

(72) The Commission must also recall that the legal framework contains also a general obligation 

in Article 5(5) (and recital 43) of Directive 2001/29 to respect international obligations and in 

particular the fact that such exceptions and limitations may not be applied in a way which 

prejudices the legitimate interests of the rightholder or which conflicts with the normal 

exploitation of his work or other subject-matter.
56

 This general obligation is recalled in 

Article 11 of the Marrakesh Treaty. It is interesting to note that three treaties are referred to in 

that provision. As regards TRIPS, it is clear that it falls within the exclusive competence of 
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  Judgment in Case Green Network, C-66/13, EU:C:2014:2399 
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the Union. As regards the Berne Convention and the WIPO Copyright Treaty, it is also clear 

from the DR and TV2 Danmark judgment that the European Union must be regarded as 

having taken the place of the Member States, which are no longer competent to implement the 

relevant stipulations of those two Treaties (see paragraph (35) above). In other words, all 

other existing international obligations that will influence the implementation of the measures 

necessary to ensure the application of the Marrakesh Treaty are already of EU exclusive 

competence. 

(73) Article 19 TFEU, mentioned by Poland in its statement at the time of signature, is also 

irrelevant. This is not a general measure aimed at fighting against all possible alleged 

discriminations against people with disabilities. It creates an exception for copyright only. 

Exceptions and limitations pursue objectives which are exogenous to copyright law: 

educational objectives, security, freedom of expression, etc. Those external factors or notions 

are already acknowledged within Union copyright law which explicitly recognises a wide 

variety of beneficiaries under its existing regime of exceptions from the disabled to hospitals, 

prisons, parody, public security, and political speeches. This contrast with international 

copyright treaties prior to the Marrakesh Treaty where exceptions were limited in scope and 

more general in nature.   

(74) The EU has conferred powers and can regulate those matters since it can regulate copyright, 

in the same way as regulating tax advantages in order to promote social or educational 

objectives still belongs to the power to regulate taxation, and not to social or educational 

policy. There is a general obligation, pursuant to Articles 9 and 10 TFEU, to integrate social 

and non-discrimination aspects in all the policies and activities of the EU. The fact that 

certain provisions of copyright pursue such policy objectives does not affect the legal basis of 

the measure. Copyright law is not an end in itself, but an instrument to encourage innovation 

and creativity, while keeping this overall objective in line with other policy objectives that 

public authorities may also pursue
57

.  

(75) In any event, as the Marrakesh Treaty may affect or alter the scopes of EU rules, the legal 

basis becomes secondary, as its determination cannot change the nature of the competence to 

conclude it. The legal basis for the Union rules and more particularly the condition relating to 
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the proper functioning of the internal market upon which the relevant EU Directives are 

adopted are, in themselves, irrelevant in determining whether an international agreement 

affects Union rules: the legal basis of internal legislation is determined by its principal 

component, whereas the rule which may possibly be affected may be merely an ancillary 

component of that legislation. The purpose of the exclusive competence of the Union is 

primarily to preserve the effectiveness of Union law and the proper functioning of the systems 

established by its rules, independently of any limits laid down by the provision of the Treaty 

on which the institutions base the adoption of such rules.
58

 In other words, even if the legal 

basis was not Article 114 TFEU, but another one not covered by Article 3(1) TFEU, this 

would not have any impact on the exclusive nature of the external competence to conclude the 

Marrakesh Treaty. 

(76) All in all, the freedom of the Member States to introduce or not the exceptions or limitations 

in their national law is irrelevant in relation to the exclusive nature of the competence. 

Member States are free to choose only because the directive allows them to do so. By 

rendering mandatory an exception which is optional, the Marrakesh Treaty will affect the rule 

providing for that freedom, and lead inevitably to amendments to the Directive, which may be 

more or less important depending on the choice of the EU legislator as to the degree of 

common rules which may be appropriate to implement the Marrakesh Treaty (as certain 

choices can still be left to the Member States). Any modification of the nature of the 

exceptions or limitations foreseen in Article 5 will affect the scope of the protection of the 

rights referred to in articles 2 to 4, for which the Union has undisputedly gained an exclusive 

competence.  

(77) The Marrakesh Treaty stipulates not only the conditions under which the accessible format 

copies will be made pursuant to the mandatory exception but also provides for the conditions 

under which there will be exchange of accessible format cross-border between Contracting 

Parties. This would mean that Articles 5 and 6 of the Marrakesh Treaty would regulate the 

cross-border exchange within the Union insofar as the Treaty requires the cross-border 

exchange of accessible format copies to be restricted to beneficiaries or authorised entities, 

this will be a restriction on the free movement of goods within the Union as those goods 
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could not circulate freely. Even if for the purposes of Articles 28-30 this may be a justifiable 

restriction necessary for the protection of the rights of the author, it also has the effect of 

limiting the channels of cross-border trade in accessible format copies within the Union.  

(78) Finally, for the sake of completeness, the Commission notes that Article 6 of Directive 

2001/29/EC provides comprehensive legal protection for technological measures used by 

right holders and Article 6(4) provides that Member States must ensure that beneficiaries of 

certain exceptions or limitations benefit from those exceptions where technological protection 

measures are in place, in the absence of voluntary agreements. It has not been contested 

during the debates in the Council that Article 7 of the Marrakesh Treaty does affect Article 6 

of Directive 2001/29/EC. 

4. CONCLUSION 

(79) The Commission proposes to respond to the request as follows: the Union has exclusive 

competence to conclude the Marrakesh Treaty to Facilitate Access to Published Works for 

Persons Who Are Blind, Visually Impaired, or Otherwise Print Disabled. 
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