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Subject: State Aid SA.62304 (2021/N) – Portugal  

COVID-19: Damage compensation to TAP Portugal  

 

Excellency,  

 

1. PROCEDURE  

 

(1) By electronic notification of 11 March 2021, Portugal notified aid to Transportes 

Aéreos Portugueses, S.A. (“TAP” or the “Beneficiary”) as damage compensation 

pursuant to Article 107(2)(b) of the Treaty on the Functioning of the European 

Union (“TFEU”) (the “damage compensation” or the “measure”). On 16 April 

2021, Portugal submitted additional information completing the notification. 
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(2) Portugal exceptionally agrees to waive its rights deriving from Article 342 TFEU 

in conjunction with article 3 of Regulation 1/19581 and to have this Decision 

adopted and notified in English.  

 

2. DESCRIPTION OF THE MEASURE  

 

2.1. Objective of the measure 

 

(3) The objective of the measure is to make good the damage suffered by TAP due to 

the COVID-19 outbreak as a result of the imposition of travel restrictions and 

other containment measures (the “COVID-19 restrictions”). 

 

(4) The measure will cover the losses as described in section 2.7 to offset and 

compensate the difference between revenues minus the avoided costs recorded in 

the period between 19 March and 30 June 2020 (the “compensation period”) and 

the audited financial accounts for the same period in 2019.  

 

2.2. The travel restrictions linked to the COVID-19 outbreak 

 

(5) The COVID-19 outbreak resulted in travel restrictions and the temporary closing 

down of the vast majority of passenger air transport services globally. 

 

(6) Further to the evolution of the COVID-19 outbreak and the declaration on 11 

March 2020 of the pandemic by the World Health Organization, on 16 March 

2020, the Commission invited Member States to apply a coordinated restriction 

on non-essential travel from third countries into the European Union for an initial 

period of 30 days2, subsequently extending it twice, until 15 June 20203. That 

coordinated travel restriction, as well as the invitation issued by the Commission 

on 11 June 20204 to prolong it until 30 June 2020, applied to 30 countries in total, 

including all Schengen Member States (as well as Bulgaria, Cyprus, Romania and 

Croatia) and the four Schengen Associated States (Iceland, Liechtenstein, Norway 

and Switzerland).5 

(7) Most Member States reopened their borders with other Member States and the 

Schengen Associated States as of mid-June 2020, following the recommendation 

                                                 
1  Regulation No 1 determining the languages to be used by the European Economic Community, OJ 17, 

6.10.1958, p. 385. 

2  Communication from the Commission COM(2020) 115 final of 16 March 2020 – COVID-19: 

Temporary Restriction on Non-Essential Travel to the EU. 

3      https://ec.europa.eu/transparency/regdoc/rep/1/2020/EN/COM-2020-115-F1-EN-MAIN-PART-1.PDF 

4  Communication from the Commission to the European Parliament, the European Council and the 

Council COM(2020) 399 final of 11 June 2020 on the third assessment of the application of the 

temporary restriction on non-essential travel to the EU. 

5  https://ec.europa.eu/info/live-work-travel-eu/health/coronavirus-response/travel-and-transportation-

during-coronavirus-pandemic_en 

https://ec.europa.eu/transparency/regdoc/rep/1/2020/EN/COM-2020-115-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/info/live-work-travel-eu/health/coronavirus-response/travel-and-transportation-during-coronavirus-pandemic_en
https://ec.europa.eu/info/live-work-travel-eu/health/coronavirus-response/travel-and-transportation-during-coronavirus-pandemic_en
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of the Commission to lift the internal borders controls and restrictions on free 

movement within the Union by 15 June 2020.6 This was in particular the case (i) 

on 3 June 2020 for Italy; (ii) on 10 June 2020 for Slovakia, Latvia and Cyprus; 

(iii) on 13 June 2020 for Romania and Poland; (iv) on 15 June 2020 for Austria, 

Belgium, Croatia, Finland, France, Germany, Greece, the Netherlands, Czechia 

and Sweden; (v) on 17 June 2020 for Bulgaria; (vi) on 21 June 2020 for Spain 

and (vii) on 27 June 2020 for Denmark. It is to be noted that, while Italy started 

gradually lifing the restrictions on air transport to other Member States on 2 June 

2020 and Spain did so on 21 June 2020, Portugal applied a suspension of flights 

to and from Italy between 11 March 2020 and 15 June 2020 and to and from 

Spain between 16 March and 30 June 20207.  

(8) Furthermore, on 30 June 2020, the Council adopted a recommendation on the 

gradual lifting of the temporary restrictions on non-essential travel into the EU.8 

That recommendation urged Member States to lift travel restrictions for countries 

listed in the recommendation, with that list being reviewed and updated every two 

weeks. For countries where travel restrictions continued to apply, the Council 

recommended Member States to exempt from those travel restrictions Union 

citizens and their family members, the long-term residents of the Union and their 

family members and travellers with an essential function or need as listed in the 

recommendation. The recommendation also indicated that a Member State should 

not decide to lift travel restrictions for non-listed third countries before such a 

step had been decided in a coordinated manner. 

(9) Following the recommendations by the Commission, Portugal enacted a general 

prohibition of air traffic to and from Portugal for all flights to and from countries 

outside the European Union, as of 19 March 20209 for an initial period of 30 

days, until 17 April 2020. The prohibition was thereafter extended three times: 

from 18 April until 18 May 202010, from 18 May until 15 June 202011, and from 

15 June until 30 June 202012.  

 

                                                 
6  Communication of 11 June 2020 from the Commission referred to in footnote 4. 

7  For Italy, that suspension was introduced by the following subsequent orders of the Secretary of State 

for Communications: Order No. 3186-D/2020, of 10 March 2020; Order No. 3659-B/2020, of 23 

March 2020; Order No. 4328-D/2020, of 8 April 2020, Order No. 4808-B/2020, of 21 April 2020; 

Order No. 5298-A/2020, of 6 May 2020 and Order No. 5638-B/2020, of 20 May 2020. For Spain, the 

suspension was introduced by the following subsequent resolutions of the Council of Ministers: 

Resolution No. 10-B/2020, of 16 March 2020; Resolution No. 22/2020, of 14 April 2020; Resolution 

No. 34-A/2020, of 13 May 2020 and Resolution No. 43-A/2020, of 12 June 2020. These resolutions 

provide also for a strict control on the border between Spain and Portugal. 

8  Council Recommendation (EU) 2020/912 of 30 June 2020 on the temporary restriction on non-

essential travel into the EU and the possible lifting of such restriction, OJ L 208I, 1.7.2020, p. 1. 

9  Order No. 3427-A/2020 of 18 March 2020. 

10  Order No. 4698-C/2020 of 17 April 2020. 

11  Order No. 5503-C/2020 of 13 May 2020. 

12  Order No 6251-A/2020 of 16 June 2020. 
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(10) On 18 March 2020, Portugal declared a state of emergency13 with effect as of 19 

March 2020. The state of emergency was extended twice and lasted until 2 May 

202014. It was immediately followed by the declaration of a state of calamity on 2 

May 2020, which was in force until 31 May 202015. The regulations 

implementing the state of emergency and the state of calamity imposed severe 

and extensive limitations on economic and social activity as well as a generalized 

lockdown by establishing a general civic duty to stay at home. 

  

2.3. Beneficiary  

 

(11) TAP is the beneficiary of the measure. TAP is a subsidiary of Transportes Aéreos 

Portugueses, SGPS, S.A., (“TAP SGPS”) a holding company controlled by the 

Portuguese State, with 72.5 % of its share capital. TAP SGPS owns other 

subsidiaries operating in air passenger and cargo transportation, catering and 

handling services, maintenance, repair and operations in Portugal and Brazil.  

 

(12) TAP is the largest airline company based in Portugal and represented more than 

[…] of the arrivals and departures in Lisbon international airport in 2019. In 

2019, TAP’s passengers amounted to […]. The Portuguese authorities consider 

that TAP is a crucial economic operator in the country. In 2019, it contributed 

[…] of Portugal’s GDP with EUR […] and with EUR […] of direct revenues for 

tourism in Portugal. TAP is also a key employer that has created directly or 

indirectly more than […].  

 

2.4. The impact of the COVID-19 restrictions on air transport demand 

and TAP between 19 March and 30 June 2020 

(13) The COVID-19 restrictions caused a significant drop in the demand for air 

transport from and to Portugal. According to the data of the Portugal Statistics 

Institute, traffic at the Portuguese airports in the first six months of 2020 

compared to the same period of 2019 recorded a 86 % drop on commercial flights 

landed, a 94.6 % drop on passengers and a 54.1 % decrease in freight and mail 

(Figure 1)16. 

 

                                                 
13  Decree no. 14-A/2020 of 18 March 2020. The state of emergency was regulated by the Portuguese 

Government, under Decrees no. 2-A/2020, 2-B/2020 and 2-C/2020. 

14  Decrees no. 17-A/2020 and 20-A/2020. 

15  Resolution of the Council of Ministers No.33-A/2020 of 30 April 2020, extended by the Resolution of 

the Council of Ministers No.38/2020 of 17 May 2020. 

16  Air Transport Flash Statistics of August 2020 by the Portuguese Institute of Statistics, available at: 

https://www.ine.pt/xportal/xmain?xpid=INE&xpgid=ine_destaques&DESTAQUESdest_boui=457130

699&DESTAQUESmodo=2&xlang=pt. 

https://www.ine.pt/xportal/xmain?xpid=INE&xpgid=ine_destaques&DESTAQUESdest_boui=457130699&DESTAQUESmodo=2&xlang=pt
https://www.ine.pt/xportal/xmain?xpid=INE&xpgid=ine_destaques&DESTAQUESdest_boui=457130699&DESTAQUESmodo=2&xlang=pt
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Figure 1: Aircrafts landed, passengers and freight/mail movement at 

national airports

 

Source: Air Transport Flash Statistics of August 2020 by the Portuguese Institute of Statistics17 

(14) The COVID-19 restrictions had a direct impact on TAP’s operations, which had 

started to decrease substantially from the first half of March 2020 onwards, as 

shown in Figure 2. The abrupt reduction of sales and bookings prompted TAP to 

reduce significantly the number of flights. Therefore, on 19 March 2020, TAP 

announced a reduction of its operations18. TAP could only provide repatriation 

flights19 and medical, humanitarian and cargo services.   

Figure 2: Number of TAP flights in March 2019 and in March 2020 

[…] 

 

(15) Portugal considers that the COVID-19 restrictions led to an almost total 

suspension of TAP’s activities from mid-March 2020, which could only slowly 

and partially be relaunched from early June 2020. Despite the limited easing of 

the travel bans on domestic and EU air services as of the end of May 2020, TAP’s 

activities were still limited by the the COVID-19 restrictions to and from third 

countries until 30 June 2020.  

 

(16) Although many restrictions on domestic and intra-EU flights were progressively 

lifted during June 2020, TAP did not significantly resume its activities in that 

month (see Tables 1-4). Overall, only [0-10] % of the flights TAP operated in 

                                                 
17 

https://www.ine.pt/xportal/xmain?xpid=INE&xpgid=ine_destaques&DESTAQUESdest_boui=457130

699&DESTAQUESmodo=2&xlang=pt. 
18 TAP temporarily reduces its operations. Press release 19 March 2020, 

 https://www.tapairportugal.com/en/media/press-releases/Press-Release-841 . 
19  Flights organised in liaison with the Ministry of Foreign Affairs to repatriate individuals from, among 

others, Cape Verde, Angola, Sao Tomé, Guinea and Mozambique. 

https://www.ine.pt/xportal/xmain?xpid=INE&xpgid=ine_destaques&DESTAQUESdest_boui=457130699&DESTAQUESmodo=2&xlang=pt
https://www.ine.pt/xportal/xmain?xpid=INE&xpgid=ine_destaques&DESTAQUESdest_boui=457130699&DESTAQUESmodo=2&xlang=pt
https://www.tapairportugal.com/en/media/press-releases/Press-Release-841
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March 2020 were operated in June the same year. International flights were 

particularly hard hit, as they represented, in June 2020, [0-10]% of those flown in 

June 2019. Flights to and from Spain and Italy had represented [30-40]% of its 

total EU flights in June 2019 but were completely suspended in June 2020 (see 

rectial (7) and Table 2). Despite a slight increase in flights in June 2020, the total 

number of flights in that month represented only [0-10]% of those operated by 

TAP in June 2019.  

 

(17) Even though most Member States reopened their borders by 15 June 2020 (see 

recital (7)), TAP’s data clearly demonstrate that this had no significant impact on 

its operations during the second half of June (see Tables 1-4). Indeed, the number 

of flights it operated in the second half of June accounts only for [15-25]% of the 

number of flights it operated in the second half of March 2020. The total number 

of flights is roughly equivalent in the two halves of June 2020 and the number of 

passengers in fact decreased in the second half. TAP’s number of flights and 

overall passenger volume between 16 and 30 June 2020 were still only [0-10]% 

and [0-10]% respectively of those in the same period between in 2019. The 

activities of TAP were therefore still extremely low in the second half of June 

2020 compared with the same period the previous year and roughly in line with 

those in the first half of that month.  

 

Table 1: number of flights of TAP – March-June 2020 

TAP 
1-18 March 

2020 

19-31 March 

2020 

April 

2020 

May 

2020 

1-15 June 

2020 

16-30 June 

2020 

Total June 

2020 

Domestic flights […] […] […] […] […] […] […] 

EU flights […] […] […] […] […] […] […] 

Third countries flights […] […] […] […] […] […] […] 

Total flights […] […] […] […] […] […] […] 
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Table 2: number of passengers of TAP – March-June 2020 

TAP 
1-18 March 

2020 

19-31 March 

2020 

April 

2020 

May 

2020 

1-15 June 

2020 

16-30 June 

2020 

Total June 

2020 

Domestic / Number of 

passengers 
[…] […] […] […] […] […] […] 

EU flights / Number of 

passengers 
[…] […] […] […] […] […] […] 

From which with 

Spain and Italy 
[…] […] […] […] […] […] 

[…] 

Third countries flights / 

Number of passengers 
[…] […] […] […] […] […] […] 

Total number of 

passengers 
[…] […] […] […] […] […] […] 

 

 

Table 3: number of flights of TAP – March-June 2019 

TAP 
1-18 March 

2019 

19-31 March 

2019 

April 

2019 

May 

2019 

1-15 June 

2019 

16-30 June 

2019 

Total June 

2019 

Domestic flights […] […] […] […] […] […] […] 

EU flights […] […] […] […] […] […] […] 

Third countries flights […] […] […] […] […] […] […] 

Total flights […] […] […] […] […] […] […] 

 

 

Table 4: number of passengers of TAP – March-June 2019 

TAP 

1-18 

March 

2019 

19-31 

March 2019 

April 

2019 
May 2019 

1-15 June 

2019 

16-30 

June 

2019 

Total June 2019 

Domestic / Number of 

passengers 
[…] […] […] […] […] […] […] 

EU flights / Number of 

passengers 
[…] […] […] […] […] […] […] 

From which with Spain 

and Italy 
[…] […] […] […] […] […] 

[…] 

Third countries flights / 

Number of passengers 
[…] […] […] […] […] […] […] 

Total number of 

passengers 
[…] […] […] […] […] […] 

[…] 
 

 

(18) The reduction of TAP’s operations in the second half of June also results from 

both flight bans and other measures related to the COVID-19 outbreak such as 

permissions to travel limited to essential travel, including within the European 

Union, with strict internal borders controls in place until 30 June 202020 .  

                                                 
20  In the EU, see the example of Spain explained in recital (7) and footnote 8. Moreover, on those flights 

from third countires that were not suspended, Portugal introduced an entry ban for arriving passangers, 

with some exceptions for nationals of Member States and of the Schengen associated countires, 

Portuguese nationals and holders of a residence permit, as well as other limited catagories of 

passengers (humanitarian aid workers etc). That ban was implemented through the border control 

procedures executed by the Foreigners ans Border Service on the basis of two subsequent orders: order 
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(19) The financial indicators of TAP presented in Figure 3 highlight how severely the 

COVID-19 restrictions affected the Beneficiary. TAP experienced an overall 

reduction of [90-100] % of available seats per kilometer (ASK), of [90-100] % in 

passengers and of [80-90]% in revenues during the compensation period, in 

comparison to the same period of 2019. The impact of the travel ban to and from 

third countries has been drastic on the activities of the Beneficiary until 30  June 

2020. 

Figure 3: Operational impact of COVID-19 restrictions 

[…] 

  

(20) As shown in Figures 1 and 3 and explained in recital (16), despite the progressive 

partial easing of COVID-19 restrictions, demand for air transport in Portugal and 

TAP’s total traffic in June 2020 was sharply lower than in June 2019. TAP’s 

ASK in June 2020 was similar to that in May 2020 and [90-100]% lower than in 

June 2019. The number of TAP’s passengers in June 2020 was not significantly 

higher than in May 2020 and represented only [0-10]% of the volume of 

passangers in June 2019. TAP’s revenues were still [90-100]% lower in June 

2020 than in June 2019. TAP’s business was visibly regaining momentum only as 

of 1 July 2020: passenger volumes, ASK and revenues data show that TAP’s 

activities progressively restarted as of 1 July 2020.  

 

(21) The consequence was a sharp deterioration of TAP’s financial situation. From 19 

March to 30 June 2020, TAP’s earnings before interest and tax (EBIT) was EUR 

[300-400] million lower than in the same period of 2019. […] 

Table 5: EBIT loss during the compensation period (in EUR million) 

[…] 

 

2.5. National legal basis and administration of the measure  

 

(22) The law on the State budget for 202121, in particular its article 174, allows for the 

transfer of financial assets for purposes of reinforcement of effective expenses. 

As regards the measure under assessment, the competent authorities will be in 

charge of adopting the executive legal acts; a loan agreement will then be 

concluded with the beneficiary. 

 

(23) The Directorate General for Treasury and Finance at the Ministry of Finance is 

responsible for administering the measure.  

                                                                                                                                                 
No. 3659-A/2020, of 24 March 2020 and Order No. 5612-A/2020, of 19 May 2020, adopted without a 

specific end date.  

21  Orçamento do Estado para 2021 approved by Law no. 75-B/2020 of 31 December 2020. 



 

9 

2.6. Form, budget, and duration of the measure 

(24) The measure provides aid in the form of a loan of EUR 462 million that may be 

converted into capital. The aid will be granted after the Commission’s approval 

and will cover the damages directly caused to TAP by the COVID-19 restrictions 

during the compensation period. The amount of the aid is calculated in line with 

the methodology set out in section 2.7 and may be disbursed to TAP in one or 

several instalments. 

 

2.7. Eligible costs and detailed arrangements for damage compensation 

under Article 107(2)(b) TFEU 

 

(25) The eligible costs for compensation correspond to the damage directly caused to 

TAP by the COVID-19 restrictions in the compensation period. During the 

compensation period, Portugal and other countries had put in place containment 

measures that seriously affected the ability of TAP to operate its business.   

 

(26) As detailed in Table 6, for the whole year 2020 the estimated EBIT of TAP is 

[…], while the EBIT in 2019 was […].  

Table 6: EBIT for financial years of 2019 and 2020 

EUR million  FY 2019A    FY 2020   

 Operating revenue  […] […] 

 Passenger revenue   […] […] 

 Maintenance revenue   […] […] 

 Cargo revenue   […] […] 

 Other revenue   […] […] 

 Operating costs   […] […] 

 Fuel & CO2  […] […] 

 Operating costs of traffic   […] […] 

 Personnel costs   […] […] 

 Other operating costs   […] […] 

 Depreciation and reversions   […] […] 

 EBIT   […]  […] 

[…] 

 

(27) The costs eligible for compensation were calculated based on the loss of profits 

directly caused to TAP by the COVID-19 restrictions during the compensation 

period, taking into account the avoided costs. That calculation includes:  

 

 the decrease in operating revenues, taking into consideration the revenues 

generated notably from: (i) flights to destinations which constituted 

exceptions to the air travel ban imposed by the Portuguese Government, (ii) 

air cargo flights and (iii) exceptional flights operated with prior authorization 

of the competent authorities (such as repatriation flights); 
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 the reduction of direct and indirect costs, avoided as a result of significant 

reduction of activity and active management measures, […];  

 the costs resulting from closing hedging contracts22 […] (“over-hedginng”) 

[…]  

(28) Portugal based the calculation of the damages incurred by TAP on the loss of 

EBIT during the compensation period, as set out in Table 5. For the month of 

March, only the period from 19 March to 31 March was taken into account in the 

calculation. The loss of EBIT during the compensation period amounts to EUR 

326 million. Table 7 shows the damages that TAP suffered and that Portugal 

considers to be eligible for compensation. The damages, including over hedging 

costs between 19 March and 30 June 2020, amount to EUR 462 million. 

 

 

Table 7: Damages calculation  

 

EUR Million Variation 2020 / 2019 

 Operating revenue  […] 

 Operating costs  […] 

 EBIT   [-300/-400] 

 Over hedging costs  [-50/-150] 

 Earnings before  tax   -462 

 

 

(29) As the COVID-19 restrictions applied from 19 March 2020 onwards, the data for 

March 2020 that Portugal provided in Table 7 covers the period from 19 March to 

31 March 2020. Portugal applied a pro rata temporis per diem calculation to the 

total EBIT of March, with a proportion of 13/3123. However, Portugal also 

provided an alternative calculation based on the reduction of the number of flights 

operated between 19 March and 31 March 2020 compared to the same period of 

2019: [80-90]% less flights were operated from 19 March to 31 March 2020. 

Therefore, the loss of EBIT from 19 to 31 March 2020, could be estimated at [80-

90]% of the total EBIT loss of March 2020, i.e. EUR [50-100] million24. With 

that alternative methodology, the EBIT loss that TAP incurred for the whole 

compensation period would amount to EUR [340-390] million25, that is [10-20]% 

more than EUR [300-400] million estimated. After addition to that EBIT loss of 

the over hedging costs of EUR [50-150] million, the total damages would amount 

to EUR [480-530] million. 

                                                 
22  Fuel hedging contracts are a common and widely-accepted tool ordinarily used by all major European 

carriers to control/offset the actual fuel consumption operating cost (hedged item).  

23  The period from 19 March to 31 March accounts for 13 days including 19 March. 

24  […] 

25  […] 
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(30) According to Portugal, TAP has taken cost-cutting edging measures to mitigate 

COVID-19’s effects as of the beginning of the COVID-19 outbreak. The 

measures concern […]. 

 

(31) On 10 June 2020, the Commission raised no objections to a rescue aid to TAP 

SGPS in the amount of EUR 1.2 billion26. The rescue aid took the form of a 

combination of public loan and loan guarantees to cover the minimum amount 

necessary to meet the imminent liquidity needs for a six-month period prior to 

submitting a long-term restructuring plan. Portugal put into effect and disbursed 

the rescue aid to TAP SGPS in July 2020.  

 

2.8. Commitments  

 

(32) Portugal commits to put in place safeguards to avoid overcompensation, as 

follows:  

 

a. Any payment to TAP exceeding the damage suffered as a direct 

consequence of the COVID-19 outbreak, following the final calculation of 

damages incurred by TAP under its certified accounts for the year of 

2020, will be recovered.  

 

b. Any payment to TAP regarding the aid will be net of any amount 

recovered by insurance, litigation, arbitration or other source for the same 

damage. If the aid is paid out before the insurance, Portugal will recover 

the amount corresponding to the insurance from TAP.  

 

c. The benefit of the aid is excluded to the extent that TAP is responsible for 

the damage suffered or did not conduct its activities with due diligence or 

in compliance with the applicable legislation or did not take any measure 

to mitigate its damages.  

 

d. The aid under the measure will not be cumulated with any other aid for 

the same eligible costs. This includes, in particular, costs that were 

covered by the rescue aid referred to in recital (31). 

 

e. By 30 September 2021, Portugal will provide the Commission with a 

report providing the results of the ex post assessment of the damage 

suffered by TAP during the period from 19 March to 30 June 2020 as a 

result of the COVID-19 restrictions, based on the consolidated accounts of 

TAP for the year 2020 audited and duly certified by an independent 

expert. 

2.9. Transparency 

                                                 
26  Commission Decision of 10.6.2020 in case SA.57369 – Aid to TAP, OJ C 228, 3.7.2020, p. 1. 
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(33) Portugal commits that it will publish the relevant information on the aid and the 

Beneficiary in line with the requirements of the Commission’s communication on 

transparency27 on the website: https://www.portaldiplomatico.mne.gov.pt/sobre-

nos/gestao-e-transparencia/documentos-legais.  

 

3. ASSESSMENT  

 

3.1. Lawfulness of the measure  

 

(34) By notifying the measure before putting it into effect, Portugal has respected the 

obligations enshrined in Article 108(3) TFEU. Concerning the notified aid, 

Portugal has not enacted executive acts and the loan agreement will only be 

signed after Commission’s approval. 

 

3.2. Existence of the aid  

 

(35) For a measure to be categorized as aid within the meaning of Article 107(1) 

TFEU, all the conditions set out in that provision must be fulfilled. First, the 

measure must be imputable to the State and financed through State resources. 

Second, it must confer an advantage on its recipients. Third, that advantage must 

be selective in nature. Fourth, the measure must distort or threaten to distort 

competition and affect trade between Member States. 

 

(36) As referred to in recitals ((22) and (23)), the aid is imputable to the State and 

financed through State resources, since the grant will be awarded by the 

Directorate General for Treasury and Finance and funded by the general budget 

of Portugal.  

 

(37) The measure confers an advantage to TAP by compensating TAP for damage 

directly caused by the COVID-19 restrictions. TAP will receive that 

compensation in the form of a loan, which may be converted by way of a capital 

increase. The compensation of costs incurred as a result of public policy measures 

relieves the Beneficiary from costs that it would have had to bear under normal 

market conditions.  

 

(38) The advantage granted by the measure is selective because it is provided to a 

single beneficiary, TAP.  

 

(39) The measure is liable to distort competition, since it strengthens the competitive 

position of TAP. It also affects trade between Member States, since TAP flies 

from Portugal to other Member States and provides air transport services, for 

which intra-Union trade exists.  

                                                 
27  Communication from the Commission amending the Communications from the Commission on EU 

Guidelines for the application of State aid rules in relation to the rapid deployment of broadband 

networks, on Guidelines on regional State aid for 2014–2020, on State aid for films and other audio-

visual works, on Guidelines on State aid to promote risk finance investments and on Guidelines on 

State aid to airports and airlines (OJ C 198, 27.6.2014, p. 30). 

https://www.portaldiplomatico.mne.gov.pt/sobre-nos/gestao-e-transparencia/documentos-legais
https://www.portaldiplomatico.mne.gov.pt/sobre-nos/gestao-e-transparencia/documentos-legais
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(40) In view of the reasons above, the Commission concludes that the measure 

constitutes State aid within the meaning of Article 107(1) TFEU. The Portuguese 

authorities do not contest that conclusion.  

 

3.3. Compatibility of the measure  

 

(41) Since the damage compensation involves aid within the meaning of Article 

107(1) TFEU, it is necessary to consider whether that aid is compatible with the 

internal market. 

 

3.3.1. The notion of exceptional occurrences within the meaning of 

Article 107(2)(b) TFEU 

 

(42) Article 107(2)(b) TFEU provides that aid to make good damage caused by natural 

disasters or exceptional occurrences shall be compatible with the internal market. 

Neither the TFEU nor Union legislation contains a precise definition of the notion 

of exceptional occurrence. As they constitute exceptions to the general 

prohibition of State aid within the internal market laid down in 

Article 107(1) TFEU, the Commission, in line with the consolidated Union 

courts’ case-law28 has consistently held that the notions of ‘natural disaster’ and 

‘exceptional occurrence’ referred to in Article 107(2)(b) TFEU must be 

interpreted restrictively. 

 

(43) The characterisation of an event as being an exceptional occurrence is made by 

the Commission on a case-by-case basis, having regard to its previous practice in 

the field.29 In that regard, the following indicators relating to the event concerned 

must be cumulatively met: (i) unforeseeable or difficult to predict30; (ii) 

significant scale/economic impact31 and (iii) extraordinary, i.e. differing sharply 

from the conditions under which the market normally operates32. 

                                                 
28  Judgment of the Court of Justice of 11 November 2004, Spain v Commission, C-73/03, 

EU:C:2004:711, paragraph 37 and judgment of the Court of Justice of 23 February 2006, Atzeni and 

others, in Joined Cases C-346/03 and C-529/03, EU:C:2006:130, paragraph 79. 

29  Events that the Commission considered to be exceptional occurrences include war, internal 

disturbances and strikes, and, with certain reservations and depending on their extent, major industrial 

accidents which result in widespread economic loss; see Guidelines for State aid in the agricultural and 

forestry sectors and in rural areas 2014 to 2020, paragraph 330, OJ C 204, 1.07.2014, p. 53. 

30  Commission decision of 1 August 2008 in case SA.32163, Remediation of damage to airlines and 

airports caused by seismic activity in Iceland and the volcanic ash in April 2010, Slovenia, paragraph 

31, OJ C 135, 9.5.2012, p. 1. 

31  Elements taken into account by the Commission to consider that the occurrence reached a significant 

scale: negative consequences cannot be contained (Commission decision of 4 October 2000 in case 

NN 62/2000, Régime temporaire d'aides aux entreprises victimes des intempéries et de la marée noire  

–France, OJ C 127, 29.05.2003, p. 32), or the number of dead or injured people (Commission decision 

of 11 April 2012 in case SA.33487, Agricultural and fisheries aid to compensate for damage due to 

exceptional occurrence (red mud "Aluminium accident"), Hungary, paragraph 35, OJ C 120, 

25.04.2012, p. 1; Commission decision of 2 May 2002 in case N241/2002, Régime en faveur des 

entreprises victimes de la catastrophe industrielle de Toulouse, France, paragraph 19, OJ C 170, 

16.07.2002, p. 16), the immense ecological and economic damage (Commission decision of 11 April 
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3.3.2.   COVID-19 outbreak as an exceptional occurrence  

 

(44) Following the first reports of cases of acute respiratory syndrome (COVID-19) in 

the Wuhan municipality in China at the end of December 2019, the Chinese 

authorities identified a novel coronavirus (SARS-CoV-2) as the main causative 

agent, which had not been previously identified in humans. The outbreak rapidly 

evolved, affecting not only other parts of China but has also spread to the 

majority of countries worldwide, including all Member States. Outbreaks of novel 

virus infections among people are always a public health concern and can have a 

significant economic impact. Specific sectors and areas are particularly affected 

by the outbreak, be it because of national outbreak control measures, travel 

restrictions or supply chain disruptions.  

 

(45) The World Health Organization warned about the very high risk that COVID-19 

would spread and have a global impact. The subsequent spread of COVID-19 

ultimately resulted in far-reaching disruption of various economic sectors. That 

disruption was thus clearly outside the normal functioning of the market. In order 

to avoid an exponential increase in the number of cases, accompanied by social 

alarm and severe economic consequences, containment measures needed to be 

adopted. 

 

(46) On 11 March 2020, the World Health Organisation characterised the COVID-19 

disease as a pandemic. The public health risk deriving from the absence of 

therapeutics or vaccines for the novel COVID-19 virus determined the 

exceptionality of the circumstances. The rapidity of the spread caused enormous 

consequences both in terms of fatal outcomes in high-risk groups and in terms of 

economic and societal disruption.33 The necessity to adopt and encourage the 

respect of measures aimed at interrupting transmission chains stemmed from that 

acknowledgement.  

 

(47) The COVID-19 outbreak was not foreseeable and is clearly distinguishable from 

ordinary events, by its character and its effects on the affected undertakings and 

the economy in general, and therefore falls outside the normal functioning of the 

market.  

 

                                                                                                                                                 
2012 in case SA.33487, paragraph 36, OJ C 120, 15.04.2012, p. 1), the amount of material damage, 

despite the local character of the industrial accident (Commission decision of 2 May 2002 in case N 

241/2002, paragraph 19, OJ C 170, 16.07.2002, p. 16). 

32  In its decision of 19 May 2004 in case C-59/2001 (OJ L 32, 06.02.2007, p. 14), the Commission 

considered that the (alleged) fall in sales of poultry meat in a Member State not directly affected by the 

dioxin contamination did not in itself constitute an exceptional occurrence. Even though it was an 

unforeseeable event, it formed part of the normal commercial risks to which an undertaking is 

exposed. 

33  ECDC’s Rapid Risk Assessment, Outbreak of novel Coronavirus disease 2019 (COVID-19): increase 

transmission globally – fifth update, 2 March 2020. 
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(48) Since March 2020, Member States adopted measures that aimed to limit the 

spread of the coronavirus, e.g. travel restrictions for non-essential travels, closure 

of borders, closure of non-essential shops, obligation for companies to organise 

working from home for every position where this is possible and various social 

distancing measures.  

 

(49) In that context, the COVID-19 outbreak can be considered as an exceptional 

occurrence within the meaning of Article 107(2)(b) TFEU.34 

 

3.3.3. Causal link between the damage compensation and the COVID-19 

outbreak  

 

(50) The Commission has examined the aid pursuant to Article 107(2)(b) TFEU, 

which requires a direct link between the damage and the exceptional occurrence 

for which the State aid measure provides compensation. That assessment has led 

to the following observations. 

(51) The Commission observes that, during the compensation period, travel 

restrictions and lockdown measures were widely in force  in Portugal and within 

the Union, translating into an extensive grounding of TAP’s fleet (see section 

2.2).  

(52) Portugal prohibited air traffic for flights to and from countries outside the 

European Union as of 19 March 2020 until 30 June 2020 (see recital (9)). 

 

(53) The state of emergency was effective as of 19 March 2020 and extended twice, 

until 2 May 2020. It was immediately followed by the declaration of a state of 

calamity on 2 May 2020, which was in force until 31 May 2020 (see recital (10)). 

Those measures imposed a severe and extensive limitation on economic and 

social activity as well as a generalized lockdown establishing a general civic duty 

to stay at home. 

(54) Data provided in recitals (14) to (21) confirm the impact of those COVID-19 

restrictions on TAP’s operations. Figure 3 shows that the number of passengers 

transported and the revenues registered by TAP that were already steadily 

decreasing in the first half of March 2020, fell abruptly in the second half of the 

month following the closure of the borders. TAP’s performance indicators 

(revenues, ASK, number of passengers) were substantially affected in March, 

April and May 2020 compared with the same period in 2019.  

(55) On 31 May 2020, Portugal lifted the restrictions imposed by the state of calamity. 

However, international traffic remained suspended. In addition, Member States 

followed the recommendation issued by the Commission not to lift border-

                                                 
34  See Commission Decision of 12 March 2020 in State aid case SA.56685 (2020/N) – Denmark – 

Compensation scheme for cancellation of events related to COVID-19, OJ C 112, 03.04.2020, and 

Commission Decision of 31 March 2020 in State aid case SA.56765 (2020/N) – France – COVID-19 

Moratoire sur le paiement de taxes et redevances aéronautiques en faveur des entreprises de transport 

public aérien sous licences d'exploitation délivrées par la France. 
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crossing bans before 15 June 2020 and maintained their borders closed 

accordingly (see recital (9) and footnote 26).  

 

(56) As demonstrated in recitals (16), (17) to (20), despite the progressive lifting of 

some travel bans throughout June 2020, TAP’s operations did not significantly 

resume during that month.  Data for June 2020 shows that TAP continued to be 

strongly affected by the restrictions in place in Portugal and in other Member 

States despite the easing on domestic and intra-Union travel. […] In June 2019, 

domestic flights represented indeed [5-25] of total flights and [5-25]% of total 

passengers. Intra-Union flights could officially restart by 15 June 2020 while 

international flights were still suspended during the whole month of June. The 

travel restrictions still in force in June 2020 in Portugal and elsewhere contributed 

to paralyse almost all of TAP’s activities.  

 

(57) During the second half of June, as amply demonstrated by the data portrayed in 

recital (20) and Tables 1 to 4, TAP’s operations did not significantly resume, 

despite the progressive lifting of intra-Union bans. Data for the second half of 

June 2020 show a deep fall compared to June 2019 and do not show any 

meaningful increase compared to the first half of the month. The activities of 

TAP were therefore still exceptionnally low in the second half of June 2020 

compared with the same period the previous year and roughly in line with those 

in the first half of that month. 

 

(58) The damage suffered by TAP in the compensation period is therefore directly 

linked to the COVID-19 restrictions. The containment measures indeed caused a 

dramatic drop of demand for air passenger travel in Portugal with an abrupt 

reduction of flights.  

 

(59) The notified measure aims to compensate TAP for the damage caused directly by 

the imposition of travel restrictions and other containment measures which 

resulted in an abrupt stop of aviation activities linked to the COVID-19 outbreak. 

The calculation of the damageis adequately based on the loss of profits suffered 

by TAP in the period from 19 March to 30 June 2020 directly attributed to the 

governmental restrictions imposed on the passenger air transportation. The 

Commission finds it approriate that, for the purposes of calculating the damage 

subject to possible compensation under Article 107(2)(b) TFEU, the losses 

suffered by TAP in the period from 19 March to 30 June 2020 are directly 

attributed to the COVID-19 restrictions.  

 

(60) The Commission therefore concludes that there is a direct causal link between the 

damage suffered by TAP during the compensation period and the exceptional 

occurrence, i.e the COVID-19 outbreak, due to the restrictive measures adopted 

by Portugal and other countries. As a result, the Commission concludes that such 

damage suffered by TAP between 19 March and 30 June 2020 can be considered 

as eligible under Article 107(2)(b) TFEU.  

3.3.4. Proportionality of the damage compensation  
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(61) In order to be compatible with the internal market pursuant to Article 107(2)(b) 

TFEU, the aid must be proportional to the damage directly caused by the 

exceptional occurrence. Aid must not result in overcompensation of damage. It 

should only make good the damage caused by the exceptional occurrence. 

 

(62) To effectively ensure proportionality, it is necessary to analyse the assumptions 

and evidence on which the calculation of damage for the factual scenario is based. 

In particular, it is necessary to look at how the exceptional occurrence has 

actually and directly affected the operations of TAP and what actual impact it has 

had on the costs and the revenues of the company.  

 

(63) The damage to be compensated corresponds to TAP’s net losses resulting from 

the COVID-19 restrictions during the compensation period, i.e. from 19 March to 

30 June 2020. This includes losses due to the closure of non-efficient hedges 

(recital (27)). […] Those losses would not have been incurred in the absence of 

the COVID-19 restrictions enacted in March 2020 and maintained during the 

compensation period. Therefore, these losses can be included in the damage 

calculation.  

  
(64) The damage calculation is based on the decrease in operating revenues taking into 

account the avoided costs. The loss of revenues is the difference between the 

revenues that TAP would have expected during the compensation period, had the 

containment measures linked to the COVID-19 outbreak not occurred, and the 

revenues that TAP actually generated during that period. Avoided costs 

correspond to costs that TAP would have had during the compensation period, 

had its operations not been affected by the COVID-19 restrictions, but that it did 

not bear because of the cancelled operations (e.g. fuel, staff costs, operating costs 

of traffic, depreciation, etc.). The quantification of avoided costs takes into 

account reduced direct costs as result of the significant reduction of activity, 

reduced indirect costs as result of active management measures as well as reduced 

cost of depreciation, and other financial costs identified by comparing the actual 

costs borne by TAP during the same period in 2019.  

 

(65) The amount of damage is conservatively determined with the lower EBIT 

variation considered by Portugal (EUR [300-400 million] compared to the same 

period in 2019 (recital (28)). Using the alternative methodology described at 

recital (30), which has an impact on the calculation of EBIT for the portion of the 

month of March 2020 included in the compensation period, the damage estimated 

would be higher, with an EBIT variation of EUR [340-390] million and the total 

damage compensation rising to EUR [480-530] million. The Commisison notes 

that this alternative methodology reflects the extent of intra-month damage 

because it weighs more the actual variation of activity within the month included 

in the compensation period (which was concentrated in the latter part of March) 

than a mere averaging of the loss per days during the month. The damage 

compensated under the measure by applying the lower EBIT variation is [5-15] % 

lower than the loss potentially incurred under that alternative estimation. The 

overall amount of damage compensated under the measure, calculated at EUR 

462 million, is thus based on a conservative methodology, which the Commission 

can endorse.   
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(66) Furthermore, the notified aid instrument is in the form of a loan convertible into 

capital. Any interest on the loan or reimbursement of principal thereof or, if the 

loan is converted, related returns that TAP will pay or generate for the State will 

in fine reduce the amount of compensation that TAP will effectively receive from 

the State, as compared with a grant. 

 
(67) The Commission notes that the damage calculations, which it has verified, will 

also be subject to audit and verification by an independent expert based on TAP’s 

certified financial statements of 2020. Additionally, Portugal will provide a report 

by 30 September 2021 providing the results of the ex post assessment of the 

damage suffered by TAP during the period from 19 March to 30 June 2020 as a 

result of the COVID-19 restrictions, based on the consolidated accounts of TAP 

for the year 2020 audited and duly certified by an independent expert. If the ex-

post assessment were to show that TAP has been overcompensated, Portugal 

commits to ensure that TAP will repay any such overcompensation.  

 

(68) Furthermore, Portugal agrees to put in place a number of additional safeguards to 

avoid any overcompensation (section 2.8). Those safeguards ensure in particular 

that any payment exceeding the damage suffered as a direct consequence of the 

COVID-19 restrictions will be recovered. Any payment to TAP regarding the aid 

will be net of any amount recovered by insurance, litigation, arbitration or other 

source for the same damage. The aid under the measure will not be cumulated 

with any other aid for the same eligible costs. 

 

(69) Furthermore, Portugal confirmed that the notified aid will not be cumulated with 

other aid for the same eligible costs, to avoid overcompensation.  

 

(70) With regard to the rescue aid authorized on 10 June 2020 to TAP SGPS, the 

parent of TAP (see recital (31)), that rescue aid in the form of interest bearing 

guarantees and loans covered projected shortfalls of operating costs of TAP 

SGPS for the period from June 2020 to December 2020. The rescue aid in the 

form of guarantees and loans was used to […]. The amounts in question are thus 

rolled over and not cancelled out. Moreover, the first instalment of the rescue loan 

was only disbursed on 17 July 2020, so that effective payments with rescue aid 

made available to TAP by TAP SGPS were made after the compensation period. 

In turn, the measure aims at compensating solely the damages suffered by TAP 

directly linked to the COVID-19 outbreak during the compensation period, as 

compared to the same period in 2019, account taken of avoided costs. The 

objectives and cost bases are therefore distinct. Finally, any overcompensation 

resulting from the hypothetical cumulation of both rescue and compensation aids 

will be identified and assessed in the report providing by 30 September 2021 the 

results of the ex post assessment of the damage suffered by TAP. It can therefore 

be excluded that the amounts of the same bill would effectively be payed twice 

with aid under two different legal basis. 

 

(71) In view of the above, the Commission concludes that the damage compensation is 

proportionate and does not exceed what is necessary to make good the damage 

directly suffered by TAP because of the COVID-19 restrictions during the 

compensation period. 
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3.3.5. Conclusion on compatibility of aid with Article 107(2)(b) TFEU 

(72) In view of the above, the Commission considers that the damage compensation to 

TAP is compatible with the internal market in accordance with Article 107(2)(b) 

TFEU. 

 

4. CONCLUSION  

The Commission has decided not to raise objections to the aid to Transportes Aéreos 

Portugueses, S.A. on the grounds that it is compatible with the internal market pursuant 

to Article 107(2)(b) of the Treaty on the Functioning of the European Union. 

If this letter contains confidential information which should not be disclosed to third 

parties, please inform the Commission within fifteen working days of the date of receipt. 

If the Commission does not receive a reasoned request by that deadline, you will be 

deemed to agree to the disclosure to third parties and to the publication of the full text of 

the letter in the authentic language on the Internet site: 

http://ec.europa.eu/competition/elojade/isef/index.cfm.  

 

Your request should be sent electronically to the following address:  

European Commission,    

Directorate-General Competition    

State Aid Greffe   B-1049 Brussels    

Stateaidgreffe@ec.europa.eu 

 

Yours faithfully,  

 

 

For the Commission 

 

Margrethe VESTAGER 

Executive Vice-President 
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