
 

 
Zbigniew Rau  
Minister Spraw Zagranicznych  
al. J. Ch. Szucha 23  
PL-00 - 580 Warszawa 
 
Commission européenne/Europese Commissie, 1049 Bruxelles/Brussel, BELGIQUE/BELGIË - Tel. +32 22991111 

 

EUROPEAN COMMISSION 
 
 
 
 
 

Brussels, 11.12.2020 
C(2020) 9176 final 

 
 

PUBLIC VERSION 

This document is made available for 
information purposes only. 

 

Subject: State Aid SA.59915 (2020/N) – Poland 
COVID-19: Amendment to SA.57726 (2020/N) concerning State aid 
in the form of reduction from the annual fee for perpetual usufruct 
for 2021 or conversion fee for 2021 

Excellency, 

1. PROCEDURE 

(1) By electronic notification of 2 December 2020, Poland notified an amendment to 
the scheme SA.57726 (2020/N), concerning “State aid in the form of reduction of 
the annual fee for perpetual usufruct and relief in rent, lease and usufruct fees to 
support entrepreneurs affected by the COVID-19 pandemic outbreak” (“the initial 
scheme”) under the Temporary Framework for State aid measures to support the 
economy in the current COVID-19 outbreak (“the Temporary Framework”).1 The 
initial scheme was approved by Decision of 28 July 2020 (“the initial Decision”).2  

                                                 
1 Communication from the Commission - Temporary framework for State aid measures to support the 

economy in the current COVID-19 outbreak, OJ C 91I, 20.3.2020, p. 1, as amended by 
Communication from the Commission C(2020) 2215 final of 3 April 2020 on the Amendment of the 
Temporary Framework for State aid measures to support the economy in the current COVID-19 
outbreak, OJ C 112I , 4.4.2020, p. 1,by Communication from the Commission C(2020) 3156 final of 
8 May 2020 on the Amendment of the Temporary Framework for State aid measures to support the 
economy in the current COVID-19 outbreak, OJ C 164, 13.5.2020, p. 3, by Communication from the 
Commission C(2020) 4509 final of 29 June 2020 on the Third Amendment of the Temporary 
Framework for State aid measures to support the economy in the current COVID-19 outbreak, 
OJ C 218, 2.7.2020, p. 3 and by Communication from the Commission C(2020) 7127 final of 
13 October 2020 on the Fourth Amendment of the Temporary Framework for State aid measures to 
support the economy in the current COVID-19 outbreak and amendment to the Annex to the 
Communication from the Commission to the Member States on the application of Articles 107 and 
108 of the Treaty on the Functioning of the European Union to short-term export-credit insurance, 
OJ C 340 I, 13.10.2020, p. 1. 

2  Commission Decision C(2020) 5280 final, of 28 July 2020, in case State Aid SA.57726 (2020/N) – 
Poland. 
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(2) Poland exceptionally agrees to waive its rights deriving from Article 342 of the 
Treaty on the Functioning of the European Union (“TFEU”), in conjunction with 
Article 3 of Regulation 1/19583 and to have this Decision adopted and notified in 
English. 

2. DESCRIPTION OF THE AMENDMENT 

(3) When the initial scheme entered into force in Poland, some undertakings had 
already paid the full amount of the annual fees for perpetual usufruct due for the 
year 2020 and were not able to benefit from the aid measure. In order to enable 
them to benefit from the reductions, Poland intends to allow those undertakings to 
apply the (non-implemented) reductions in the fees due for the year 2021. 

(4) Poland also intends to extend the initial scheme to the fee for the conversion of 
the perpetual usufruct right into ownership.  

(5) With the amendment, aid may also be granted to micro and small enterprises that 
were already in difficulty on 31 December 2019, subject to the conditions of the 
Temporary Framework. 

(6) The amendment concerns: 

(a) the fees covered by the initial scheme; 

(b) the legal basis; 

(c) the duration of the measure; 

(d) the beneficiaries. 

(7) The compatibility assessment of the amendment is based on Article 107(3)(b) 
TFEU, in light of sections 2 and 3.1 of the Temporary Framework. 

2.1. The amendment of the fees covered by the initial scheme 

(8) As stated in recital (7)(a) of the initial Decision, the measure provides aid in the 
form of a reduction of the annual fee for perpetual usufruct due by undertakings 
for conducting their business activities on real estate owned by public 
authorities.4  

(9) By the amendment, the abovementioned reduction shall also apply to the fee for 
the conversion of the perpetual usufruct right into ownership (“the conversion 
fee”). The Polish authorities explain that, in some cases, the ‘perpetual usufruct 
right’ can be legally converted or transformed into ‘full ownership right’, which 
entails that the perpetual usufructuary would become the owner of the land and, 
thus, would no longer be required to pay the annual fee for perpetual usufruct, but 

                                                 
3 Regulation No 1 determining the languages to be used by the European Economic Community, OJ 

17, 6.10.1958, p. 385. 

4  See recital (10) of the initial Decision for more detail on the competent public authorities. 
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only a fee for such conversion. The conversion fee is paid to the public body who 
was the previous owner of the land, either at local or national level.5  

(10) The introduction of the reduction of the conversion fee shall not increase the 
budget of the initial scheme. Indeed, the Polish authorities clarify that the 
reduction of both the annual fee for perpetual usufruct and the conversion fee 
shall be covered by the same existing budget as defined in recital 11(a) of the 
initial Decision. 

2.2. The amendment of the legal basis 

(11) The amendment introduces a new Article 15jca into the existing Polish Act of 
2 March 2020 (see recital (9) of the initial Decision).6 

2.3. The amendment of the duration of the measure 

(12) The fee reduction under the initial scheme can only be applied upon fees due for 
the year 2020.7 This temporal limitation implies that the undertakings that have 
already paid the full amount of the perpetual usufruct fees due for the year 2020 
have already exhausted the possibility to apply the reductions and, therefore, are 
not able to benefit in practice from the initial scheme. 

(13) In order to remedy that situation, the Polish authorities intend to allow those 
undertakings to deduct the relief that would have corresponded to the year 2020 
from the fees due for the year 2021. The amount of such relief will remain the 
same as under the initial scheme.8 

(14) The possibility referred to in recital (13) shall be applicable:  

(a) to the annual fee for perpetual usufruct due for the year 2021, and  

(b) to the conversion fee due for the year 2021. If prior to the date of the legal 
conversion the undertaking paid, still as a perpetual usufructuary, the 
annual fee for perpetual usufruct for 2020 in its full amount, it may then 
reduce the conversion fee due for 2021.9 

                                                 
5  According to Polish authorities, at local level, where the land was previously owned by the local 

government, the conversion fee is paid to the municipalities. At national level, where the land was 
previously owned by the State Treasury, the conversion fee is most often paid to the starosts or 
mayors of towns with district rights, who perform governmental administration tasks. In addition, 
where the land was previously owned by special public bodies, the conversion fee is paid to them. 

6  Act of 2 March 2020 on special solutions related to the prevention, the counteraction and the 
combating of COVID-19, other infectious diseases and crises caused by them. 

7  See recital (14) of the initial Decision: “(…) the measure (i.e. the proportional reduction of the fee) 
will only apply to burdens from perpetual usufruct fees that must have arisen no later than 31 
December 2020”. 

8  See, for the amount of aid, recital (22)(a) of the initial Decision. 

9  The method for determining the amount of such reduction (i.e. the amount of aid) remains the same as 
under the initial scheme. See, to this effect, recital 22(a) of the initial Decision. 
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(15) In light of the above, by the amendment, aid may be granted under the measure as 
from its approval until no later than 30 June 2021.  

(16) Beneficiaries need to submit an application to the relevant authorities10 by 31 
March 2021. 

2.4. Beneficiaries 

(17) By the amendment, the aid may be granted also to micro and small enterprises 
that were already in difficulty within the meaning of the General Block 
Exemption Regulation (“GBER”),11 the Agricultural Block Exemption 
Regulation (“ABER”),12 or the Fisheries Block Exemption Regulation 
(“FIBER”),13 respectively, on 31 December 2019, if those enterprises, at the 
moment of granting the aid, are not subject to collective insolvency procedure 
under national law and they have not received rescue aid14 or restructuring aid.15 
Recital (17) of the initial Decision is amended accordingly. 

(18) There are no further modifications proposed to the initial scheme. 

3. ASSESSMENT 

3.1. Lawfulness of the measure 

(19) By notifying the amendment before putting it into effect, the Polish authorities 
have respected their obligations under Article 108(3) TFEU. 

3.2. Existence of State aid 

(20) For a measure to be categorised as aid within the meaning of Article 107(1) 
TFEU, all the conditions set out in that provision must be fulfilled. First, the 
measure must be imputable to the State and financed through State resources. 
Second, it must confer an advantage on its recipients. Third, that advantage must 

                                                 
10  The relevant authorities remain the same as under the initial scheme. See recital (10) of the initial 

Decision. 

11 As defined in Article 2(18) of Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring 
certain categories of aid compatible with the internal market in application of Articles 107 and 108 of 
the Treaty, OJ L 187, 26.6.2014, p. 1. 

12  As defined in Article 2(14) of Commission Regulation (EU) No 702/2014 of 25 June 2014 declaring 
certain categories of aid in the agricultural and forestry sectors and in rural areas compatible with the 
internal market in application of Articles 107 and 108 of the Treaty, OJ L 193, 1.7.2014, p. 1. 

13  As defined in Article 3(5) of Commission Regulation (EU) No 1388/2014 of 16 December 2014 
declaring certain categories of aid to undertakings active in the production, processing and marketing 
of fishery and aquaculture products compatible with the internal market in application of Articles 107 
and 108 of the Treaty, OJ L 369, 24.12.2014, p. 37. 

14 Alternatively, if they have received rescue aid, they have reimbursed the loan or terminated the 
guarantee at the moment of granting of the aid under the notified measure. 

15 Alternatively, if they have received restructuring aid, they are no longer subject to a restructuring plan 
at the moment of granting of the aid under the notified measure. 
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be selective in nature. Fourth, the measure must distort or threaten to distort 
competition and affect trade between Member States. 

(21) The qualification of the initial scheme as State aid was established in recitals (31) 
to (36) of the initial Decision. The modifications brought by the present 
amendment as described in recitals (8) to (17) do not alter the conclusions on the 
existence of State aid as set out in the initial Decision. In particular, the reduction 
of the conversion fee is imputable to the State since it is administered by the local 
and national public authorities indicated above (see recital (9) and footnote 5) and 
it is based on the Polish Act of 2 March 2020 (see recital (11)). It involves State 
resources since is financed by public funds as a result of the income foregone 
from those conversion fees that are to be paid to local and public authorities that 
previously owned the real estate or land (see, again, recital (9) and footnote 5). 
The reduction of the conversion fee is an additional form of fee reduction, in 
addition to the reduction of the annual fee for perpetual usufruct assessed in the 
initial Decision, and therefore it also confers an advantage on its beneficiaries 
(see recitals (8) and (9)). The amendment in recital (17) above by which aid may 
be granted also to micro and small enterprises that were already in difficulty on 
31 December 2019, does not alter the conclusion that the scheme remains 
selective as it is only available for undertakings fulfilling the criteria laid down in 
recitals (15) and (16) of the initial Decision. Finally, the amended scheme 
continues to be liable to distort competition and affect trade between Member 
States (see recital 35 of the initial Decision). 

(22) Therefore, the initial scheme, as amended, constitutes State aid since it continues 
to grant a selective advantage from State resources that is imputable to the State, 
distorts competition and affects intra-EU trade. 

3.3. Compatibility 

(23) The Commission assessed the compatibility of the initial scheme with the internal 
market on the basis of Article 107(3)(b) TFEU, as interpreted by Sections 2 and 
3.1 of the Temporary Framework. The Commission refers to its compatibility 
analysis as set out in recitals (37) to (44) of the initial Decision. It concluded that 
measure under the initial scheme was necessary, appropriate and proportionate to 
remedy a serious disturbance in the economy of a Member State, since it met all 
the relevant conditions of the Temporary Framework.  

(24) The amendment has been designed to meet the requirements of a specific 
category of aid (“Limited amounts of aid”) described in Section 3.1 of the 
Temporary Framework. 

(25) The Commission notes that the modifications brought by the amendment continue 
to contribute to the objective of the initial scheme, which is to ensure that 
undertakings affected by the economic consequences of the COVID-19 outbreak 
have sufficient liquidity in the current crisis by reducing the burdens they have to 
bear arising from perpetual usufruct fees. The reference to the conversion fee 
serves the same purpose. The attainment of such objective remains relevant, 
especially at a time when the normal functioning of credit markets is still severely 
disturbed by the COVID-19 outbreak and that outbreak is still affecting the wider 
economy and leading to severe disturbances of the real economy of Member 
States.  
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(26) The Commission considers that the amendment is necessary, appropriate and 
proportionate to remedy a serious disturbance in the economy of a Member State 
and meets all the relevant conditions of the Temporary Framework. In particular: 

• The aid continues to take the form of a reduction of fees as described in 
recital (7)(a) of the initial Decision. The amendment only extends the 
scope of the type of fees to which such reductions apply, in particular, by 
adding a new type: the conversion fee (recital (9)). The Commission notes 
that such additional reference does not alter the form of aid nor the 
commitment by the Polish authorities to respect the maximum aid ceilings 
per undertaking, as stated in recital (21) of the initial Decision. 

• The amendment has no impact on the budget of the initial scheme (recital 
(10)). The measure therefore continues to comply with point 22(b) of the 
Temporary Framework; 

• The amendment allows aid to be granted to micro and small enterprises 
that were in difficulty on 31 December 2019, if those enterprises, at the 
moment of granting the aid, are not subject to a collective insolvency 
procedure under national law and they have not received rescue aid16 or 
restructuring aid17 (see recital (17)). The measure therefore complies with 
point 22(c)bis of the Temporary Framework; 

• The Polish authorities confirm that aid may be granted under the measure 
no later than 30 June 2021 (recital (15)). The measure therefore complies 
with point 22(d) and footnote 20 of the Temporary Framework; 

(27) Apart from the modifications referred to in recitals (8) to (17) above, the 
Commission notes that there are no other modifications to the initial scheme (see 
recital (18)). 

(28) The Commission therefore considers that the modifications introduced by the 
amendment do not alter the conclusions on compatibility as set out in the initial 
Decision. 

  

                                                 
16 Alternatively, if they have received rescue aid, they have reimbursed the loan or terminated the 

guarantee at the moment of granting of the aid under the notified measure. 

17 Alternatively, if they have received restructuring aid, they are no longer subject to a restructuring plan 
at the moment of granting of the aid under the notified measure. 
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4. CONCLUSION 

The Commission has accordingly decided not to raise objections to the aid on the 
grounds that it is compatible with the internal market pursuant to Article 107(3)(b) of the 
Treaty on the Functioning of the European Union. 

The decision is based on non-confidential information and is therefore published in full 
on the Internet site: http://ec.europa.eu/competition/elojade/isef/index.cfm. 

Yours faithfully,  

For the Commission 

 
Margrethe VESTAGER 

Executive Vice-President 
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