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Subject: State Aid SA.39324 (2018/NN) – Estonia  
Alleged aid to public hospitals listed in the Estonian Hospital 
Network Development Plan 

Sir, 

1. PROCEDURE 

(1) On 7 August 2014, the Commission received a complaint from MTÜ Eesti 
Eratervishoiuasutuste Liit (Union of the Estonian Private Healthcare 
Institutions, the "Complainant") concerning the granting of alleged State aid 
to the Estonian public hospitals listed in the Hospital Network Development 
Plan ("HNDP") via the Estonian Health Insurance Fund ("EHIF"). The 
Complainant sent an additional submission with additional documentation on 
22 December 2014. 

(2) The Commission services forwarded the non-confidential version of the 
complaint to the Estonian authorities and asked for information on the 
measure at stake by letters of 15 December 2014 and of 18 August 2015. The 
Estonian authorities informed the Commission's services by letters of 30 
January 2015 and of 2 October 2015 that in their opinion the alleged measure 
does not involve unlawful aid and provided substantial reasoning to support 
their position. 

(3) On 28 October 2015, the Complainant sent additional arguments in support 
of the complaint.  
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(4) In their letter of 1 April 2016 to the Complainant, the Commission services 
preliminarily concluded that the measure at stake does not constitute State 
aid within the meaning of Article 107(1) TFEU. 

(5) On 15 August 2016, the Complainant replied and brought forward additional 
arguments in support of the complaint.  

(6) On 29 November 2016, the Commission services forwarded the 
Complainant's submission of 15 August 2016 to the Estonian authorities and 
asked them for additional information. The Estonian authorities replied by 
letters of 20 January 2017 and 11 April 2017. 

(7) In their letter to the Complainant of 20 July 2017, the Commission services 
reiterated their preliminary assessment that the measure at stake does not 
seem to constitute State aid within the meaning of Article 107(1) TFEU. 

(8) On 19 August 2017, the Complainant submitted additional information. 

(9) On 16 October 2017, the Commission services forwarded the Complainant's 
submission of 19 August 2017 to the Estonian authorities and requested 
further clarifications to them. The Estonian authorities replied by letter of 14 
November 2017. 

(10) On 26 January 2018, the Complainant sent another submission. On 13 March 
2018, a call was held between the Commission services and the Complainant. 
On 6 April 2018, the Complainant sent an additional submission expressing 
its intention to uphold its complaint. 

(11) On 11 July 2019, the Commission requested further information from the 
Estonian authorities, which they submitted by letter of 30 August 2019. On 9 
October 2019, the Complainant provided additional information. 

2. BACKGROUND 

2.1. The Estonian public hospitals system 

(12) Pursuant to section 28 of the Estonian constitution, all citizens are entitled to 
health protection. Notably, this includes universal access to affordable 
healthcare services. Health insurance is compulsory pursuant to Section 2(3) 
of the Health Insurance Act. According to Section 2(2) of the same Act, 
health insurance is based on "the solidarity of, and limited cost-sharing by, 
insured persons". The health insurance system is based on the following 
principles: healthcare services are provided according to the needs of insured 
persons, health care treatments are equally available in all regions, health 
insurance funds are used for their intended purpose, which is to finance the 
health care system and the services provided by it. Moreover the healthcare 
system underlies State supervision1 and pursues a social objective.  

(13) In order to ensure the availability of public healthcare services that 
correspond to the people’s needs, the Estonian State organises its health care 
system and lays down the principles that govern the activities of healthcare 

                                                 
1  As described in Article 55 of the Health Services Organisation Act  
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services providers. The resources required for financing the State health 
insurance system are collected through the so-called "social tax" based on the 
Social Tax Act.2 The social tax is due by taxpayers and is calculated on the 
basis of their personal income. The contribution is mandatory. Certain 
categories of individuals are exempted from social tax (notably children, 
pensioners and registered unemployed people). However, non-contributing 
individuals, accounting for around half of the insured population,3 are equally 
covered by the State health insurance. Health insurance benefits do not 
depend on the amount of contributions paid by the insured persons. 

(14) As the central entity managing public health insurance resources, the EHIF 
ensures the payment of public healthcare services to healthcare providers. 
Almost the entire income of the EHIF is made up of health insurance 
contributions collected by means of the social tax.4 The EHIF is a public law 
legal person established under the Estonian Health Insurance Fund Act.5 The 
statute of the EHIF has been established by the government through a 
regulation.6 

2.2. The HNDP hospitals 

(15) In 2002 the Estonian government set up a nation-wide network of public 
hospitals in the context of the HNDP as part of the ‘Estonian Health Care 
Project 2015’,7 with the objectives of ensuring universal access to quality 
public healthcare services, optimise expenditure and to ensure the 
sustainability of the hospital network by 2015. Based on a division of the 
Estonian hospital network into catchment areas, the HNDP Regulation8 laid 
down a list of in total 19 public hospitals and identified the investments 
necessary to construct, renovate and re-profile the hospitals listed in that 
regulation. To this end, the HNDP hospitals were selected according to their 
geographical location, their size and the variety of medical specialties that 
they provide and, based on these features, were attributed to a specific 
hospital sub-category (regional, central, general, local, rehabilitation or 
nursing hospital). More particularly, the Estonian hospital network was 
divided into service regions, for each of which a central hospital was 
identified. Hospitals were reorganised into so-called central hospitals and 

                                                 
2  Available at: https://www.riigiteataja.ee/akt/111072014025. 
3  OECD/European Health Observatory on Health Systems and Policies (2017), Estonia: Country Health 

Profile 2017, State of Health in the EU, p. 6. 

4  In 2013, health insurance contributions collected by means of the social tax accounted for 99.1 % of the 
total income of the Fund. 

5  Available at: https://www.riigiteataja.ee/akt/113032014012. 
6  Government of the Republic Regulation No 3 of 5 January 2001 Statutes of the Estonian Health 

Insurance Fund, available at: https://www.riigiteataja.ee/akt/109012014020. 
7  The Estonian Health Care Project 2015 was already launched in 2000, see Minutes of the Estonian 

Research and Development Council meeting, Toompea, May 19, 2000. 
https://www.riigikantselei.ee/sites/default/files/elfinder/article_files/2000.05.19_tan_otsused_nr25.pdf. 
The HNDP was set up in 2002, see https://www.sm.ee/sites/default/files/content-
editors/eesmargid_ja_tegevused/Tervis/Tervishoiususteem/hva2002_1_.pdf 

8  Regulation No 105 of 2 April 2003. 

https://www.riigiteataja.ee/akt/113032014012
https://www.riigikantselei.ee/sites/default/files/elfinder/article_files/2000.05.19_tan_otsused_nr25.pdf
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general hospitals. In 2018, another rehabilitation hospital was added to the 
HNDP network,9 resulting in 20 HNDP hospitals in operation today. 

(16) According to Estonia, this hospital network design ensures that medical care 
is available within a 70 kilometre radius, or 60 minute drive, from anywhere 
in Estonia. In terms of their geographical locations, their size and the variety 
of medical specialties provided, HNDP hospitals cover more than 94% of the 
Estonian population. In addition, the HNDP network allows concentrating 
qualified medical treatment into a reduced number of hospitals, which would 
act as competence centres able to provide a complete range of public 
healthcare services, in order to improve the quality of treatment and to avoid 
duplication of expensive medical devices. 

(17) All hospitals listed in the HNDP have been established by the Estonian State 
or local governments. Based on a regulation on the requirements of the types 
of hospitals10, the HNDP hospitals (depending on their classification as a 
regional, central, general, local, rehabilitation and nursing hospital) are, 
unlike private hospitals, subject to legal obligations to ensure the provision 
of public healthcare services in certain specialties. They are also subject to 
minimum requirements regarding the staff, opening hours, devices and 
installations necessary for the provision of in-patient public healthcare 
services and subject to requirements for the main premises of treatment and 
diagnostics.11 Moreover, regional and central hospitals listed in the HNDP 
have the obligation to provide emergency services and other services of vital 
importance. These obligations ensure that out-patient and in-patient public 
healthcare services are available and accessible around the clock and all over 
Estonia. 

(18) In view of the setup of the HNDP network as described above, the EHIF 
primarily concludes contracts for the financing of medical treatments (the 
"FMT contracts") with 20 public hospitals listed in the HNDP for a term of 
at least five years. While the EHIF may also conclude FMT contracts with 
other healthcare providers in cases where the treatment needs of a specific 
region are not sufficiently met under the existing FMT contracts with HNDP 
hospitals, the EHIF is legally only obliged to conclude contracts with the 
HNDP hospitals and must give preference to the HNDP hospitals.12  

(19) Against this background, private hospitals which do not belong to the HNDP 
are not entitled to FMT contracts with the EHIF. Rather, they are mainly 
active in providing healthcare services outside the EHIF-funded system 
against remuneration, paid for either by patients directly or private health 
insurances. 

                                                 
9  The Haapsalu Neurological Rehabilitation Center was included in the list by an amending regulation 

adopted on 29 March 2018, entering into force on 07 April 2018. 

10  Regulation No 103 of 19 August 2004. 

11  See inter alia Regulation No 103, Requirements for the types of hospitals of 19 August 2004. 

12  Article 36 of the Estonian Health Insurance Act (2014), as interpreted by the Estonian Supreme Court 
in paragraph 21 of its judgment No 3-3-1-29-12 of 29.11.2012. 
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(20) Based on the FMT contracts, the HNDP hospitals provide comprehensive 
public healthcare services to insured persons upon payment of a symbolic fee 
and otherwise free of charge. The only fees paid by patients for treatments 
covered by the EHIF are out-patient fees (a lump sum paid in the case of an 
ambulatory appointment) and in-patient fees (a lump sum paid in the case of 
hospitalisation). According to the Estonian authorities the out-patient fee 
contribution, which is fixed by the respective hospital, but may not exceed 
EUR 5, has to be paid only for the first out-patient appointment with a 
specialist and may not be charged if the patient is e.g. referred to another 
healthcare provider. Out-patient fees cannot charged from pregnant women 
and children under two years. Similarly, the in-patient fee of up to EUR 2.50 
(fixed by the respective hospital) per calendar day of hospitalisation cannot 
be charged for more than 10 calendar days for each hospitalisation. On 
average, both kinds of contribution account for not more than 1.5% each of 
the total medical costs of the treatments paid for by the EHIF. 

(21) Overall, HNDP hospitals generate revenue almost exclusively through the 
EHIF payments, as well as other public funds (e.g. for providing health 
services to imprisoned persons or people working for the army). In addition, 
the HNDP hospitals also generate revenue by providing some activities that 
are not covered by the EHIF or other public funding, but paid for by patients 
or their private insurances (“Additional Activities”). More particularly, the 
additional revenue, according to the Estonian authorities, comprises: 

• Revenue from medical services listed in the List of Health Services 
(‘LHS’)13 which are, however, not or only partially covered by the 
EHIF (treatments of uninsured persons and foreign patients, 
treatments of insured persons who choose to skip the waiting list, 
inpatient nursing care services, dental treatments; occupational 
healthcare services, which are reimbursed by the employer), 

• Revenue from services delivered in the context of medical treatments 
(family wards and antenatal classes in the context of obstetric care, 
rehabilitation therapies where medical evidence is unclear (e.g. 
electrotherapy), vaccinations, patient transport, copies of records of 
radiological examinations), and 

• Revenue from other side activities, notably customary amenities (staff 
canteens, renting out premises to small hospital shops, training-
related revenue), and revenues from donations. 

3. THE COMPLAINT 

(22) The Complainant is an association of private healthcare providers in Estonia, 
including private hospitals. These private hospitals and healthcare providers 
are not listed in the HNDP. 

(23) According to the original complaint, the EHIF unduly favours HNDP 
hospitals over non-HNDP hospitals when concluding FMT contracts. The 

                                                 
13  A government regulation adopted on the basis of § 30(1) of the Health Insurance Act; List of Health 

Services of the Estonian Health Insurance Fund, Government of the Republic Regulation No 194 of 19 
December 2014. 
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Complainant considers that the EHIF concludes the FMT contracts almost 
exclusively with HNDP hospitals, which are all public, whereas private 
hospitals not included in the HNDP would provide healthcare services of a 
higher quality and at a better price. Moreover, the Complainant argues that 
the compensation paid by the EHIF to the hospitals listed in the HNDP 
constitutes State aid within the meaning of Article 107(1) TFEU and would 
be incompatible with the internal market.  

(24) In its subsequent submissions, the Complainant focused on an alleged 
overcompensation of the HNDP hospitals as a result of the funding of these 
hospitals via the EHIF and, as a consequence, an alleged cross-subsidisation 
of healthcare services which are not covered by the EHIF but in principle 
only paid for by patients themselves or their insurers. In particular, the 
Complainant submits that the HNDP hospitals increasingly focus their 
activities on services outside the EHIF financing and, in particular, healthcare 
services to patients residing in foreign countries. In this context, the 
Complainant argues that the healthcare services not covered by the EHIF are 
provided in competition to private healthcare institutions and that, since the 
market for these healthcare services outside the EHIF financing is small, the 
fact that the HNDP hospitals hold a large market share in this market could 
easily result in considerable distortions of competition.  

4. DESCRIPTION OF THE CONTESTED MEASURE 

(25) The contested measure concerns the public financing of HNDP hospitals 
based on the FMT contracts with the EHIF. 

(26) The EHIF concludes FMT contracts individually with each of the 20 HNDP 
hospitals, based on which the EHIF pays for public healthcare services 
provided to an insured person by the respective hospital. The public 
healthcare services which are covered by the EHIF are defined in the LHS. 
Since private hospitals are in principle excluded from the HNDP and are not 
entitled to be awarded FMT contracts, the payments made by the EHIF 
primarily go to the HNDP hospitals. The pricing methodology for calculating 
the prices of healthcare services described in the following (recitals (27) to 
(38)) applies to FMT contracts concluded by the EHIF with HNDP and non-
HNDP hospitals in the same way.  

(27) The FMT contracts contain a list of medical specialties to be provided by the 
HNDP hospital in question, the minimum number of medical care services to 
be performed by the hospital and the amounts to be paid for each of the 
medical care service listed in the LHS. The FMT contracts comprise general 
terms and conditions approved by the management board of the EHIF for all 
FMT contracts, as well as other annexes to the contract, which are adapted to 
each HNDP hospital individually for the contract term and have to be 
approved by the management board of the EHIF.14  

(28) Before the management board of the EHIF approves the final version of the 
general terms and conditions and other annexes of the FMT contracts, the 
draft amendments are negotiated with the Estonian Hospitals Association (a 
non-profit organisation which unites most of the HNDP hospitals but also 

                                                 
14  on the basis of clause 25 of Section 20 of the Statutes of the EHIF. 
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includes private hospitals). The number of medical care services for the 
different medical specialties per half-year and full year and the amounts of 
financial obligations to be assumed by the EHIF are agreed upon in the 
financial annexes to the contract per medical specialty. Financial annexes are 
signed for a period of one year and thus updated every year. 

(29) For each treatment, the LHS lists reference prices, serving as a ceiling for the 
payment for any specific treatment. Unless the EHIF and the respective 
hospital concerned negotiate a lower price the reference price of the LHS 
applies.  

(30) According to Section 37 of the government Regulation setting out the 
methodology for the calculation of fees (‘Regulation No. 9’),15 the reference 
prices are calculated based on the standard costs of the service, i.e. the cost 
of the average use of resources required to provide a specific treatment taking 
into account the quality of the treatment. 

(31) In the pricing model, the standard costs are calculated using the activity based 
costing (ABC) method, taking into account the costs of 

- The core activity (directly related to the provision of a specific treatment, 
including the costs of staff, depreciation and maintenance of devices and 
inventories used for that treatment), 

- Support activities (such as laundry, sterilisation, waste management, IT 
support, management, depreciation costs for premises) and 

- Materials. 

(32) Based on the acquisition costs / period costs and the average use of each cost 
item during the specified period, a price per unit is calculated, which serves 
as the average cost of a specific treatment. 

(33) More particularly, in order to achieve a more realistic and reliable cost 
calculation, the reference prices in the LHS, including Diagnosis-Related 
Group (‘DRG’)16 based prices, are determined based on historical (actual) 
cost data received from a representative sample of the HNDP hospitals and 
other (including private) healthcare providers. 

(34) The EHIF periodically reviews the accuracy of the reference prices in the 
LHS based on the cost items and the underlying assumptions (such as number 
of healthcare cases, average use) on the basis of the data it receives from 
healthcare providers. The accuracy of specialty-specific cost items are 
reviewed in cooperation with the relevant specialist medical associations, 
while overhead cost items are reviewed together with the Estonian Hospital 
Association. In this context, the descriptions of services and the actual data 
of the HNDP and non-HNDP hospitals are compared and the descriptions are 
adjusted where necessary. 

                                                 
15  Regulation No 9 of 19 January 2007, consolidated text of 28 June 2019. 

16  DRG is a case-based financing system for complex treatments which allows for the grouping of 
treatments based on average costs. 
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(35) In principle, adaptations of the reference prices (based on the finding of 
decreased or increased costs compared to the estimated costs comprised in 
the reference price applicable) can be issued by the EHIF on its own initiative 
or following the initiative of the Estonian Ministry of Social Affairs or the 
initiative of the associations and professional associations of interested health 
care providers. In order to ensure that the reference prices indeed reflect the 
actual average costs incurred in providing the public healthcare services in 
question, there are minimum requirements in terms of the cost data serving 
as the basis for the adaptation of the calculation of the reference prices. 

(36) A study commissioned by the EHIF in 201417 concluded that the pricing 
model applied for the payments is one of the most detailed healthcare cost 
coverage systems available and is highly cost-effective. In addition, the study 
concluded that the pricing model incentivises cost-efficiency of hospitals, 
thereby supporting overall long-term efficiency of the HNDP hospital 
network. At the same time, the study also identified some potential for further 
strengthening the cost calculation model, notably with regard to the 
transparency of the hospitals’ actual costs. 

(37) As a follow-up to the 2014 study, the Estonian authorities partially amended 
the calculation methodology, including the underlying data base, and 
commissioned a further analysis which was summarised in a report issued in 
2015.18 The 2015 report recommended that more general and private 
hospitals be involved in those cases where a significant part of the volume of 
services is provided by the respective medical institutions. Against this 
background, in 2017 the Estonian government approved a reform, requiring 
more representative cost data samples as a basis for the calculation of 
reference prices in the LHS.19 Before the 2017 reform, the calculations were 
based on the cost data of healthcare providers accounting for 62% of the total 
amounts spent by the EHIF for the provision of healthcare services. Since 
2017, with regard to general (overhead) costs the data serving as the 
calculation base must comprise the data of at least two regional, two central 
and two general hospitals for a given year.20 With regard to specialty-specific 
resources (such as devices, inventories, instruments, reusable materials and 
disposable materials), pursuant to the amended Article 36(3) of Regulation 
No. 9 of 2007 the calculation of the relevant costs must be based on data from 
healthcare providers accounting for at least 70% of the respective specialty 
healthcare service (in terms of revenue) or, alternatively, comprising the four 
largest providers of these services. According to Estonia, between 2015 and 
2018 a total of 16 healthcare providers presented cost data to the EHIF, 10 of 

                                                 
17   Estonian Health Insurance Fund – Specialist medical care pricing methodology analysis, Final Report 

of 24 July 2014 by PricewaterhouseCoopers (PwC) [only available in Estonian]. 

18  Cf. Estonian Health Insurance Fund, Analysis of the pricing methodology for health care in specialised 
care — options for the use of reference methods and automatic variables, Final report of 3 July 2015 by 
PricewaterhouseCoopers (PwC) [only available in Estonian]: 
https://www.haigekassa.ee/sites/default/files/TTL/eriarstiabi_tervishoiuteenuste_hinnakujundusmetoo
dika_analuus_lopparuanne_07_07.pdf . 

19  Until 2016, only one of each of the mentioned hospital types was required to submit the cost data.  

20  See Article 36(2) Regulation No 9 of 19 January 2007, consolidated text of 28 June 2019. Until 2016, 
only one of each of the mentioned hospital types was required to submit the cost data. 

https://www.haigekassa.ee/sites/default/files/TTL/eriarstiabi_tervishoiuteenuste_hinnakujundusmetoodika_analuus_lopparuanne_07_07.pdf
https://www.haigekassa.ee/sites/default/files/TTL/eriarstiabi_tervishoiuteenuste_hinnakujundusmetoodika_analuus_lopparuanne_07_07.pdf
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which were HNDP hospitals. In addition, in order to further improve the 
consideration of actual costs in the cost calculation, Article 32(4) of 
Regulation No. 9 was amended, now enabling the EHIF to annually collect 
data and update the funding with regard to disposable medical devices (such 
as cardiac pacemakers) in line with actual procurement prices. Finally, a 10% 
cap for annual cost increases within a medical specialty (not taking into 
account changes in overhead costs or salaries) is applied.  

(38) According to the Estonian authorities, public resources for the provision of 
public healthcare services are scarce. Since 2010, the EHIF has generated 
mostly losses,21 which has increased the EHIF’s need to cut spending towards 
the HNDP hospitals. As a result, according to the Estonian authorities the 
limited budget available has led to situations in the past years where 
applications for an increase of certain cost types (such as costs of staff) could 
not be satisfied by the EHIF, regardless of possible increases of their actual 
cost. 

5. ASSESSMENT  

5.1. Member States remain free to organise their healthcare systems according 
to Article 168(7) TFEU 

(39) The Commission notes that pursuant to Article 168(7) TFEU, Member States 
enjoy a wide discretion in the organisation of their healthcare systems. 
Indeed, Article 168(7) TFEU provides that "Union action shall respect the 
responsibilities of the Member States for the definition of their health policy 
and for the organisation and delivery of health services and medical care. 
The responsibilities of the Member States shall include the management of 
health services and medical care and the allocation of the resources assigned 
to them."  

(40) Pursuant to this Article, Member States are responsible for the definition of 
their health policy and for the organisation and delivery of healthcare services 
and medical care, as well as for the allocation of resources for healthcare 
services. They thus enjoy a wide discretion in the organisation of their 
national health system and may choose to entrust the provision of publicly 
financed healthcare services provided by hospitals primarily (or even 
exclusively) to public hospitals rather than to private ones.  

(41) As regards the Estonian public healthcare system, the Commission notes that 
the HNDP has been conceived with the aim of ensuring universal access to 
healthcare services throughout Estonia as well as of modernising public 
healthcare services provided by hospitals22. The Commission considers that 
the setting up of the HNDP and the identification of the guiding principles of 
the Estonian healthcare system fall within the discretion that Member States 
have to organise their healthcare system. The Estonian authorities may 
therefore choose to entrust the provision of publicly-financed healthcare 
services provided by hospitals primarily to HNDP hospitals. 

                                                 
21  Cf. annual reports 2010-2018, available under https://www.haigekassa.ee/en/organisation/annual-

reports-0. 

22  See section 1 of Regulation N105 of 02.04.2003 on the HNDP. 
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(42) The Commission therefore considers that the public hospitals listed in the 
HNDP have not been randomly and arbitrarily chosen. Rather, the HNDP 
hospitals have been set up and selected by the Estonian authorities within the 
framework of the "Estonian Health Care Project 2015" (launched in 2000) 
and the subsequent HNDP (established in 2002) according to their 
geographical location, their size and the variety of medical specialties that 
they provide (see above recital (15)). The Estonian hospital network was 
divided into service regions, for each of which a central hospital was 
established. Hospitals which had provided specialised healthcare services 
before were reorganised into so-called central hospitals and general hospitals, 
which have to fulfil certain minimum requirements as regards e.g. certain 
specialties which must be covered and as regards the necessary staff, devices 
and installations. In that way, public healthcare services are available within 
the radius of a 70-kilometer or 60-minute drive from any location in Estonia 
(see above recital (16)). 

(43) In that regard, the Estonian authorities have clarified that it would not be 
possible to rely on non-HNDP hospitals in order to ensure the attainment of 
the HNDP's objectives. According to the Estonian authorities, the non-HNDP 
hospitals are smaller hospitals providing only out-patient general or 
specialised healthcare services in only one or a few medical specialties. This 
would defeat the HNDP's aim of concentrating specialised medical treatment 
in a limited number of hospitals. 

(44) In the light of the foregoing, the Commission considers that the choice of the 
Estonian authorities to ensure adequate public hospital healthcare services 
provided by hospitals (in terms of accessibility as well as complete range and 
quality of treatments) by means of the EHIF concluding contracts primarily 
with HNDP hospitals is covered by the Member State' freedom under Article 
168(7) TFEU to define its health policy and to organise the delivery of 
healthcare services and medical care. This choice does not in itself contravene 
Article 107(1) TFEU. 

5.2. Presence of State aid 

(45) In order to ascertain whether a measure constitutes State aid, the Commission 
has to assess whether it fulfils the conditions of Article 107(1) TFEU, 
according to which, "[s]ave as otherwise provided in the Treaties, any aid 
granted by Member State or through State resources in any form whatsoever 
which distorts or threatens to distort competition by favouring certain 
undertakings or the production of certain goods shall, in so far as it affects 
trade between Member States, be incompatible with the internal market". 

(46) It follows that, in order for a measure to be qualified as State aid within the 
meaning of Article 107(1) TFEU, the following four cumulative conditions 
have to be met: (i) it has to be imputable to the Member State and granted out 
of State resources; (ii) it has to confer an economic advantage on certain 
undertakings; (iii) the advantage has to be selective; and (iv) the measure has 
to distort or threaten to distort competition and affect trade between Member 
States. 

(47) Pursuant to Article 107(1) TFEU, a measure may constitute State aid only if 
its beneficiary is an undertaking. The Union Courts define undertakings as 
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entities engaged in an economic activity, regardless of their legal status and 
the way in which they are financed.23 According to the Union Courts, an 
economic activity is an activity consisting in offering goods and services on 
a market24. Activities which are not performed in a market are therefore not 
considered as economic in nature. 

(48) In order to determine whether the activities in question are those of an 
‘undertaking’ within the meaning of EU competition law, it is necessary to 
establish the nature of those activities.25 

(49) For the purposes of assessing whether an activity carried out in the context of 
a national healthcare system is non-economic in nature, it is necessary to 
make also an overall assessment of such system and of its characteristics. 

5.2.1. Public healthcare services covered by the EHIF are non-economic in 
nature 

(50) In the Union, healthcare systems differ significantly between Member States. 
Whether and to what degree different healthcare providers compete with each 
other depends on national specificities. 

(51) In some Member States, public hospitals are an integral part of a national 
health service and are almost entirely based on the principle of solidarity. 
Such hospitals are directly funded from social security contributions and 
other State resources and provide their services free of charge on the basis of 
universal coverage. Depending on the overall characteristics of the system, 
symbolic fees which only cover a small fraction of the actual cost of the 
service may not affect its classification as non-economic. The Union Courts 
have confirmed that, where such a structure exists, the relevant organisations 
do not act as undertakings.26 

(52) In other Member States, hospitals and other healthcare providers offer their 
services for remuneration, be it directly from patients or from their insurance. 
In such systems, there is a certain degree of competition between hospitals 
concerning the provision of healthcare services. Where this is the case, the 
fact that a healthcare service is provided by a public hospital is not sufficient 
for the activity to be classified as non-economic. 

(53) In Estonia, the public healthcare system is based on the principles of 
solidarity and universal coverage , it pursues a social objective and its 
activities are subject to the supervision of the State (see recital (12)).  

                                                 
23  Judgment of the Court of Justice of 12 September 2000, Pavlov and Others, Joined Cases C-180/98 to 

C-184/98, ECLI:EU:C:2000:428, paragraph 74; Judgment of the Court of Justice of 10 January 2006, 
Cassa di Risparmio di Firenze SpA and Others, C-222/04, ECLI:EU:C:2006:8, paragraph 107. 

24  See Judgment of the Court of Justice of 16 June 1987, Commission v Italy, 118/85, 
ECLI:EU:C:1987:283, paragraph 7; Judgment of the Court of Justice of 18 June 1998, Commission v 
Italy, C-35/96, ECLI:EU:C:1998:303, paragraph 36; Judgment of the Court of Justice of 12 September 
2000, Pavlov and Others, Joined Cases C-180/98 to C-184/98, ECLI:EU:C:2000:428, paragraph 75. 

25  See judgments of 24 October 2002, Aéroports de Paris v Commission, C‑82/01 P, EU:C:2002:617, 
paragraph 75. 

26  Judgment of the General Court of 4 March 2003, FENIN, T-319/99, ECLI:EU:T:2003:50, paragraph 39. 
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(54) Therefore, the Commission concludes that, based on the criteria mentioned 
above (recitals (45) to (52)), the HNDP hospitals – to the extent that they 
provide public healthcare services directly financed by the EHIF – are an 
integral part of the Estonian public healthcare system, which is based on the 
principles outlined in recitals (51)-(53).  

The Estonian public hospitals are an integral part of the Estonian public 
healthcare system 

(55) First, the HNDP hospitals are publicly owned and have been set up and 
selected based on the objectives of the Estonian public healthcare system. 
More particularly, their location and capacity, the medical specialties they 
offer and the obligations applying to them are an integral part of the ‘Estonian 
Health Care Project 2015’, with the objectives of ensuring universal access 
to quality public healthcare services, optimise expenditure and to ensure the 
sustainability of the hospital network (described in recital (15) above). 
Against this background, the Commission considers that the Estonian public 
hospitals are an integral part of the Estonian public healthcare system. 

The HNDP hospitals are directly funded from social security contributions 
and provide public healthcare services either free of charge or upon payment 
of a symbolic fee on the basis of universal coverage.  

(56) Second, as outlined above (recital (13)) the HNDP Hospitals’ core activities, 
i.e. public healthcare services covered by the EHIF, are directly funded from 
social security contributions. The health insurance benefits do not depend on 
the amount of contributions paid by the insured persons. The HNDP 
Hospitals provide public healthcare services either free of charge or upon 
payment of a symbolic fee to patients affiliated to the EHIF on the basis of 
universal coverage. The HNDP hospitals may only charge fees which do not 
bear any relation with the actual cost of the service (see above recital (20)). 
In fact, these fees are minimal standard fees established regardless of the 
concrete nature and the gravity/complexity of the treatment. The purpose of 
such fees typically is merely to dissuade unnecessary medical treatment and 
overconsumption of public healthcare services. Moreover, according to the 
data provided by the Estonian authorities, the total amount of these fees only 
represents a very marginal part of the revenues earned by the HNDP hospitals 
for the provision of public healthcare services covered by the EHIF (see 
above recital (20)). 

(57) As regards the Complainant's allegation, based on a study of the National 
Institute for Health Development, that patients would pay almost 25% of the 
total costs of medical treatments, the Estonian authorities have clarified that 
those data include (i) all treatments not financed by the EHIF, (ii) all 
treatments carried out by non-HNDP hospitals and other healthcare providers 
and (iii) non-treatment costs, e.g. medical equipment and medicinal products 
(which are subject to a separate reimbursement system, independent from the 
HNDP hospitals). On this basis, the Commission considers that the figures of 
the above mentioned study are without relevance for the assessment of the 
measure and maintains that the fees paid by patients for public healthcare 
services covered by the EHIF do not represent consideration for the services 
provided. 
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(58) In light of the above, the Commission concludes that the fees, paid by patients 
for public healthcare services covered by the EHIF, cover only a small 
fraction of the actual cost of the service (see above, recital (51)). As a 
consequence, such fees do not represent consideration for the services 
provided and therefore do not affect the classification of the HNDP hospitals’ 
activities financed through the EHIF as non-economic. 

No competition between the HNDP hospitals and/or with other healthcare 
providers 

(59) Third, the HNDP hospitals do not compete with each other and/or with non-
HNDP hospitals for public healthcare services covered by the EHIF. The 
HNDP is based on the principle of regional coverage and complementarity 
between different HNDP hospitals established in the same catchment area. 
Also in view of the fact that patients do not pay for these public healthcare 
services out-of-pocket, the HNDP hospitals do not compete with each other, 
but rather cooperate in order to ensure the provision of the required public 
healthcare services to the population. For this reason, the Commission 
considers that there is no scope for competition among these hospitals. Since 
usually only public healthcare services provided by the HNDP hospitals are 
covered by the EHIF while patients have to pay out-of-pocket for healthcare 
services provided by private healthcare institutions (see recital (18) above), 
the Commission also considers that there is no competition between such 
private healthcare institutions and HNDP hospitals with regard to the public 
healthcare services in the LHS covered by the EHIF.27 

Conclusion 

(60) For the reasons outlined above, the Commission therefore considers that, 
account taken of the characteristics of the Estonian healthcare system, which 
is based on the principles of solidarity and universal coverage, the HNDP 
Hospitals, when providing public healthcare services covered by the EHIF, 
do not exercise activities of an economic nature and thus do not act as 
undertakings. 

5.2.2. Exclusion of cross-subsidisation of Additional Activities of the HNDP 
Hospitals 

(61) To the extent that the HNDP hospitals’ Additional Activities (mentioned 
above in recital (21)) could fall within the scope of Article 107(1) TFEU, the 
Commission assessed whether the EHIF funding allows the HNDP hospitals 
to cross-subsidise these Additional Activities. 

(62) In this regard, the Commission notes the following: 

(63) At the outset, it should be noted that the Complainant has not provided any 
example of concrete healthcare service(s) provided by HNDP hospitals 
outside the EHIF-funded healthcare services for which the HNDP hospitals 
would systematically undercut the prices of private healthcare providers 

                                                 
27  The Estonian Competition authority also expressed this view in its opinion of 21.04.2014 (see p.13 of 

recommendation of 21.04.2014 to the Ministry of Social Affairs). 
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and/or would systematically provide these services at prices below the costs 
incurred in the provision of these services.  

(64) On the basis of the information provided by the Complainant as well as by 
the Estonian authorities, the Commission considers that the cost coverage 
system of the EHIF, based on the FMT contracts, as described in section 4  
above, does not lead to an overall overcompensation which would enable the 
HNDP hospitals to cross-subsidise their activities provided outside the EHIF 
financing. 

(65) In this context, the Commission considers that the pricing methodology 
adopted reflects actual costs in an efficient and proportionate way, taking into 
account the constantly changing and complex cost drivers of healthcare 
services (caused e.g. by changing treatment recommendations, available 
budget or technological developments). In addition, the pricing methodology 
incentivises the HNDP hospitals to deliver an optimal service level at optimal 
costs to all citizens within the Estonian public healthcare system. 
Strengthening efficiency in the use of available resources with the aim of 
improving the quality of healthcare provision does not call into question the 
nature of the Estonian healthcare system, which is based on the principles of 
solidarity and universal coverage, and thus the nature of the activities of the 
HNDP hospitals, when providing healthcare services covered by the EHIF.  

(66) As described in section 4 above, the exact amount of the payment for a 
specific public healthcare service under the FMT contracts is determined by 
the financial annex agreed between the EHIF and the HNDP hospital 
concerned. Lower prices for specific public healthcare services may be 
negotiated. The prices are, however, capped at the respective reference price 
listed in the LHS serving as a ceiling. 

(67) Methodology-wise, the reference prices in the LHS are calculated and 
regularly adapted in a cost analysis process, inter alia, based on DRGs as the 
basis for the coverage of clinically and cost-wise comparable complex 
treatments (see above recital (33)). DRG-based healthcare financing has 
become the basis for paying hospitals in most industrialised countries since 
the 1980s and is widely recognised by experts as a tool to increase 
transparency, efficiency and quality of healthcare systems.28  

(68) Based on the information received from the Complainant and the Estonian 
authorities, the Commission considers that the data serving as the input for 
the calculation of the prices in the LHS is representative for the actual costs 
incurred by the different HNDP hospitals. As outlined above (recital (37)), 
with regard to overhead costs, this is ensured by the legal requirement that 
the data serving as the calculation base must comprise the cost data of at least 
two regional, two central and two general hospitals for a given year. In 
practice, already under the former system, which required data to be provided 
for one regional, one central and one general hospital, the calculations of the 
reference prices were based on cost data collected from healthcare providers 

                                                 
28  See Busse / Geissler / Quentin / Wiley, Diagnosis related groups in Europe: moving towards 

transparency, efficiency and quality in hospitals. European Observatory on Health Systems, Open 
University Press, 2011, available under 
http://www.euro.who.int/__data/assets/pdf_file/0004/162265/e96538.pdf . 
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accounting for 62% of the total amounts spent by the EHIF for the provision 
of public healthcare services. Against this background, the Commission 
considers that overall the data input requirements ensure a calculation of 
overhead costs which is highly representative for the cost structures of the 
entire network of HNDP hospitals.  

(69) With regard to specialty-specific resources, the calculation of the covered 
costs is based on data from healthcare providers accounting for at least 70% 
of the respective specialty healthcare service (in terms of revenue) or, 
alternatively, comprising the four largest providers of these services. In 
addition, between 2015 and 2018 a total of 16 healthcare providers presented 
cost data to the EHIF, 10 of which were HNDP hospitals. The Commission 
considers that these demanding minimum requirements with regard to the 
cost data input, as well as the fact that this data input also comprises data of 
other healthcare providers, including private healthcare providers, makes the 
EHIF’s cost analysis model particularly robust and representative, reflecting 
possible different cost structures and efficiency levels in different types of 
HNDP Hospitals and other healthcare providers.   

(70) In addition, the Commission notes that the DRG pricing model takes into 
account efficiency gains (and thus actual cost reductions) associated with 
integrated services. As an example, where several operations are carried out 
as part of a single surgery, the EHIF does not cover the full reference prices 
of the individual operations, but only covers the main operation and applies 
a specific coefficient taking into account the number of operations carried 
out. This not only increases cost-accuracy, but also avoids incentives for the 
hospitals to carry out unnecessary operations in order to artificially inflate 
payments. 

(71) Furthermore, the Commission observes that a study commissioned by the 
EHIF in 201429 concluded that the pricing model applied for the payments is 
one of the most detailed healthcare cost coverage systems available and is 
highly cost-effective. In addition, the study concluded that it incentivises 
cost-efficiency of hospitals, supporting long-term efficiency of the HNDP 
hospitals. The Commission observes that, in order to further strengthen the 
cost calculation model and notably further increase transparency with regard 
to all hospitals’ actual costs, in 2017 the Estonian authorities have pro-
actively addressed the aspects identified in the study. More particularly, the 
amendments introduced comprise (i) a doubling of the minimum number of 
reference hospitals (two instead of one of each of the three types) with regard 
to overhead costs, (ii) the introduction of the additional 70% / four biggest 
provider rule with regard to speciality-specific costs and (iii) the new 
possibility for the EHIF to annually collect data and update the funding 
granted for disposable medical devices in line with market prices.  

(72) Moreover, the Commission observes that the process of updating the 
reference prices included in the LHS (and thus the maximum amounts) 
practically excludes that the HNDP hospitals claim higher costs in cases 
where they cannot demonstrate that the actual costs incurred in the provision 
of a particular public healthcare service have increased when compared to the 

                                                 
29  Estonian Health Insurance Fund – Specialist medical care pricing methodology analysis, by 

PricewaterhouseCoopers (PwC), Final Report of 24 July 2014 [only available in Estonian]. 



16 

reference prices in the LHS. Most importantly, the EHIF itself periodically 
reviews the accuracy of the reference prices in the LHS based on the cost and 
usage data it collects. In addition, while professional associations of 
interested healthcare providers are legally entitled to introduce proposals for 
increases of the reference prices and/or specific costs, such an update 
procedure is also subject to a cost analysis by the EHIF in which the EHIF 
verifies in an expert evaluation whether a funding gap between the actual 
costs of a specific public healthcare service and the reference in fact exists or 
not. The Commission considers that these characteristics of the update 
process lead to a regular adaptation of the payments to actual costs while 
limiting unwarranted requests of the HNDP hospitals to receive payments 
exceeding their actual costs.  

(73) Finally, the scarce public funds available in the EHIF (see above, recital (38)) 
in practice further limit the payments made by the EHIF to the HNDP 
hospitals. For example, based on the information provided by the Estonian 
authorities, labour costs are taken into account in the pricing model based on 
the limited financial capabilities of the EHIF rather than on the actual 
expenditure incurred by a specific HNDP hospital, in order to avoid rapid 
growth of healthcare expenditure. The Estonian authorities clarified also that, 
the limited available budget has led to situations in the past years where 
applications for an increase of certain cost types could not be satisfied by the 
EHIF regardless of any possible actual cost increases. The Commission 
considers that, taking into account the cap of annual cost increases with 
regard to specialty-specific resources at 10% (see recital (37) above), these 
budget limitations practically further limit the payments which the HNDP 
hospitals receive – even in cases where they might in fact face higher costs 
than the amounts they may receive from the EHIF. In addition, these 
constraints incentivise the HNDP hospitals to cut costs and become more 
efficient. 

(74) In light of the above, the Commission considers that the pricing methodology 
in the context of the determination of the reference prices in the LHS, 
combined with the possibility to negotiate lower prices than those included 
in the LHS and the update and adaptation procedure of the cost calculation, 
reasonably prevents overall overcompensations of the public healthcare 
services covered by the EHIF. In view of the specific characteristics of the 
coverage of public healthcare services provided by the HNDP hospitals under 
the FMT contracts described above, the Commission therefore concludes that 
the coverage system under the FMT contracts does not allow the HNDP 
hospitals to cross-subsidise the Additional Activities. 

5.2.3. Conclusion  

(75) In view of the abovementioned considerations, the Commission concludes 
that 

i. the HNDP hospitals, when providing public healthcare services 
covered by the EHIF under the FMT contracts, do not exercise 
activities of an economic nature and thus do not act as undertakings 
within the meaning of Article 107(1) TFEU, and 
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ii. the public financing of HNDP hospitals based on the FMT contracts 
does not allow a cross-subsidisation of – and thus does not give rise 
to an advantage to – the Additional Activities of the HNDP hospitals. 

(76) It follows that the contested measure does not fall within the scope of Article 
107(1) TFEU. As a result, there is no reason for the Commission to assess 
the other constituent elements of State aid within the meaning of Article 
107(1) TFEU.  

6. CONCLUSION 

(77) The Commission has decided, on the basis of the foregoing assessment, that 
the measure does not constitute State aid within the meaning of Article 107(1) 
TFEU. 

If this letter contains confidential information which should not be disclosed to third 
parties, please inform the Commission within fifteen working days of the date of receipt. 
If the Commission does not receive a reasoned request by that deadline, you will be deemed 
to agree to the disclosure to third parties and to the publication of the full text of the letter 
in the authentic language on the Internet site: 
http://ec.europa.eu/competition/elojade/isef/index.cfm. 

Your request should be sent electronically to the following address: 

European Commission,   
Directorate-General Competition   
State Aid Greffe   
B-1049 Brussels   
Stateaidgreffe@ec.europa.eu  

Yours faithfully 
For the Commission 

 
Margrethe VESTAGER 

Executive Vice-President 
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