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Subject: State Aid SA. 34676 (2015/NN) – The Netherlands 

Alleged sale of land below market price by the municipality of Harlingen 

Sir, /Madam, 

1. PROCEDURE 

(1) By letter of 18 April 2012 the Commission received a complaint concerning the 

alleged grant of State aid through the sale of public property below market price. 

The complainant challenges a land sale transaction that took place in 2005 

between the municipality of Harlingen (the Netherlands) and Ludinga Vastgoed 

BV, a private real estate company. The transaction took place in the context of a 

wider co-operation agreement that was concluded between these two parties in 

2004. Furthermore, the complainant claims that this co-operation agreement 

conferred additional financial advantages to Ludinga Vastgoed B.V. that would 

involve indirect State aid. 

(2) On 6 July 2012, the Commission forwarded a non-confidential version of the 

complaint for comments to the Dutch authorities. The Netherlands replied by 

letter of 13 September 2012, after an extension of the deadline to reply. 

(3) By email of 15 January 2013, the complainant asked for the state of play and the 

Commission replied by e-mail of the same day that the case was put on hold 
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pending the outcome of a national court proceedings initiated by the complainant 

on the same issue. 

(4) By email of 5 June 2014, the complainant sent the Commission a copy of the 

national court judgment of 4 June 2014, which had rejected the claim of the 

complainant. The complainant asked the Commission to now further investigate 

his complaint. 

(5) By letters and e-mails of 30 June 2014, 29 July 2014 and 8 October 2014, the 

complainant submitted further information. 

(6) The Commission informed the complainant by letter of 23 October 2014 that the 

core issue raised in the complaint appeared to be an issue under Dutch civil law 

which would be best addressed by the national court. 

(7) The complainant replied by letters of 21 November 2014, 3 December 2014 and 

26 January 2015, providing further information. The Commission replied to those 

letters by letter of 28 January 2015. The complainant replied by letter of 

5 February 2015, reiterating its previous information and insisting that the 

Commission adopts a decision on the alleged State aid measure. 

2. DETAILED DESCRIPTION OF THE MEASURE 

2.1. The parties involved 

(8) The municipality of Harlingen ("the municipality") is a legal person governed by 

public law. It is located in the north of the Netherlands in the Province of 

Friesland.  

(9) The alleged beneficiary is Ludinga Vastgoed BV ("Ludinga"), which operates in 

the field of project development and runs a business for profit. Ludinga is 

associated with Klaver Vastgoed BV and belongs to a group of undertakings of 

project developer Wopke Klaver.  

(10) The complainant, stichting Accolade ("Accolade"), is a non-profit institution 

authorised as a housing corporation. It is legally bound to use its tied assets 

exclusively for that purpose. The municipality lies within its area of operation. 

Accolade is the legal successor to Stichting Bouwcorporatie Heerenveen 

("Arqin"). Arqin concluded a purchase agreement concerning four plots of land 

with Ludinga in 2004.   

2.2. The A-B land sale transaction 

(11) The contested measure concerns a land sale transaction concluded between the 

municipality and Ludinga on 2 June 2005 as regards four plots of land in the 

"Harlingen-Ludinga" planning zone with a total surface area of 25,800 m² for a 

purchase price of EUR 793,170 (+ 19% VAT) ("the A–B transaction" or "the 

contested transaction").   

(12) The total purchase price for the four plots of land was therefore EUR 30.74 per 

m² (VAT excluded). The sales price was further explained in a document by 

GCM Adviesbureau BV of 25 May 2004, which was attached to the 

administrative act of 2 June 2005 which made the transfer of the land official 
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(akte van levering). The total price is subdivided in EUR 18.45 per m² for the 

land, EUR 1.62 per m² for the planning costs and EUR 10.67 per m² for a 

"bijdrage bovenwijks
1
".   

(13) The land sale transaction took place in the context of a wider co-operation 

agreement concluded by the municipality and Ludinga on 8 October 2004 ("the 

SOK"), to which the Act of 2 June 2005 refers. 

(14) The SOK concerned a real estate project in Harlingen, the Netherlands, 

concerning some 34 hectares, of which Ludinga owned about 9.5 hectares and the 

municipality the rest. The parties agreed in the SOK that the municipality would 

sell to Ludinga its land within the zoning plan with a total surface area of about 

238,800 m² for a price of EUR 3,811,754 to be increased with 6% interest as from 

1 January 2002 until delivery of the land. The sales price was also to be increased 

with municipal planning costs of EUR 385,714 and a contribution of 

EUR 2,541,169 in total for bijdrage bovenwijks. Therefore, including this 

contribution in the sales price to be paid by Ludinga to the municipality, the value 

of the land was EUR 23.27 per m². 

(15) The parties also agreed in the SOK that the land development, including the 

public areas, the re-location of a jeu de boules club and amendments of the 

infrastructure of sports facilities of the real estate project would be carried for the 

risk and account of Ludinga. Ludinga would obtain the right to develop and 

realise dwellings for its own risk and account, in accordance with the SOK and 

the Zoning Plan concerned.  

(16) The Ludinga-Harlingen Zoning Plan, which was set up by the municipality on 

30 June 2004 and approved by Gedeputeerde Staten on 21 December 2004, 

foresaw the building of about 400 housing units. The first phase of the project 

consisted of two planning areas. First, a park-like area of about 16 hectares 

located in the northwest, covering sporting facilities and a housing area  The four 

plots of land concerned are situated in this housing area. Second, a housing area 

of about 25 hectares in the middle of the planning area. The Zoning Plan foresaw 

that in a first phase, as from 2004, about 330 housing units would be built in the 

second area The Zoning Plan was based on the "Woonplan Harlingen" which 

foresaw a building density of about 16 to 20 housing units per hectare, resulting 

in a total of 400 housing units.   

(17) The sales price and conditions in the SOK were the result of negotiations between 

the municipality and Ludinga. It follows from the information provided by the 

Dutch authorities that in December 2001, Ludinga contacted the municipality 

with its plans for the real estate project. In a series of meetings
2
 in early 2002, 

Ludinga agreed to purchase the land owned by the municipality in the zoning area 

for EUR 3,811,754 increased with an interest of 6%. The SOK also foresaw a 

contribution "bovenwijks" of EUR 7.27 per m² on the total planning area, 

including the land already owned by Ludinga. The minutes of those meetings 

were attached to the SOK.  

                                                 
1  Contribution to the municipality for supra local costs. 
2  Minutes of meetings of 16.1.2002(2001.04.v6), 24.1.2002 (2001.04.v7), 11.3.2002 and 21.3.2002 

(2001.04.v8). 
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(18) The municipality did not organise a public tender and did not commission an 

evaluation of the value of the land by an independent expert, prior to the sale 

agreement with Ludinga.  

3. ARGUMENTS INVOKED BY THE COMPLAINANT 

(19) In its complaint of 2012, Accolade argued that the municipality had granted 

unlawful State aid to Ludinga in 2005, because the purchase price of the land in 

amount of EUR 793,170 (exclusive of VAT) for the four building plots was 

below market value.  

(20) In this regard, the complainant argues, first, that the municipality did not organise 

an open and unconditional bidding procedure or a valuation by one or more 

independent evaluators prior to the transaction. It submits that, in accordance with 

the Commission's Communication on the sale of land by public authorities
3
, this 

implies that the transaction should have been notified to the Commission, which 

the municipality had failed to do.  

(21) Second, the complainant provided information from which it follows that half an 

hour after the ownership of the four plots of land in question passed to Ludinga 

(the A-B land sale transaction), these plots were sold by the latter to Arqin, the 

legal predecessor of Accolade (the B-C land sale transaction) for a substantially 

higher price than that for which Ludinga had obtained the land from the 

municipality. According to Accolade. this is evidence that the A-B transaction 

was not market conform. 

(22) In this regard, the complainant explained that on 2 February 2004, i.e. eight 

months before the SOK was signed, Ludinga reached an agreement with Arqin on 

the sale of the four building plots in the Ludinga-Harlingen planning area. This 

agreement was followed by a supplementary agreement between Ludinga and 

Arqin of 6 July 2004. In those agreements Ludinga and Arqin agreed that Arqin 

would construct 301 apartments on the four building plots and that Ludinga 

would sell half of the property rights of the four plots of land to Arqin for a price 

of EUR 3,822,500 (+ 19% VAT), to be increased with interest (EUR 250,098.84). 

Furthermore, the parties agreed that the undivided half of the property right 

maintained by Ludinga would be transferred to Arqin in phases at a later stage, 

also for a price of EUR 3,822,500.  

(23) Therefore, the total sales price of these four plots of land to be paid by Arqin to 

Ludinga was determined at EUR 7,645,000 (+ 19% VAT). The sales price was 

determined on the basis that 301 apartments could be built on these four plots of 

land. The value of the land under each of the apartments was determined at 

EUR 25,400 (301 x EUR 25,400 = EUR 7 645,400), on the basis of a volume 

study for 301 apartments by an architect. 

(24) Third, the complainant argued that the transaction was not at market value by 

referring to a valuation report for the Ludinga Harlingen site dated 25 July 2011, 

drawn up by an independent expert of Fakton BV, on the request of Accolade. 

The Fakton BV report did not specifically valuate the four plots of land concerned 

but valued the total land in the Ludinga- Harlingen Project that was sold by the 

                                                 
3  Commission Communication on State aid elements in sales of land and buildings by public 

authorities; OJ C 209, 10.7.1997, p. 3–5. 
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municipality to Ludinga on 8 October 2004. In this regard, the Fakton BV report 

calculated the sale price that Ludinga paid to the municipality at EUR 18.45 

per m² (taking the sale price agreed in the SOK, increased with 6% interest per 

year from 1 January 2002 until 1 June 2004
4
). 

(25) The Fakton report concluded, on the basis of the residual value method and on the 

basis of publicly known documents, that the value of the (total land) of about 

33.5 hectares at the reference date of 1 January 2004 was EUR 24.31 per m², 

therefore about EUR 6 per m² higher than the alleged EUR 18.45 per m² paid by 

Ludinga. The Fakton BV report concluded that the value of the land sold by the 

municipality to Ludinga was EUR 5,790,000 which is allegedly EUR 1.5 million 

higher than the price paid.  

(26) Furthermore, in its supplementary report of 25 July 2011
5
, commissioned on 

request of Arqin, Fakton BV concluded that, apart from the purchase price below 

market value, with the system of rights and obligations in the SOK the 

municipality had granted to Ludinga additional financial advantages, which 

would amount to indirect aid. The indirect aid was estimated at a total amount of 

EUR 14.2 million.  

(27) In this regard, Fakton BV argued that the risks for Ludinga were limited because 

the land would only be transferred and the sales price would therefore only be due 

when Ludinga had resold the land, that Ludinga might benefit from possible 

increases in value of the land and if eventually more dwellings could be realised 

than foreseen at the time of the SOK. 

4. ARGUMENTS INVOKED BY THE NETHERLANDS  

(28)  On the substance, the Dutch authorities contest that the project involves State aid. 

In this regard, they submit that the A-B land sale transaction was not likely to 

affect trade between the Member States. Furthermore, the Dutch authorities hold 

the view that the A-B land sale transaction for the four plots of land between the 

municipality and Ludinga were done at market value and therefore that no 

advantage within the meaning of Article 107(1) Treaty on the Functioning of the 

European Union ("TFEU") was conferred to Ludinga.  

(29) First, the Dutch authorities explained how the sale price agreed between the 

municipality and Ludinga for the four plots of land was calculated. To that end, 

they referred to the total sale price for the total land agreed in the SOK. This price 

was considered by Ludinga as being the fair market price in early 2002. The 

Dutch authorities further explained that the market price for the four plots of land 

corresponded to the price per m² price that was agreed in the SOK, i.e. EUR 18.45 

per m² (value of 1.1.2002 + 6% interest per year). Municipal planning costs and 

bijdrage bovenwijks still had to be added to this price.  

(30) In the Court proceeding, Ludinga and the municipality made reference to a 

taxation report by Renkema & Flapper of 20 February 2012
6
, which was 

commissioned by Ludinga, with examples of transactions in the same area and the 

                                                 
4  As calculated in the note of G.C.M. Adviesbureau BV of 25.5.2004.  
5   Stelsel van rechten en plichten gewaardeerd. 
6  Taxatierapport van agrarische makelaardij Renkema & Flapper 238,212 m² grond, 1° fase plan 

Ludinga-Harlingen van 20 februari 2012. 
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same period claiming that the value of the total development area was               

EUR 3,250,000 or EUR 13.61 per m² in January 2002. According to this report 

EUR 18.45 per m² was more than market conform.  

(31) Second, the Dutch authorities argued that it follows from the Tauw evaluation 

report
7
 that the value of the land in 2004 was, on the basis of the residual value 

method, only EUR 14.04 per m² and that the purchase price in the SOK of         

EUR 18.45 per m² was thus above the market value. 

5. NATIONAL COURT PROCEEDINGS 

(32) Accolade in its complaint informed the Commission that it had also brought 

formal proceedings against Ludinga before the national court by summons of 

24 December 2010. In its proceeding before the national court, Accolade argued 

that since the A-B land sale transaction entailed illegal incompatible aid, the 

subsequent B-C land sale transaction
8
 should be declared null and void under 

Dutch civil law. 

(33) The transaction between Ludinga and Accolade was confirmed as valid in Dutch 

law by the Court of Noord-Nederland in its judgment dated 4 June 2014. The 

national court did not find it necessary to examine whether the land sale 

transaction between the municipality and Ludinga involved unlawful State aid
9
 

since it concluded that even if the sales agreement were to entail illegal aid, any 

annulment would in principle only concern the agreed sales price in the A-B land 

sale transaction not the validity of the B-C transaction.  

(34) Accolade has in the meantime appealed the judgment of the national court. 

6. ASSESSMENT OF THE MEASURE 

(35) Article 107(1) TFEU provides that: "any aid granted by a Member State or 

through State resources in any form whatsoever which distorts or threatens to 

distort competition by favouring certain undertakings or the production of certain 

goods shall, in so far as it affects trade between Member States, be incompatible 

with the internal market". 

(36) Accordingly, for a measure to constitute State aid within the meaning of that 

provision, it must cumulatively fulfil all of the following conditions: (i) it must be 

granted by the State or through State resources; (ii) it must confer an advantage 

upon an undertaking; (iii) it must be selective, i.e. favour certain undertakings or 

the production of certain goods; and (iv) it must distort or threaten to distort 

competition and it must affect trade between Member States. 

(37) The Commission will first examine whether the contested transaction confers an 

advantage on Ludinga as required by Article 107(1) TFEU. 

                                                 
7  Tauw, second opinion grondwaarde plan Ludinga van 20 februari 2012, commissioned by 

Ludinga. 
8  See point 21.  
9  Vonnis Rechtbank Noord-Nederland Afdeling Privaatrecht Leeuwarden van 4 juni 2014, in 

zaaknummer C/17/110054/HA ZA II-75, ECLI:NL:RBNNE:2014:2790..  
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(38) According to settled case law
10

, the sale by public authorities of land or buildings 

to an undertaking or to an individual involved in an economic activity may 

constitute State aid, in particular where it is not made at market value, that is to 

say, where it is not sold at the price which a private investor, operating in normal 

competitive conditions, would be likely to have fixed.  

(39) The Commission notes, in this regard, that land sale transactions should, in 

principle, be assessed under the Commission Communication on State aid 

elements in sales of land and buildings to public authorities
11

 ("the Land Sale 

Communication"), which provides a set of guidelines for Member States to 

ensure that the sale of land and buildings by public authorities is free of State aid.  

(40) The Land Sale Communication provides for two methods of excluding the 

presence of aid from such transactions: First, a sale of land and buildings 

following a sufficiently well-publicised, open and unconditional bidding 

procedure, comparable to an auction, accepting the best or only bid; and, second, 

an ex-ante valuation report prepared by an independent expert. Those two 

methods seek to ensure that the price at which land is sold by a public authority 

adequately reflects, as much as possible, the market value of that land, thus 

conforming to the market economy operator principle ("MEOP"), so as to rule out 

the possibility that the sale confers an economic advantage on the purchaser of the 

land. It cannot be ruled out, however, that other valuation methods may also be 

applied in such instances so long as it is ensured that the price actually paid by the 

purchaser on the basis of those methods reflects, as far as possible, the market 

value of that land
12

. 

(41) In the present case, there was neither an open and unconditional bidding 

procedure nor an ex ante independent expert valuation prepared for the purposes 

of the contested sale. As a consequence, the market value of the plot of land must 

be inferred from the other available information. In this regard, the Commission 

will consider, first, the ex post expert evaluations and, second, the substantially 

higher price that Arqin was apparently willing to pay for the four plots of land. 

6.1. Ex post expert evaluations 

(42) In the case at stake, the Commission notes that two ex post expert valuations were 

carried out. Both expert valuations did not specifically value the four plots of land 

that were part of the land transaction on 2 June 2005, but rather valued the price 

per m² of the total land within the real estate project that the municipality sold on 

8 October 2004 to Ludinga. None of the experts has submitted that the four plots 

of land had a particular higher value than the other plots of land within the real 

estate project concerned. The Commission therefore takes this as the starting 

point.  

(43) The first expert valuation, the Fakton BV report of 25 July 2011 commissioned by 

Arqin, concluded that the market value of the land in the real estate project 

                                                 
10  Case C-239/09 Seydaland Vereinigte Agrarbetriebe ECLI:EU:C:2010:778, paragraph 34 and Case 

C-290/07 P Commission v Scott ECLI:EU:C:2010:480, paragraph 68; Case T-244/08 Konsum 

Nord ekonomisk förening v Commission ECLI:EU:T:2011:732, paragraph 61. 
11      OJ L 209, 10.7.1997, p. 3. 
12  Case C-239/09 Seydaland Vereinigte Agrarbetriebe & Co. KG v BVVG Bodenverwertungs- und -

verwaltungs GmbH ECLI:EU:C:2010:778 , paragraph 39. 
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concerned sold by the municipality to Ludinga was about EUR 24 EUR per m² at 

the reference date of 1 January 2004. The expert report started from the premise 

that the price agreed between the municipality and Ludinga in the SOK was 

EUR 18.45 per m² and concluded that the market value of the land was therefore 

about 30% more than the sales price agreed between the municipality and 

Ludinga.  

(44) The second expert report, the Tauw report of 20 February 2012 commissioned by 

Ludinga and subscribed by the municipality, concluded that the land concerned 

had a value of about EUR 14.04 per m² at the reference date of 1 January 2004. It 

also started from the assumption that the sales price agreed by the municipality 

and Ludinga in the SOK was EUR 18.45 per m² and concluded that the sales price 

agreed between the municipality and Ludinga was actually 22% above the market 

value. 

(45) Both ex post expert evaluations are based on the residual value method, which 

means that they calculate the value of the land by subtracting all other cost 

components from the envisaged selling price of the marketable buildings. The 

Commission notes that the residual value method is a generally accepted method 

of valuation in the Netherlands.  

(46) The Commission notes that both experts contest each other's findings and notably 

consider that the transactions referred to in the report are not comparable to the 

transaction between the municipality and Ludinga. In particular, Tauw has in this 

regard submitted that the Fakton BV report (i) omitted certain costs like 

"planschade" (with EUR 983,178), (ii) underestimated the value of the 

preparation of the land for building purposes (with EUR 149,992) and (iii) 

underestimated the bovenwijkse kosten (with EUR 267,500). Translating the 

methodology used by Fakton BV and taking the omitted amounts in account 

would lead to a value of EUR 20.41 per m². In its turn, Fakton BV has submitted 

that the Tauw report includes flaws since it contained non-legally binding 

commitments like the "planschade" and some parts of the bovenwijkse kosten. 

Fakton sees thus no reason to modify its opinion.   

(47) Given the existence of ex post valuations, which were carried out more than 7 

years after the transaction and which reached different conclusions, the 

Commission notes that it is difficult to establish in the case at stake the exact 

market value of the local land sale transaction that was agreed between the 

municipality and Ludinga in 2004. However, taking into account both expert 

evaluations, the Commission finds it plausible that the market value of the land 

was within the range of EUR 14-24 per m². In this regard, the Commission notes 

that the actual price that Ludinga paid for the four plots of land was actually 

higher than EUR 18.45 per m2 paid for the land alone and amounted, including 

planning costs and supplements, to EUR 30.74 per m
2
 (see recital (11) above).  

That value is above the two values calculated in the ex post expert evaluations. 

The Commission therefore concludes that it cannot be established on the basis of 

expert evaluations that the sale price paid by Ludinga to the municipality for the 

plots in question was below market value. 



9 

6.2.  The higher purchase price paid by Arqin 

(48) As regards the argument that the substantially higher purchase price that Arqin 

was willing to pay for the four plots of land in the B-C land sale transaction 

would be evidence that the A-B land sale transaction between the municipality 

and Ludinga was below market value, the Commission notes the following: 

(49) First, the A-B land sale transaction has to be seen in the context of the wider co-

operation agreement, the SOK, that was concluded between the municipality and 

Ludinga on 8 October 2004, which concerned a much wider area than the four 

plots concerned by the B-C transaction. The SOK was concluded against the 

backdrop of the Zoning Plan of 30 June 2004, which was approved in December 

2004 and which foresaw the building of in total 400 housing units for the whole 

real estate project, of which in a first phase 330 housing units would be built.  

(50) According to the SOK, both parties had certain rights and obligations. While the 

municipality was obliged to sell the land it owned to Ludinga for the agreed sales 

price, the latter was obliged to take care of the ground exploitation for its own risk 

and account. In this regard, Ludinga was also obliged to construct the main access 

road and displace some of the sports fields and sports infrastructure.  

(51) The B-C land sale transaction does not contain similar obligations. Accordingly, 

the Commission does not consider the B-C land sale transaction as fully 

comparable to the A-B land sale transaction, and thus to constitute an appropriate 

proxy for determining the market price for the latter, even though it concerned 

some of the same plots of land and even though the transfer took place on the 

same day.
13

 

(52) Second, according to the documents the Commission has examined,
14

 Arqin was 

particularly interested in the four plots of land covered by the B-C land sale 

transaction since they were in the vicinity of care facilities and Arqin, in its 

capacity of a social housing company, was interested in combining care and 

dwellings. The purchase price agreed for the B-C land sale transaction was 

established by Arqin on the assumption that it could build 301 apartments on 

those four plots. Relying on that assumption, Arqin entered into direct 

negotiations with Lundiga, rather than making a bid to the municipality, and itself 

proposed a price it was willing to pay for those plots on the basis of a residual 

value method.  

(53) However, it is unclear on what basis Arqin believed that it could build 301 

apartments on the four plots of land which would presumably justify a higher 

valuation per m
2 

for the land concerned. This does not appear from the SOK or 

from the Zoning Plan. The 330 housing units referred to in the Zoning Plan were 

situated in another area of the larger real estate project covered by the A-B land 

sale transaction. By contrast, the four plots covered by the B-C land sale 

transaction were situated in the park-like area of the larger real estate project, 

                                                 
13  Case T-244/08 Konsum Nord v Commission EU:T:2011:732; stating that a concrete 

contemporaneous bid by a competitor may be an indicator of the market value of land, since it 

reflects how much the market is willing to pay for the land at the date of the sale. However, for 

such a bid to constitute a reliable indicator of the market value of the land it must be credible, 

binding and comparable to the bid accepted, taking into account the specific context of the 

transaction at stake. 
14  Stand van zaken Ludinga (Deventer 9 juni 2005). 
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where apparently at the time of the SOK it was not foreseen to build any 

apartments. The "Woonplan Harlingen" applicable at the time of the two land sale 

transactions started from the premise of a density of about 16-20 housing units 

per hectare, which would result in about 400 total housing units in the larger real 

estate area and, at most, no more 50 housing units on the four plots of land 

concerned by the B-C land sale transaction.  

(54) In addition, according to an internal report by Accolade (Stand van zaken 

Ludinga, Deventer 9 juni 2005) Arqin had apparently not commissioned an expert 

evaluation before signing the sales agreement and there were no guarantees that 

the 301 apartments could actually be built. In the agreements between Ludinga 

and Arqin, it was noted that Arqin had to take care to negotiate the development 

plan for these areas with the municipality. However, it does not appear that Arqin 

has taken any steps, either before or after the conclusion of the B-C land sale 

transaction, to either have the Zoning Plan modified, so that 301 apartments could 

be built on the four plots concerned, or to obtain the necessary permits to begin 

construction. 

(55) Finally, it does not appear from the SOK nor from the Zoning Plan that the four 

plots of land covered by the B-C transaction should be accorded a higher value 

than other areas within the Zoning Plan for any other reason. 

(56) Third, the Commission notes that the complainant itself seems not to take the 

view that the market value of the A-B land sale transaction was equivalent to the 

price per m
2
 agreed by Arqin for the B-C land sale transaction. In the first place, 

in its quantification of the aid the complainant bases itself exclusively on the ex 

post evaluation report by Fakton BV, not on the price per m
2
 of the B-C land sale 

transaction. Moreover, the complainant has unsuccessfully argued before the 

national courts that the B-C sales transaction was procured by misrepresentation 

or fraud, as testified by the difference in price between the A-B and B-C land 

sales transactions.
15

 This claim appears inconsistent with the claim that the B-C 

transaction is representative of the market price for the entire real estate project. 

Therefore, the Commission concludes that also the complainant itself does not 

consider that the price of EUR 306 per m² paid by Arqin for the four plots of land 

under the B-C land sale transaction to reflect the market value of the land of the 

larger real estate project covered by the A-B land sale transaction.  

(57) The Commission therefore concludes that the sales price that Arqin was willing to 

pay for the four plots of land as laid down in the B-C land sale transaction cannot 

be used as a benchmark for determining the market value of the land concerned. 

(58) As regards the indirect advantages referred to in the Fakton BV report, the 

Commission notes that these are only presented in general terms. In essence, 

Fakton BV argues that the risks for Ludinga in the real estate project are limited, 

that Ludinga may benefit from a possible increase in the value of the land and that 

it may benefit if eventually more housing units would be constructed than 

foreseen at the time of the SOK.  

(59) The Commission considers that none of these arguments leads to the finding of an 

advantage as a result of the A-B transactions as required by Article 107(1) TFEU. 

                                                 
15  Judgment of 29 March 2011 of the Court of Appeals of Leeuwarden, Ludinga/Accolade, 

ECLI:NL:GHLEE:2011:1389, paragraph 10. 
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While the SOK indeed foresees that the payment for the land is only due when 

Ludinga has sold on the land, it also foresees that Ludinga pays an interest for the 

postponed payment. It has not been established that this interest would not be 

market conform.  

(60) The fact that a developer obtains the right to develop the whole development area 

where before it only retained these rights on a part of the area is inherent in a sale. 

By selling the land the municipality transferred this right which is reflected in the 

price. 

(61) The fact that a developer would anticipate in 2011 a further contingent of 177 

houses within the development zone has nothing to do with a land sale transaction 

that took place in 2004 and foresaw a contingent of 400 houses.  

(62) Given that it has not been established that the measure conferred an advantage to 

Ludinga, there is no need to examine the other conditions of Article 107(1) 

TFEU. 

7. CONCLUSION 

The Commission has decided, on the basis of the foregoing assessment, that the measure 

does not constitute aid. 

 

If any parts of this letter are covered by the obligation of professional secrecy according 

to the Commission communication on professional secrecy and should not be published, 

please inform the Commission within fifteen working days of notification of this letter. If 

the Commission does not receive a reasoned request by that deadline The Netherlands 

will be deemed to agree to the publication of the full text of this letter. If The Netherlands 

wishes certain information to be covered by the obligation of professional secrecy please 

indicate the parts and provide a justification in respect of each part for which non-

disclosure is requested.  

Your request should be sent electronically in accordance with Article 3(4) of 

Commission Regulation (EC) No 794/2004 to the following address:  

European Commission 

Directorate-General for Competition 

State Aid Registry 

B-1049 Brussels 

Fax No: (32-2) 296 12 42 

 

Yours faithfully 

For the Commission 

 

Margrethe VESTAGER 

Member of the Commission 
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