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Sir, 

I. SUMMARY 
(1) The European Commission has assessed the State aid measure "Siebtes Gesetz zur 

Änderung des Filmfördergesetzes" (hereafter: "the measure"). Having examined the 
information supplied by your authorities on the measure with regard to the funding of film 
distribution via video on demand, it has decided to initiate the procedure laid down in 
Article 108(2) of the Treaty on the Functioning of the European Union. 

 

II. PROCEDURE 
(2) On 4 March 2014, Germany notified to the Commission an amendment to the 

Filmförderungsgesetz, an existing audiovisual funding scheme which applies until the end 
of 2016 and to which the Commission in its decision of 3 December 2013 did not raise 
objections because it found it to be compatible with Article 107(3)d of the Treaty on the 
Functioning of the European Union (TFEU)1. The Commission sent requests for 

                                                 
1 Commission Decision in case SA.36753 - Filmförderungsgesetz, 
http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_SA_36753.  

http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_SA_36753
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information to Germany on 24 March and 23 June which were answered by Germany 
with letters received by the Commission on 17 April and 16 July 2014 respectively. 

 

III.  DESCRIPTION OF THE MEASURE 

(3)  The legal basis of the scheme is the law on measures for the promotion of German 
Cinema in its seventh version ("Filmförderungsgesetz in der Fassung des Siebten 
Änderungsgesetzes" (FFG)), which details the conditions for audiovisual support given 
by the German film support agency (Filmförderanstalt (FFA)). 

(4) The existing federal scheme for the funding of film production, distribution and 
exhibition is financed out of a special levy (“Sonderabgabe”) imposed on undertakings 
in the cinema and video industry and the broadcasting sector. Cinema operators, video 
suppliers and video on demand providers have to pay a compulsory levy to the FFA 
based on their income from film exploitation. Cinema operators are paying a levy based 
on the box office revenues per screen. Video suppliers and video on demand providers 
are paying a levy based on their net annual turnover, provided that it exceeds EUR 50 
000.2  

(5) The measure, which Germany intends to implement with the proposed amendment of its 
federal scheme, concerns the funding of the video on demand distribution of films. So 
far, only suppliers of video on demand services with a registered office or a branch 
office in Germany were entitled to obtain the support. In the future, video on demand 
suppliers, which are not having an establishment or agency in Germany, may benefit in 
the same way for their offers via internet in German language addressed at customers in 
Germany.  

(6) In addition, section 66a (2) FFG amends the financing system for the scheme to take 
account of this change and to ensure that, in exchange for their entitlement to aid, video 
on demand providers which are located outside Germany will be subject to a levy. The 
levy will be charged on the turnover which they make with possibly aided products, i.e. 
with offers via internet in German language to customers in Germany, and only to the 
extent that this turnover is not subject to a comparable levy for cinematographic support 
at the place of the establishment of the provider. 

(7) Regarding the use of the funds generated by the levy on domestic and foreign video 
suppliers, 30% will be earmarked for the support of the distribution of films by video or 
video on demand, the rest will, together with the contributions from cinemas and 
broadcasters, contribute to the support of film production or distribution via other 
channels. These 30% will be the only source of financing the aid for video distribution. 

(8) The notified measure is planned to apply from the moment of its approval by the 
Commission until 31 December 2016. The estimated annual amount of funds available 
from the proceeds of the tax on video supply is EUR 13 million.  

 

                                                 
2 The levy for the video industry amounts to 1.8% in case of a turnover up to EUR 30 million; to 2.0% for a turnover 

between EUR 30 million and EUR 60 million; to 2.3% in the case of a turnover above EUR 60 million.    
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IV. ASSESSMENT OF THE COMPATIBILITY OF THE  MEASURE WITH ARTICLE 
107 TFEU 

1. Presence of aid 
(9) According to Article 107(1) TFEU, aid granted by a Member State or through State 

resources in any form whatsoever, which distorts or threatens to distort competition by 
favouring certain undertakings or the production of certain goods shall, in so far as it 
affects trade between Member States, be incompatible with the internal market. To qualify 
as State aid, the following cumulative conditions have to be met: the measure has to be 
granted out of State resources, it has to confer an economic advantage to undertakings, the 
advantage has to be selective, and it must be capable to distort or threaten to distort 
competition and trade in the internal market. 

(10) Regarding State resources, the support foreseen by the FFG is granted from funds 
financed by the revenues from parafiscal charges imposed by this law. The granting 
authority, the German Federal Film Board, an institution incorporated under public law, 
redistributes the proceeds from these charges for the production and distribution of films. 
Therefore, these measures involve State resources and are imputable to the State. 

(11) The beneficiaries of the scheme - film producers, script writers, film distributors, cinema 
operators - carry out economic activities and therefore qualify as undertakings under 
Article 107 (1) TFEU. The support obtained by these beneficiaries through direct grants 
and interest-free loans constitute an advantage that they would not receive under normal 
market conditions. Therefore, the measures foreseen under the scheme provide an 
economic advantage to undertakings. The scheme is also selective as its only beneficiaries 
are undertakings involved in the production, distribution and exhibition of films.  

(12) The market for film production and distribution is international. The beneficiaries are in 
international competition with producers and distributors in other Member States. 
Therefore, the measure which intends to support the production, distribution and 
promotion of films affects competition and trade between Member States and qualifies as 
State aid according to Article 107 (1) TFEU. 

(13) Furthermore, the modification of the scheme considered by Germany is substantial, since 
it enlarges the scope of the special levy at stake. This modification does not seem to be 
severable from the aid scheme, which has already been authorised by the Commission, 
since the new financing will contribute to the various aspects of the support granted to 
film production and distribution.  

 

2. Compatibility of the amended aid to video on demand distribution 
2.1. Compatibility with Article 107(3)d TFEU 

(14) The intended measure constitutes an amendment of the scheme which the Commission 
had approved until 31 December 2016. The State aid assessment criteria have not changed 
since the previous approval of the scheme and the proposed change only concerns aid to 
video distribution of films and the tax on foreign video on demand distributors. 

(15) The funding of and the levy on the services of video on demand suppliers, which are not 
having an establishment or agency in Germany constitutes a new element, compared to 
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the existing scheme. Concerning the aid to the distribution of films by video on demand 
suppliers as such, the Commission has already found it compatible with Article 107(3)d 
TFEU3. The extension of the range of possible beneficiaries to firms established 
elsewhere does not negatively affect the compatibility assessment under this Article.  

 

2.2. Possible infringement of other provisions of the law of the European Union 

(16) However, the extension of the tax, which is financing the aid to video distribution, to 
video on demand suppliers located outside Germany could be an issue. It is possible that 
the tax is not compatible with Article 110 TFEU, according to which no Member State 
shall impose on the products of other Member States a tax which it does not impose on 
similar domestic products.  

(17) Furthermore, Germany points in its notification to the fact that this tax could be an issue 
concerning the jurisdiction on video on demand suppliers established in other Member 
States as determined by the Audiovisual Media Services Directive4 (hereinafter 
"AVMSD"). 

(18) The question whether the Commission has to include in the State aid analysis the 
compliance of the financing of the aid measure with other rules of EU law than the 
competition rules depends on whether it forms an integral part of an aid measure. For a 
tax to be regarded as forming an integral part of an aid measure, it must be hypothecated 
for the financing of the aid in the sense that the revenue from the tax is necessarily 
allocated to the financing of the aid and has a direct impact on the amount of the aid5. If in 
such a case a charge specifically intended to finance aid proves to be contrary to other 
provisions of the Treaty, the Commission cannot declare the aid, of which the charge 
forms part, to be compatible with the internal market6. Consequently, the method, by 
which an aid measure is financed, may render it incompatible with the internal market. 

(19) The notified scheme establishes that 30% of the revenues from the tax on video suppliers 
are used to finance the support of the distribution of films by video. Furthermore there is 
no other source of funding for this type of aid. This establishes a link between the 
financing of video distribution and the revenue from the tax on this activity by which the 
revenue from the taxes is the only source of its funding and has a direct impact on the 
amount available for this aid. Therefore the tax is hypothecated and it is necessary to 
verify that it is in line also with other rules of EU law than the competition rules. 
Germany and the third parties are also invited to comment on the question whether the 
other 70% of the levy on domestic and foreign video suppliers, which will contribute to 

                                                 
3 State aid case SA.36753, referring to case N 477/2008 – Germany, German Film Support Scheme, paragraphs 80 – 
95. 
4 Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on the coordination of 
certain provisions laid down by law, regulation or administrative action in Member States concerning the provision 
of audiovisual media services (Audiovisual Media Services Directive), OJ L 95, 15.4.2010, p. 1. 
5 Case C-333/07,  Regie Networks, 2008 [ECR] I-10807, paragraph 99; judgments of the General Court of 11 July 
2014 in case T-533/10, DTS vs Commission, paragraph 51, and in case T-151/11, Telefonica vs Commission, 
paragraph 101. 
6 Judgments of the General Court of 11 July 2014 in case T-533/10, DTS vs Commission, paragraph 50, and case  T-
151/11, Telefonica vs Commission, paragraph 100. 
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the support of film production and distribution via other channels, could be considered as 
an integrated tax within the meaning of the Régie Networks7 case law. 

2.2.1. Article 110 TFEU 

(20) A charge would be incompatible with Article 110 and therefore prohibited to the extent to 
which it discriminates against imported products, that is to say to the extent to which the 
support financed by it substantially offsets the burden borne by the taxed domestic 
product compared with the imported product8. 

(21) Accordingly, parafiscal charges, like those imposed under the scheme, may be contrary to 
Article 110 TFEU when the scheme benefits solely national service providers or does so 
to a higher extent than competitors in other Member States. In such a case, in order to be 
compatible with the Treaty, imported services may not be levied. If however the imported 
services of the service providers in other Member States, which are subject to the charge, 
really can benefit from the scheme in the same way as the domestic service providers, this 
is not in contravention of Article 110 TFEU.  

(22) Even if, like in the present case, a scheme provides in its rules that foreign suppliers may 
also benefit from the aid in a non-discriminatory way, this is in itself not sufficient. It 
must also be excluded that the conditions in practice structurally favour domestic 
operators.  

(23) In the present case, the foreign video on demand providers may benefit also in practical 
terms equally from the funding. Germany underlines that the scheme provides for 
effective means to allow the foreign firms to apply to receive distribution aid for the films 
which are subject to the charge in the same way as their German competitors. It is in 
particular excluded that foreign undertakings may not be aware of this funding possibility 
in the same way as the undertakings located in Germany. They will be made individually 
aware through the fact that they have to contribute to a fund which provides for aid to film 
distribution in Germany. Furthermore, aid is granted on application only, and their 
applications will be treated exactly like those of German companies. The foreign 
providers of German language films would apparently also benefit indirectly in the same 
way as their German competitors from the support of film production in Germany. It 
ensures a constant supply of German-funded films which they may include in their offer. 
It should also be stressed that 70% of the levy on domestic and foreign video suppliers 
will contribute to the support of film production and distribution via other channels.  

(24) The Commission takes note of these legal and administrative provisions and invites 
Germany and the third parties to give comments and to provide relevant facts on the 
compliance of the scheme with Article 110 TFEU. 

2.2.2. Audiovisual Media Services Directive 

(25) The notified measure imposes a charge on video on demand suppliers established in other 
Member States based on the turnover they make with video on demand services on the 
German market. 

                                                 
7 Case C-333/07,  Régie Networks, 2008 [ECR] I-10807, paragraph 99. 
8 Case C-34/97, Netherlands - parafiscal charges for promoting ornamental plants, OJ L 34, 9.2.2000, p. 20, 
paragraph 63. 
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(26) According to Article 13 AVMSD, Member States have to ensure that providers of on-
demand audiovisual media services promote the production of and access to European 
works, where practicable and by appropriate means. Article 13 AVMSD cites financial 
contributions to the production and rights acquisition of European works, the share of 
European works in the catalogues of on-demand service providers and their prominence in 
these catalogues as examples. It should therefore be clarified whether the FFG can be 
considered a measure for the transposition of Article 13 AVMSD. 

(27) In this context it will need to be clarified who are the subjects of the levy, what part of the 
proceeds serve the promotion of European works in on-demand audiovisual media 
services and what is the ultimate objective of the levy. 

(28) The FFG also raises the question as to whether Germany has jurisdiction on video on 
demand suppliers established in other Member States. According to Articles 2(1), 2(2)(a) 
and 2(3) AVMSD, each Member State has the jurisdiction to regulate the audiovisual 
media services transmitted by media service providers which are established in this 
Member State. Furthermore, according to Article 3(1) AVMSD, "Member States shall 
ensure freedom of reception and shall not restrict retransmissions on their territory of 
audiovisual media services from other Member States for reasons which fall within the 
fields coordinated by this Directive." Thus it is for the Member State where the media 
service provider is established to ensure compliance with the rules applicable to 
audiovisual media services under its jurisdiction. For on-demand audiovisual media 
services, possible grounds of derogation from this principle are exhaustively stated in 
Article 3(4)(a) AVMSD. 

(29) The FFG seems to exclude from its scope those providers whose revenues, generated via a 
German language website in transactions with German customers, are already subject to 
"a similar financial contribution for the promotion of cinematographic works by a film 
promotion institution" at the location of the registered seat of the company. It will need to 
be clarified what impact this has on the compatibility of the levy with the AVMSD. 

(30) Accordingly, the Commission has doubts with regard to the compatibility with the 
AVMSD of the aid to film distribution by video which is financed from a fund which 
includes levies on video on demand suppliers situated outside Germany. 

3. Statement of the Commission's doubts 
(31) The Commission has doubts as to the compatibility with the internal market of the 

notified amendment of the existing State aid measure "Siebtes Gesetz zur Änderung des 
Filmfördergesetzes". The notified measure imposes a charge on video on demand 
suppliers established in other Member States based on the turnover they make with video 
on demand services on the German market. This charge could in particular be in 
contravention of Article 13(1) AVMSD in combination with Articles 2 and 3 AVMSD. 
As the tax is integral part of the aid to video distribution of films, this possible 
incompatibility with the Treaty does affect the legality of the aid itself.  

In the light of the foregoing considerations, the Commission, acting under the procedure laid 
down in Article 108(2) of the Treaty on the Functioning of the European Union, requests 
Germany to submit its comments and to provide all such information as may help to assess the 
measure, within one month of the date of receipt of this letter. 
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The Commission wishes to remind Germany that Article 108(3) of the Treaty on the Functioning 
of the European Union has suspensory effect, and would draw your attention to Article 14 of 
Council Regulation (EC) No 659/1999, which provides that all unlawful aid may be recovered 
from the recipient. 

The Commission also warns Germany that it will inform interested parties by publishing this 
letter and a meaningful summary of it in the Official Journal of the European Union. It will also 
inform interested parties in the EFTA countries which are signatories to the EEA Agreement, 
by publication of a notice in the EEA Supplement to the Official Journal of the European Union 
and will inform the EFTA Surveillance Authority by sending a copy of this letter. All such 
interested parties will be invited to submit their comments within one month of the date of such 
publication. 

If this letter contains confidential information which should not be disclosed to third parties, 
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to agree to 
the disclosure to third parties and to the publication of the full text of the letter in the authentic 
language on the internet site:   http://ec.europa.eu/competition/elojade/isef/index.cfm.  

Your request should be sent by encrypted e-mail to stateaidgreffe@ec.europa.eu or, alternatively, 
by registered letter or fax to: 

European Commission 
Directorate-General for Competition 
State Aid Registry  
B-1049 Brussels 
Fax No: +32 2 2961242 
 

Yours faithfully, 

For the Commission 
 
 
 

Joaquín ALMUNIA 
Vice-President 

http://ec.europa.eu/competition/elojade/isef/index.cfm
mailto:stateaidgreffe@ec.europa.eu

	I. SUMMARY
	II. PROCEDURE
	III.  DESCRIPTION OF THE MEASURE
	IV. ASSESSMENT OF THE COMPATIBILITY OF THE  MEASURE WITH ARTICLE 107 TFEU
	3. Statement of the Commission's doubts

