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Brussels,   

C(2013)…. final 

Subject: SA.35200 (2012/N) – Germany 
Rennwett- und Lotteriegesetz (RWLG) 

Sir,  

1. PROCEDURE 

(1) The German authorities notified to the Commission on 18 October 2012 
certain provisions of the Act Concerning the Taxation of Sports Betting 
(“Gesetz zur Besteuerung von Sportwetten”) that amend the reimbursement 
mechanism of betting duties on horseracing laid down in the Act on Betting 
and Lotteries (“Rennwett- und Lotteriegesetz”; “RWLG”) of 1922. The 
former law was adopted by the German Parliament on 29 June 2012 and 
entered into force on 1 July 2012, with the exception of the notified 
provisions, whose entry into force is conditional upon the approval of the 
scheme by the Commission under Articles 107 and 108 of the Treaty on the 
Functioning of the European Union (TFEU). 

(2) Requests for information were sent on 13 December 2012, 30 January 2013, 
12 April 2013 and 2 May 2013. The German authorities submitted their replies 
on 22 February 2013 and 28 May 2013.  

(3) Without prejudice to the assessment of the German taxation system for 
gambling activities under the State aid rules, this decision exclusively relates 
to the notified amended reimbursement mechanism of betting duties on 
horseracing. 

Seiner Exzellenz Herrn Dr. Guido WESTERWELLE 
Bundesminister des Auswärtigen 
Werderscher Markt 1 
D - 10117 Berlin 



 

2. DESCRIPTION OF MEASURE 

2.1. The context 

(4) The organisation of the gambling sector is mainly governed by the legislation 
of the 16 German Bundesländer. The gambling laws of the Länder govern the 
sectors of lotteries, sports betting and casino games. The Federation has only 
competences with regard to gaming machines located outside casinos, 
governed by the Trade, Commerce and Industry Regulation Law 
(Gewerbeordnung) and with regard to horserace betting, governed by the 
RWLG.  

(5) Although this leads to a complex legislative landscape, the legal situation in 
the 16 Länder is de facto rather similar. The basic structure of the legislation 
of the Länder is comparable, especially as regards the sector of lotteries and 
sports betting, which are in practice under the control of the Land or an entity 
of which the Land holds the majority of the shares.  

(6) Moreover, a common framework for the operation of gambling activities was 
introduced in the Länder by the enactment of the State Treaty concerning 
Lotteries in 2004. In its judgment in case C-409/061, the Court of Justice held 
that the public monopoly of the organisation of sports betting and lotteries in 
Germany under the State Treaty concerning Lotteries of 2004 did not pursue 
the objective of combating the dangers of gambling in a consistent and 
systematic manner. The State Treaty concerning Lotteries of 2004 was 
replaced in 2008 by the State Treaty on Gambling in Germany2. 

(7) As the State Treaty on Gambling in Germany was to expire on 
31 December 2011, the Länder renegotiated the First State Treaty amending 
the State Treaty on Gambling in Germany3. The revised version of the State 
Treaty on Gambling in Germany entered into force the same day, i.e. 1 July 
2012, as most of the provisions of the Act Concerning the Taxation of Sports 
Betting. In particular, the amendment provided for a restricted liberalisation of 
the sports betting market, limiting the number of licences to be granted to 
private operators to 20 in total.  

(8) Furthermore, amendments to the RWLG were necessary to reflect the changes 
made by the opening of the betting market to private operators, given that the 
RWLG governs the taxation of sports betting and horserace betting but the tax 
revenue is assigned to the Länder.4 

                                                           
1 Case C-409/06 Winner Wetten [2010] ECR I-8041. 
2 Staatsvertrag zum Glücksspielwesen in Deutschland (Glücksspielstaatsvertrag – GlüStV). 
3 Erster Staatsvertrag zur Änderung des Staatsvertrages zum Glücksspielwesen in Deutschland 

(Glücksspieländerungsstaatsvertrag – GlüÄndStV). 
4 According to the German Constitution (Grundgesetz), both the federation and the Länder are 

competent to legislate on transaction taxes (excise duties), such as the taxation on bets. However, 
where the federation exercises its powers to legislate in this matter in accordance with Article 



(9) The German authorities had initially planned to maintain the former existing 
tax rates of 16 2/3 % on stakes for horserace betting, and of 20 % on stakes for 
sports betting. However, the final text of the Act Concerning the Taxation of 
Sports Betting provides for a common tax rate of 5 % on stakes for sports 
betting as well as for horserace betting. The rate of 5% on stakes would apply 
irrespective of whether the bet is placed with a bookmaker or as mutual betting 
and whether it is placed with land-based or online betting operators. 

2.2. The reimbursement mechanism for racing societies before the 
amendment of the law 

(10) The RWLG lays down that bets on horseraces can either be placed with a 
racing society (“Rennverein”) operating a totalisator (pari-mutuel betting) or 
with a bookmaker (fixed-odds betting). Both need the authorisation of the 
competent authority according to the laws applicable in the respective Land.5   

(11) Prior to the adoption of the Act Concerning the Taxation of Sports Betting, 
Article 10(1) RWLG established that the operators of a totalisator, i.e. the 
racing societies, were subject to tax at a rate of 16 2/3 % on the value of the 
stakes ("Rennwettsteuer"). This tax is a federal tax, the revenue of which is 
then attributed to the Länder. Subsequently, the competent authorities of the 
Länder may reimburse up to 96 % of the tax revenue to the racing societies 
according to Article 16 RWLG. The competent authorities of the Länder are 
free to determine the exact rate of the reimbursement. According to the 
German authorities, all Länder apply a reimbursement rate of 96 %.  

(12) For 2010, the total revenue collected by the Rennwettsteuer from bets placed 
with racing societies amounted to EUR 9,6 million, of which 96 %, i.e. 
EUR 9,3 million were reimbursed pro rata, depending on the effective costs 
incurred in organising horseraces (see Article 16(1) RWLG), to circa 50 
existing racing societies.  

(13) According to Article 1(3) of the RWLG, an authorisation for operating a 
totalisator may only be granted to those racing societies that can offer 
safeguards that the revenues are used exclusively for supporting the horse 
breeding activity in their respective Land. Article 16 of the RWLG disposes 
that the reimbursed tax is earmarked for the organization of horseraces as 
public performance tests. According to the German authorities, the financial 
situation of the horseracing associations would normally not allow the 
organisation of the horseraces without the reimbursement mechanism. 

(14) Prior to the amendment introduced in the RWLG, authorised bookmakers were 
also subject to a tax at a rate of a 16 2/3% on the stakes of fixed-odd bets 
placed with them. However, bookmakers were excluded from the 

                                                                                                                                                                      
105(2) Grundgesetz, the Act needs approval by the Länder (via the Federal Council), as the 
revenue of these taxes is assigned to the Länder. 

5 An implementing regulation ("Ausführungsbestimmungen zum Rennwett- und Lotteriegesetz") 
was issued in 1922, addressing in particular the requirements for authorising racing societies and 
bookmakers. 



reimbursement mechanism since they were not involved in the organisation of 
horseraces and, therefore, did not incur any costs in this regard. 

Costs to be covered by the reimbursement mechanism 

(15) According to Article 16 of the RWLG, racing societies shall exclusively use 
these reimbursed amounts for covering certain costs incurred in the context of 
the organisation of public horseraces as performance tests. The Länder must 
comply with this federal provision when establishing their practice regarding 
the reimbursement mechanism. The Research Centres for Agriculture have the 
competence of issuing totalisator licences. They also enact detailed rules 
setting the conditions and the purposes for which a horseracing society may be 
reimbursed. 

The German authorities, by letter of 18 October 2013, submitted to the 
Commission a practical example that illustrates how the reimbursed amounts 
aim at covering the eligible costs. The example related to a totalisator licence 
issued by the Bavarian State Research Centre for Agriculture. According to 
this licence, the racing society has to subtract the tax in the amount of 16 
2/3 % from the turnover of the totalisator which is at the end distributed 
amongst the winners. A 4 % of the taxable amount, i.e. 0,66 % of the total 
turnover, has to be transferred to the tax authorities. The racing society then 
has to use the remaining amount of the turnover (which corresponds to 16 % 
of the value of the stakes placed with the totalisator) for the following 
purposes: 

a) At least a 11,2 % of the reimbursed amounts is to be used for granting  race 
prizes and breeding awards. This amount has to be paid to the Zentrale 
Rennpreisverrechnungsstelle of the HVT (Hauptverband für Traberzucht 
e.V.). 

b) The remainder  must be used for financing activities that relate to the 
organisation of horseraces and betting operations, such as:  

 Improvement of the racecourse facilities, including the 
necessary ancillary equipment; 

 Joint maintenance  with other racing societies of an electronic 
Toto which can be used for all types of bets; 

 Implementation of a system for filming the races, which also 
allows close-ups and slow-motion; 

 Prevention of unauthorised access to the stables on race days; 

 Personnel costs involved in putting on races and betting 
operations; 

 Necessary extra costs for the handling of betting on races on 
other racing tracks; 

 Implementation of other measures for the correct handling of 
the racing and betting operations; 

 Increasing the racing prizes and the breeding awards.  



The racing society is obliged to keep records of its financing activities, in 
particular of the eligible costs that are subject to reimbursement. This enables the 
Länders' Research Centres for Agriculture to monitor the costs incurred for the 
organisation of horseraces and, hence, to ensure the lawful use of the reimbursed 
tax amounts. 

2.3. Amendments to the Rennwett- und Lotteriegesetz 

(16) On 29 June 2012, the German Parliament adopted the “Act Concerning the 
Taxation of Sports Betting”6 which amends the RWLG.  

Objective of the amendments 

(17) According to the Draft Act of the Federal Council Concerning the Taxation of 
Sports Betting7, the objective of the measure is to pursue the objectives of the 
State Treaty on Gambling in Germany8 but introducing some novelties. For 
horserace betting, a limited number of licences will be granted to both 
domestic and foreign betting providers, although on a provisional basis.  

(18) Prior to the adoption of this Act, foreign betting operators were not subject to 
taxation in Germany since sports betting was organised as a State monopoly in 
each Land. The opening of the market to private operators required the 
introduction of certain amendments to the tax law, ensuring that domestic and 
foreign sports betting operators are taxed equally, regardless of whether they 
operate from  a land-base or online. 

The notified measure 

(19) The notified measure concerns Article 16 RWLG as amended by Article 4 of 
the Act Concerning the Taxation of Sports Betting. This provision requires the 
amended reimbursement mechanism to also take into account the tax revenue 
from bets on domestic horseraces placed with bookmakers, in addition to the 
tax revenue from totalisator bets on domestic horseraces placed with racing 
societies. Like under the previous system, the reimbursement may not go 
beyond the net costs borne by the racing societies for the organisation of the 
horseraces.  

(20) In their notification of the measure, the German authorities addressed the 
following points: 

a) The entry into force of the new Article 16 RWLG is subject to 
approval by the European Commission, and will in any event not take 
place before 1 April 2013. According to the German authorities, this 

                                                           
6 Gesetz zur Besteuerung von Sportwetten vom 29. Juni 2012, BGBl 2012 I S. 1424. 
7 Entwurf eines Gesetzes zur Besteuerung von Sportwetten, Bundesrats-Drucksache 761/11, 

16.12.2011, p. 1 and 8. 
8 Preventing and combating gambling addiction, channelling the desire to play inherent in human 

beings, guaranteeing the protection of minors and gamblers, offering protection against the 
potential for fraud, manipulation and the risk of criminality, as well as preventing risks to the 
integrity of sport. 



provides for a sufficient transitional period for implementation of the 
new rules. 

b) The German authorities consider that the reimbursement mechanism 
amounts to State aid, but that it could be declared compatible under 
Article 107(3)(c) TFEU. Notably, the German authorities consider that 
the shared financing of the costs of organising horseraces by all the 
operators offering betting services on horseraces held in Germany 
would constitute an objective of common interest. Furthermore, the 
mechanism would meet the criteria of necessity and proportionality. In 
this respect, Article 16(1) RWLG explicitly states that the 
reimbursement has to be earmarked for the organisation of horseraces 
that take place in Germany and must exclusively cover and by no 
means exceed the effective costs incurred by the racing societies for 
the organisation of horseraces.  

c)  The reimbursement mechanism takes into account the tax revenue 
obtained from both totalisator bets as well as bookmaker bets placed on 
horseraces held in Germany. However, bookmakers do not benefit 
from the reimbursement mechanism since they do not participate in the 
organisation of horseraces. According to the German authorities, by 
 excluding the tax revenue obtained from bets on foreign horseraces 
from the reimbursement mechanism, it is guaranteed that the 
reimbursement will be earmarked for the organisation of horseraces in 
Germany.  

Further amendments to the RWLG 

(21) The Act Concerning the Taxation of Sports Betting also includes the following 
provisions that entered into force on 1 July 2012 and which were not part of 
the notified measure:  

a) The tax rate for totalisator bets – as well as for bookmaker bets – is, as 
from 1 July 2012, reduced from 16 2/3 % to 5 % of the stakes. 
According to the German authorities, the decrease of the tax rate does 
not need to be notified under the state aid rules since it merely results 
in a reduction of the volume of reimbursements. This means that any 
bet subject to tax in Germany is taxed at a rate of 5 % on stakes (see 
also recitals (9) and (17)).  

b) Furthermore, since 1 July 2012 the racing societies operating a 
totalisator are also allowed to offer bets on horse races taking place 
abroad. However, the tax revenue generated from bets on foreign horse 
races will be excluded from the reimbursement mechanism. Previously, 
totalisators could not offer bets on horseraces that took place abroad.  

(22) Article 3(5) RWLG empowers the German Federal Ministry of Food, 
Agriculture and Consumer Protection to regulate the details of the allocation 
procedure of the reimbursement. They are also empowered to set the details 
regarding the maximum amount of net costs to be reimbursed, as defined in 



Article 16 RWLG by way of a regulation. Under Article 25(2) RWLG, the 
Länder can adopt a regulation if the German Federal Ministry of Food, 
Agriculture and Consumer Protection does not make use of its enacting 
powers. The main aim of the regulation is to ensure that the tax reimbursement 
does not exceed the actual net costs incurred by the racing societies when 
organizing horseraces. The regulation has not been enacted yet. 

(23) The German authorities further clarified that in accordance with the amended 
reimbursement mechanism, the full amount of the Rennwettsteuer levied by 
the totalisators is transferred to the local tax authorities. At a second stage, the 
Länders' Research Centres for Agriculture supervising the totalisators' 
financial activities may reimburse the appropriate tax amounts as provided in 
Article 16(1) RWLG. 

Beneficiaries 

(24) The beneficiaries of the measure are circa 50 racing societies organising 
horseraces that take place in Germany9. Although the reimbursement 
mechanism takes account of the tax revenue collected from bets on domestic 
horseraces placed with bookmakers, the latter do not benefit from the 
reimbursement mechanism as they do not participate in the organisation of 
horseraces.  

Amount of aid and budget 

(25) According to the German authorities, in 2011 the total reimbursement 
amounted to approximately EUR 9,8 million, calculated  on the basis of a tax 
levied at a rate of 16 2/3 % on the stakes in horseracing bets. It is expected that 
the tax levied at   a decreased rate of a 5 % on stakes in horseracing bets will 
bring about a reimbursement of EUR 3 million. Based on the Rennwettsteuer 
revenue figures for 201110 available to German authorities, the reimbursement 
relating to tax collected from bookmakers would amount approximately to 
EUR 45.000. However, taking into account the estimations made in a market 
research survey11 for 2009, the reimbursement of tax collected from 
bookmakers is expected to amount up to EUR 7,2 million depending on the 
proportion of their turnover allocated to Germany. The bookmakers' business 
activities focused, to a large extent, on horseraces held abroad which were not 
subject to tax in Germany. Since under the new legislation the tax revenue 
collected from bets on domestic horseraces placed with bookmakers will form 
part of the basis for reimbursement, the total annual amount of the 
reimbursement is estimated to be in between EUR 3 million and 
EUR 10,2 million. 

                                                           
9  According to the German authorities, the number of active horseracing societies may vary from 45 

to 55. This is due to the fact that some horseraces are organised on a temporary basis only and for 
specific periods of time.  

10http://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Steuern/Steuerschaetzu
ngen_und_Steuereinnahmen/2012-01-31-Steuereinnahmen-Kalenderjahr-
2011.pdf?__blob=publicationFile&v=2. 

11  Schneider und Maurhart, Marktuntersuchung zum deutschen Markt für Pferderennwetten, 2005 – 
2009, Department of Economics, Johannes Kepler University of Linz, Austria. 



(26) The scheme is financed through the general budget of the Länder.  

 

Duration 

(27) The new provisions are introduced for an unlimited period of time. For the 
entry into force, see recital (20)(a). 

Overlap with other State aid schemes 

(28) According to the German authorities, the aid cannot be cumulated with aid 
received from other local, regional, national or Union schemes to cover the 
same eligible costs. 

3. ASSESSMENT OF THE MEASURE 

3.1. Presence of State Aid within the Meaning of Article 107(1) TFEU 

(29) Pursuant  to Article 107(1) TFEU, “any aid granted by a Member State or 
through State resources in any form whatsoever which distorts or threatens to 
distort competition by favouring certain undertakings or the production of 
certain goods shall, in so far as it affects trade between Member States, be 
incompatible with the internal market”.  

(30) A measure is qualified as State aid if the following cumulative conditions are 
met: (i) the measure has to be granted by Member States through State 
resources, (ii) it has to confer a selective economic advantage to certain 
undertakings, (iii) the advantage has to distort or threaten to distort 
competition, and (iv) the measure has to affect intra-EU trade.  

3.1.1. State resources 

(31) According to Article 107(1) TFEU, the measure should be granted by a 
Member State or through State resources in any form whatsoever. A loss of 
tax revenue is equivalent to consumption of State resources in the form of 
fiscal expenditure12. Although, the tax is levied at the same rate on all bets on 
horseraces –either placed with a bookmaker or with a totalisator-, by 
reimbursing up to a 96 % of the tax revenue obtained from totalisator and 
bookmaker bets on horseraces, the German authorities forego revenue which 
otherwise would have been obtained by the State. Hence, the measure at stake 
involves a loss of State resources and is therefore granted through State 
resources.  

                                                           
12  Commission Notice on the application of the State aid rules to measures relating to direct business 

taxation. OJ C 384, 10/12/1998 P. 0003 – 0009. 
 



3.1.2. Advantage 

(32) Furthermore, the measure should confer a financial advantage to the 
recipients. An advantage is conferred to an undertaking if it receives an 
economic benefit that would not have been obtained under normal market 
conditions.13 According to settled case-law, the notion of aid encompasses not 
only positive benefits, but also interventions which, in various forms, mitigate 
the charges which are normally included in the budget of an undertaking.14 

(33) Through the reimbursement mechanism, eligible racing societies are 
reimbursed up to a 96 % of the taxes that they were liable to pay on account of 
the bets made on domestic horseraces through a totalisator. Compared to other 
sports betting operators, who also pay a tax of 5 % on stakes, but who are not 
eligible to obtain reimbursement of the amounts paid, racing societies benefit 
from a clear advantage. Thus, racing societies are relieved from an economic 
burden that is normally borne by other betting operators, such as bookmakers. 
Hence, the measure under consideration involves an advantage for certain 
racing societies offering bets on domestic horseraces through a totalisator.  

3.1.3. Undertakings 

(34) According to settled case-law, “the concept of an undertaking encompasses 
every entity engaged in an economic activity, regardless of the legal status of 
the entity and the way in which it is financed.” Racing societies are engaged in 
the provision of betting services on horseraces, which is an economic activity. 
Hence, racing societies are to be considered undertakings within the meaning 
of Article 107(1) TFEU. 

3.1.4. Distortion of competition and effect on trade 

(35) According to Article 107(1) TFEU, a measure qualifies as aid if it affects 
intra-community trade and distorts, or threatens to distort competition. In this 
regard, the Court of Justice has consistently held that the fact that a measure 
strengthens the position of undertakings in comparison to others is sufficient to 
establish this criterion.15  Racing societies offering bets on horseraces in 
Germany are exposed to competition from other operators offering similar 
services and intra-community trade on those services. Consequently, the 
favourable tax treatment granted to German racing societies that offer bets on 
horseraces through a totalisator necessarily affects intra-community trade and 
distorts or threatens to distort competition.  

3.1.5. Selectivity of the measure 

(36) A measure should be found selective inasmuch as it favours certain 
undertakings or the production of certain goods within the meaning of Article 
107(1) TFEU. Under the RWLG, all betting operators are subject to a tax rate 

                                                           
13  Case 173/73, Italy v Commission.  
14  Case 30/59 De Gezamenlijke Steenkolenmijnen in Limburg v High Authority of the European 

Coal and Steel Community [1961] ECR 3, p. 19. 
15  Case T-288/07, Friuli Venezia Giulia, [2001] ECR II-1619. 



of a 5% on stakes, irrespective of whether they offer bets on horseraces or on 
other sports events; and of the distribution channel used to offer those 
services, i.e. land-based or online. The reimbursement mechanism only applies 
to racing societies that offer bets on horseraces held in Germany through a 
totalisator. All other betting operators are excluded from this reimbursement 
mechanism. Thus, the measure must be considered selective. This has not been 
contested by the German authorities in the notification. 

(37) The German authorities have not provided any arguments showing that the 
advantage granted to racing societies is justified by the logic of the relevant 
tax system. The Commission has also not been able to identify such a 
justification.  

3.1.6. Conclusion 

(38) In the light of the foregoing, the Commission concludes that all the conditions 
set out in Article 107(1) TFEU are fulfilled and that the reimbursement 
mechanism of the tax revenue collected from horserace betting constitutes 
State aid granted to racing societies. 

3.2. Qualification of Notified Measure as Existing or New Aid 

(39) The reimbursement mechanism has been in place since the entry into force of 
the RWLG in the year 1922. The measure has never been notified and thus, it 
has never been approved by the European Commission.  

(40) Existing aid, as defined in Article 1(b) of Council Regulation (EC) No 
659/1999 laying down detailed rules for the application of Article 93 EC 
Treaty16 (hereinafter “the Procedural Regulation”), is either a measure that 
was in place before, and is still applicable after, the entry into force of the EC 
Treaty, a measure that has been authorised, a measure that is deemed existing 
aid pursuant to Article 15 of the Procedural Regulation, or a measure that was 
not aid when it was put into effect but became aid due to the evolution of the 
common market. Any aid not falling under the definition of existing aid would 
be considered new aid pursuant to Article 1(c) of the Procedural Regulation. 

(41) According to the case law, alterations to existing aid are to be regarded as new 
aid. It is not "altered existing aid" that must be regarded as new aid, but only 
the alteration as such that is liable to be classified as new aid. Accordingly, it 
is only where the alteration affects the actual substance of the original scheme 
that the latter is transformed into a new aid scheme. There can be no question 
of such a substantive alteration where the new element is clearly severable 
from the initial scheme..17 In the present case, the inclusion in the 
reimbursement mechanism of the revenue generated by the tax levied on the 
bets placed with the bookmakers on domestic horseraces can be regarded as a 
severable element from the original the reimbursement mechanism of 1922, 
which included only the revenue of the tax levied on bets placed with 
totalisators.  

                                                           
16 OJ L 83, 27.3.1999, p. 1. 
17  Joined cases T-195/01 and T-207/01, Government of Gibraltar v. Commission, para. 111. 



(42) The German authorities indicated that the reimbursement mechanism, prior to 
the introduction of the amendments, is considered to be existing aid. For the 
reasons indicated in the preceding recital, the Commission agrees with this 
analysis.  

3.3. Compatibility of the Measure pursuant to Article 107(3)(c) TFEU 

(43) In paragraphs (2) and (3) of Article 107, the Treaty on the Functioning of the 
European Union provides for rules under which certain aids shall be declared 
compatible with the internal market, or certain aids may be considered to be 
compatible with the internal market. 

(44) The Commission considers that the measure at issue can be declared 
compatible with the internal market pursuant  to the derogation provided in 
Article 107(3)(c) TFEU which authorises“…aid to facilitate the development 
of certain economic activities or of certain economic areas, where such aid 
does not adversely affect trading conditions to an extent contrary to the 
common interest.” 

(45) The Commission notes that the measure does not fall within the scope of 
existing guidelines for the application of Article 107(3)(c) of the TFEU. Thus, 
it should be assessed directly under this Treaty provision. In order to be 
compatible under Article 107(3)(c) TFEU, an aid measure must pursue an 
objective of common interest in a necessary and proportionate way.  

(46) When assessing the compatibility of a measure, the Commission balances the 
positive impact of the measure in reaching an objective of common interest 
against its potentially negative side effects, such as effect on trade and 
distortion of competition. This test is based on a three-stage examination. The 
first two steps address the positive effects of the State aid measure. The third 
step addresses the negative effects and the resulting balance between the 
positive and negative effects. The balancing test is structured as follows: 

1) Does the aid measure aim at a well-defined objective of common interest? 

2) Is the aid well designed to deliver an objective of common interest i.e. does 
the proposed aid address a market failure or other objective? In particular: 

a) is the aid measure an appropriate instrument, i.e. are there 
other, better placed instruments? 

b) is there an incentive effect, i.e. does the aid change the 
behaviour potential beneficiaries? 

c) is the aid measure proportional, i.e. could the same change in 
behaviour be obtained with less aid? 

3) Are the distortions of competition and effect on trade limited, so that the 
overall balance is positive? 



(47) In the case of an aid financed by a tax assigned for a specified purpose, it may 
be necessary to take into account not only the aid measure itself, but also how 
it is financed. Indeed, if it is established that there is a compulsory 
hypothecation between the tax revenue and the aid measure in question, then 
the underlying tax is considered as part of the aid measure and the 
compatibility assessment of the aid must take this into account.18  

(48) In the present case, it is observed that the volume of aid results directly from 
the revenue generated by the tax, which is then reimbursed up to 96 % to the 
racing societies. There is therefore a link of compulsory hypothecation 
between the aid measure (the reimbursement) and the tax revenue. Hence, the 
compatibility analysis has to take into account not only the aid measure itself, 
but also the specifics of the tax which finances the measure. 

3.3.1. Objective of common interest 

(49) The reimbursement mechanism aims at covering costs incurred in the 
organisation of horseraces by the racing societies. Both bookmakers and 
betting platforms benefit equally from the organisation of horseraces by 
offering betting products based on the results of horseraces. However, the 
main difference between both operators is that bookmakers do not bear any 
cost for the organisation of horseraces whereas racing societies do.  

(50) By extending the reimbursement mechanism to the revenues of the tax 
collected from bets placed with bookmakers, it is ensured an equal distribution 
of the financial burden between all horserace betting operators. Moreover, the 
sharing of the financial burden allows for the creation of a level playing field 
and enhances competition between horserace betting operators. The measure 
thus contributes to the liberalization of the betting market in Germany in 
accordance with the principle of freedom to provide services within the Union 
laid down in Article 56 TFEU.  

(51) One of the core elements for assessing the compatibility of the aid measure is 
to ensure that the costs covered by the measure exclusively pursue an 
objective of common interest. Pursuant to the RWLG (see recital (22) above) 
regulations will be adopted by either the competent German Federal Minister 
or the Länder in order to ensure that the amounts reimbursed do not exceed the 
actual net costs incurred by racing societies when organising horseraces. The 
funds provided through the reimbursement shall be exclusively used to totally 
or partially cover the costs for the organization of horseraces, which are 
organised in accordance with the racing rules of the officially accredited 
breeding associations. The German authorities have also stated that there is a 
European wide interest in the organisation of horseraces. This interest 
concerns both bets placed with bookmakers and the officially supervised 
mutual bets, which are common to all horseraces worldwide. 

(52) The Commission has consistently declared compatible with the internal market 
tax measures applied to enterprises of a certain sector that aim at financing 

                                                           
18 Case C-174/02 Streekgewest Westelijk Noord-Brabant [2005] ECR I-85. 



collective activities that would benefit the entire sector.19 In the present case, 
the inclusion of the tax revenues levied on the bets placed with the 
bookmakers on domestic horseraces in the reimbursement mechanism aims at 
equally distributing the financial burden among all betting operators –
bookmakers and totalisators- that benefit from the organization of horseraces. 

(53) Moreover, the activity of organising horseraces contributes to the 
improvement of the performance of horses and therefore to the support of 
horse breeding activities in Germany. Council Directive 90/428/EEC of 26 
June 1990 on trade in equidae intended for competitions and laying down the 
conditions for participation therein20 acknowledges in its preamble the interest 
to ensure a rational development of equidae production and to favour the 
safeguard, development and improvement of the breeding sector. 

(54) The Commission considers, for the reasons stated in the preceding recitals,  
that the measure extending the reimbursement mechanism to the revenues of 
the tax collected from bets placed with bookmakers pursues objectives of 
common interest.  

3.3.2. Well designed aid 

(55) An aid measure is considered necessary and proportional when it constitutes 
an appropriate instrument to achieve the identified objective of common 
interest, when it has an incentive effect on the beneficiaries and when it does 
not introduce unnecessary distortions of competition.  

Appropriate instrument 

(56) According to the German authorities, there are no other instruments available 
that can attain the objectives of the RWLG. The amendment of the RWLG 
aims at distributing the financial burden of organizing horseraces between all 
the horserace betting operators. By including in the reimbursement mechanism 
the tax revenues collected from bookmakers it is ensured that the financial 
burden of organizing horseraces is equally shared.  

(57) The German authorities underline that the chosen form of aid is particularly 
appropriate because the amount of the aid is related to the betting turnover, 
and thus, it is directly linked to the business performance of the racing 
societies and bookmakers. Furthermore the reimbursement has been applied 
since the RWLG was adopted in 1922 and has proved in practice that it is an 
efficient means of financing the horseracing activities. 

(58) The Commission considers the measure to be appropriate to attain the 
objectives of common interest that it pursues.  

                                                           
19  State Aid decision N472/2000 of 3 May 2001Renouvellement à l'identique de la taxe parafiscale 

sur les industries du cuir JOCE C7322/2000; State aid N163/2002 of 18 September 2002 Taxe 
parafiscale – financement du Bureau National Interprofessioneel du Cognac (BNIC) JOCE 
C/310/2002; State aid decision, N496/2000 of 17 December 2002, Aides à l'élimination des 
déchets dangereux pour l'eau, JOCE C/108/2003. 

20 OJ L 224, 18.8.1990, p. 60. 



 

 

Incentive effect 

(59) In the case at hand, the measure has an incentive effect if it encourages racing 
societies to organise public horseraces. The inclusion of the tax revenues 
collected from domestic bets placed with bookmakers in the reimbursement 
mechanism ensures that horse betting operators -totalisators and bookmakers- 
equally participate in the costs incurred for the organisation of horseraces. It is 
worth noting that both totalisators and bookmakers benefit from the 
organisation of horseraces by offering betting products based on the results of 
the horseraces.  

(60) According to the German authorities, without the reimbursement mechanism, 
racing societies would not be able to cover the costs incurred in the 
organisation of horseraces. This would have a negative impact on the 
organisation of horseraces. Indeed, in absence of the measure, a smaller 
number or less attractive horseraces would be organised in Germany, thereby 
reducing the volume of the related betting services offered by both racing 
societies and bookmakers on the results of those horseraces. 

(61) Moreover, public horseraces serve as performance tests for breeding purposes. 
The measure motivates horse owners and horse breeders to participate in the 
performance tests and in the programs of the breeding associations. Progress 
in horse breeding activities is directly proportional to the number of 
performance-tested animals and the size of the breeding population. Therefore, 
the reimbursement helps to ensure the existence of horseraces as performance 
tests and enhances the horse breeding activity. 

(62) The Commission considers that the aid measure is capable of modifying the 
behaviour of racing societies by incentivising horseracing societies to organise 
a larger number or more attractive horseraces.  

Proportionality of the aid 

(63) Aid is considered to be proportionate only if the same change of behaviour 
could not be reached with less aid and less distortion. The amount of the aid 
must be limited to the minimum needed for the activity to take place. In the 
present case, the Commission considers that the German authorities have 
designed the measure in such a way as to diminish the possible amount of 
State aid involved and to minimise the distortions of competition arising from 
the measure. 

a) Volume of Aid 

(64) In order to assess the proportionality of the aid, it is first necessary to estimate 
the expected total volume of the aid. In the future, the total volume of the 
reimbursement will depend on both the totalisators' turnover and the 
bookmakers' turnover. First, on the basis of the data submitted for 2010 and 



2011, it is possible to estimate the volume of the reimbursement of taxes 
levied on totalisators' turnover: due to the amendments introduced in the 
RWLG, the refund is reduced from a 16 % (96 % of 16 2/3 %) to a 4,8 % 
(96 % of 5 %) of the turnover from horserace betting as per 1 July 2012. 
Therefore, the volume of the reimbursement has decreased considerably. 

 2010 2011 

Totalisators' turnover in Germany  EUR 60,0 million EUR 61,3 million 

Reimbursement 16 % EUR 9,6 million EUR 9,8 million 

Reimbursement 4,8 % EUR 2,9 million EUR 3,0 million 

 

(65) At a second stage it is necessary to evaluate the bookmakers' turnover as the 
measure will also include in the reimbursement mechanism the tax revenue 
obtained from bets placed with bookmakers on horseraces taking place in 
Germany. According to the German authorities, due to the legislative 
framework in Germany, bookmakers had focused their business mostly on 
foreign betting activities and the resulting turnover was not subject to taxation 
in Germany. On the basis of the figures for 2010 and 201121 available to the 
German authorities it is possible to estimate the volume of the reimbursement 
of taxes levied on bookmakers' turnover. The following estimations can be 
made: 

 2010 2011 

Bookmakers' turnover in Germany EUR 30.000 EUR 936.000 

Reimbursement 4,8 %  EUR 5.000 EUR 45.000  

 

A market research survey,22 estimates the total bookmakers' turnover from 
domestic and foreign horserace betting in 2009 to be EUR 150 million. 
However, the bookmakers' business activities are focused, to a large extent, on 
horseraces held abroad. The portion of the tax revenue allocated to the foreign 
sourced turnover is excluded from the reimbursement mechanism. Assuming 
that the bookmakers' turnover will be generated from legal betting, the 
German authorities make the following estimations: 

Bookmakers' turnover in 2009 EUR 150,0 million 
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http://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Steuern/Steuerscha
etzungen_und_Steuereinnahmen/2012-01-31-Steuereinnahmen-Kalenderjahr-
2011.pdf?__blob=publicationFile&v=2. 

22 Schneider und Maurhart, Marktuntersuchunyg zum deutschen Markt für Pferderennwetten, 2005 
– 2009, Department of Economics, Johannes Kepler University of Linz, Austria.  



Reimbursement 4,8 %  
(100 % domestic turnover) EUR 7,2 million 

 

(66) The reimbursement mechanism under the new rules, which introduced the 
reduced tax rate and the extended scope, is expected to result in a total annual 
amount of reimbursement between EUR 3 million and EUR 10,2 million. 
However, according to the estimations of the German authorities, the upper 
limit of the range, considering only German sourced turnover, might never be 
reached in practice, since the bookmakers' business activities rely, to a large 
extent, on betting on horseraces abroad and the taxes levied thereon are 
excluded from the reimbursement mechanism. 

b) No overcompensation 

(67) The German authorities provided data on 8 racing societies from 4 Länder 
from a sample analysis of the audited annual reports for the year 2010. The 8 
racing societies accounted for a 44 % of the German totalisators' turnover. The 
average net costs of measures supported through the reimbursement 
mechanism amounted to approximately EUR 1,3 million. Net costs refer to 
those costs that can be covered by the reimbursement funds. The total eligible 
costs of the racing societies amount to approximately EUR 23,5 million23, and 
thus these costs are twice as high as  the upper limit of the estimated future 
reimbursement amounts (2010: EUR 10,1 million). The costs that are not 
covered by the reimbursement funds are financed by the turnover obtained 
from the bets placed with the totalisator.  In practice, the effective costs borne 
by the racing societies were and will continue to be substantially higher than 
the costs covered by the reimbursement funds. Moreover, the German 
authorities explained that none of the reimbursements exceeded the net costs 
in any of the individual cases examined.  

(68) Based on the figures for the year 2011 and further information provided by the 
German authorities, the following estimations for the future situation in 
Germany can be made: 

a) The possible range for the reimbursement is between EUR 3 million 
and EUR 10,2 million (see recital (66)). 

b) The racing societies dispose of two sources for financing the costs of  
organisation of the horseraces: first, according to the operating licences 
granted to the totalisator, the racing societies may retain – in addition 
to the costs covered by the reimbursement mechanism – a certain 
proportion of the turnover24 as own resources. These funds may only 
be used to finance the costs for the organisation of horseraces (see 

                                                           
23 An average of eligible costs for reimbursement of EUR 1,3 million per racing society, with the 

sample representing 44 % of the total turnover of totalisators. The total amount of eligible cost 
therefore can be estimated to be 8 x EUR 1,3 million / 0,44 = EUR 23,5 million.  

24 The random sample provided by the German authorities shows that the proportion of turnover 
earmarked for own resources is in average 16,7 % in 8 racing societies from 4 Länder . In 
Bavaria, the proportion of turnover earmarked for own resources amounts to a 16 %.  



recital (15)). The total amount of this own resource for 2010 is 
EUR 10,1 million. The second financial resource is the amount of 
reimbursement funds that aim at covering the net costs of organising 
horseraces. The total amount of financial resources results from adding 
to the reimbursement funds EUR 9,6 million the turnover generated in 
2010, making a total of EUR 19,7 million.  

c) The German authorities pointed out that, on the basis of the 
abovementioned figures, overcompensation can be excluded in the past 
and is not expected for the future. Furthermore, the German authorities 
also state that each racing society is subject to an annual individual 
audit by the competent authority, where individual cases of 
overcompensation are monitored. 

(69) With regard to the exclusion of overcompensation, the German authorities 
underlined the supervisory function of the Länders' Research Centres for 
Agriculture, which are entrusted with the task of monitoring the costs incurred 
and the correct application of the reimbursement mechanism. The example of 
the administrative practice in Bavaria submitted by the German Authorities 
shows in detail how the amount of the reimbursement is verified and it 
confirms that this amount does not exceed the amount of the actual costs 
incurred by the racing societies. This process prevents granting any 
overcompensation to the racing societies. It is supported by means of (1) a 
clear definition of the eligible costs that may be reimbursed, (2) the obligation 
to provide evidence of the effective costs in comprehensive documentation 
and (3) the obligation to control and audit the process of reimbursement.  

(70) With regard to the control mechanisms, the German authorities refer to the 
racing societies' obligation to provide extensive information and 
documentation, as well as the right of access to information and inspection 
rights of the Länders' Research Centres for Agriculture. The obligations of the 
racing societies cover, inter alia, the obligation to provide the competent 
authority with monthly evidence of the measures covered by the 
reimbursement. Moreover, the competent body of the racing society has to 
approve the designated use by a statutory decision and needs to incorporate 
these rules in their betting provisions. Furthermore, the racing societies have 
to submit important documents, such as annual reports, balance sheets etc., 
along with a separate proof of the approved deductions from the totalisator 
revenue to a certified public accountant. These documents, together with the 
budget proposal, are then to be submitted to the Länders' Research Centres for 
Agriculture.  

c) Achievement of the objective with less aid 

(71) According to the explanations given in recitals (64) to (70) it does not seem 
possible to attain the objectives of the measure with less aid. The amount of 
the aid (the reimbursement) is limited and strictly necessary to finance the 
organisation of horseraces. Hence, a reduction of the reimbursement amount 
would have a direct impact on the number and quality of horseraces and would 
affect horse breeding activities. 



 

d) Conclusion 

(72) In view of the above, the Commission considers that the reimbursement 
mechanism does not exceed what is necessary to ensure the attainment of the 
objectives pursued by the RWLG. Therefore, the aid measure meets the 
proportionality requirement set out in the case-law of the Court of Justice.  

3.3.3. Balancing the positive with the negative effects 

(73) The German authorities have alleged that the expected positive effect of the 
measure is the organisation of a large number of public horseraces. 

(74) The measure would have a negative effect on competition between 
bookmakers and racing societies in their betting activities if the tax was levied 
in a discriminatory way or if it would finance activities that grant an advantage 
to racing societies vis-à-vis bookmakers. However the measure in question 
ensures that the reimbursement exclusively finances costs arising from the 
organisation of horseraces, thus benefiting both racing societies and 
bookmakers in the same manner. Moreover, since the tax is applied in a non-
discriminatory manner, the Commission considers that the overall balance of 
the implementation of the measure is positive.  

3.3.4. Compatibility with the Treaty  

(75) According to the German authorities, the reimbursement mechanism applies 
without distinction to all racing societies that are licenced to operate a 
totalisator in Germany under the RWLG. The aid does not, therefore, restrict 
the freedom to provide horse betting services under Article 56 TFEU.  

(76) As already pointed out in recital (47), due to the compulsory hypothecation of 
the tax on bets on domestic horseraces to the reimbursement mechanism that 
benefits racing societies, the compatibility assessment also needs to take into 
account the financing of the measure. For a better understanding of the new 
measure, the following aspects need to be taken into account:  

• Prior to the notified amendments, the reimbursement was only financed 
by the bets on domestic horseraces placed with racing societies' 
totalisators. The reduction of the tax rate from 16 2/3% to 5 % 
represents a relative reduction of 70 %. It is to be expected that the tax 
revenue will be affected in a comparable manner, i.e. the amount 
available for reimbursement will be reduced by 70 % (see recital (64)).  

• With the amendments to the RWLG, racing societies will also be 
allowed to accept bets on foreign horseraces placed with their 
totalisators. Under the old provisions, racing societies were only 
allowed to accept bets on domestic horseraces. As the racing societies 
do not bear any costs for organising foreign horseraces, it is coherent 
that the tax revenue generated from  bets on those horseraces is not 
included in the reimbursement mechanism.  



• Under the previous legal framework, authorised bookmakers were 
subject to tax without being included in the reimbursement mechanism. 
Bookmakers benefitted indirectly from the reimbursement mechanism 
for racing societies, as they were able to offer bets on domestic 
horseraces. Under the notified measure, the tax revenue generated by 
bets on domestic horseracing placed with bookmakers will be included 
in the reimbursement mechanism in order to ensure a level playing 
field. The notification therefore provides for a coherent scheme of 
taxation of bets on horseraces and for a coherent system for financing 
the organisation of horseraces by racing societies. 

• As pointed out in recitals 67 to 70, the inclusion in the reimbursement 
mechanism of the tax revenue generated by the bookmakers' turnover 
will not result in an overcompensation granted to the racing societies. 

(77) Under Articles 10 and 11 of the RWLG, there is no potential discrimination 
between different operators, as all betting operators will be subject to a tax of 
5 % on the stakes irrespective of the distribution channel, i.e. land-based and 
online, and of the type of betting, i.e. fixed odds or pari-mutuel betting. It is 
only for the organisation of horseraces that the organising racing societies will 
receive a partial reimbursement of the taxes paid in order to finance the costs 
incurred with the organisation of horseraces.  

3.3.5. Conclusion 

(78) Accordingly, the Commission concludes that the measure notified by Germany 
can be considered compatible with the internal market pursuant to Article 
107(3)(c) TFEU. 

4. CONCLUSION 

The Commission has accordingly decided that the aid is compatible with the internal 
market in accordance with Article 107(3)(c) TFEU. 

If this letter contains confidential information which should not be disclosed to third 
parties, please inform the Commission within fifteen working days of the date of 
receipt. If the Commission does not receive a reasoned request by that deadline, you 
will be deemed to agree to the disclosure to third parties and to the publication of the 
full text of the letter in the authentic language on the Internet site: 
http://ec.europa.eu/eu_law/state_aids/state_aids_texts_en.htm.  

Your request should be sent by registered letter or fax to: 

European Commission 
Directorate-General for Competition 
State Aid Greffe 
Rue Joseph II 70 
B-1049 Brussels 
Fax No: (+32)-2-296.12.42 

Yours faithfully, 

http://ec.europa.eu/community_law/state_aids/state_aids_texts_en.htm


For the Commission 
 
 

Joaquín ALMUNIA 

Vice-president of the Commission 
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