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 Compensation of damages for the liberation of digital dividend  

 

Dear Sir,  

The Commission wishes to inform Spain that, having examined the information supplied 
by your authorities on the measure referred to above, it has decided:  

− not to raise objections for the Measure I: subsidies for dwellers of collective 
buildings who, in order to ensure the continuity of the reception of the free to air 
channels so far broadcasted on the 790-862 MHz band, need to upgrade the 
existing DTT infrastructure or switch to another platform of their choice and  

− to initiate the procedure laid down in Article 108(2) of the Treaty on the 
Functioning of the European Union in relation to the Measure II: compensation 
for additional cost incurred due to the obligation to broadcast simultaneously 
during the process of the liberation of digital dividend. 
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I. PROCEDURE  

(1) Following pre-notification discussions, on 5 July 2011 the Spanish authorities 
notified1 to the Commission the above mentioned measures. On 26 August 2011 and 
7 February 2012 the Commission sent a request for information to the Spanish 
authorities. The Spanish authorities replied on 20 September 2011 and 17 February 
2012.  

II. DESCRIPTION OF THE SUPPORT MEASURES  

Context of the measures 

(2) The notified measures will apply in the context of the liberation of the digital 
dividend so that Spain can comply with the international commitments, at the latest, 
before the end of the year 2015. 

  European policy on liberation of digital dividend 

(3) The broadcasting sector has undergone in the past years major changes as a result of 
the introduction of digital technologies. In comparison with analogue television 
digital transmission of television provides for better use of the scarce frequency 
spectrum, allowing for more TV channels. In the 2003 the Communication ‘on the 
transition from analogue to digital broadcasting’ (from digital ‘switchover’ to 
analogue ‘switch-off’)2, was published. It underlined the benefits of switching over 
to digital broadcasting and initiated the debate on EU policy orientations on the 
issues such as amount of spectrum to be liberated, its future uses and the switch-off 
of analogue terrestrial television.  

(4) The switch from analogue to digital broadcasting resulted in the release of a part of 
the radio frequency (hereafter "RF") spectrum that up to then was used for TV 
broadcasting. This was possible thanks to the greater efficiency of the digital signal 
compared to the analogue one. The surplus part of the spectrum resulting from this 
improvement has been called “digital dividend”.  

(5) The existence of this surplus was generally known from the moment when the 
switch to digital technology was considered at the European level. However, at that 
time the entire spectrum used by analogue emissions was already assigned to digital 
terrestrial television ("DTT") services, following international commitments 
undertaken within the International Telecommunications Union (ITU). As a result, 
during the planning of the switch from one technology to the other, no special 
consideration was given to the possibility of dedicating part of the released spectrum 
to any other type of signal than the terrestrial television one. Consequently, several 
Member States, Spain included, planned the assignments of the DTT frequency 
band without considering the possibility of reusing the surplus spectrum for other 
activities.  

                                                            
1  Spain is of the opinion that the compensation does not constitute State aid, but has nevertheless 

notified for reasons of legal security. 
2  Communication on Digital Switchover – Transition From Analogue to Digital Broadcasting, From 

Digital Switchover to Analogue Switch-Off, COM(2003)541 final; 22 September 2003 
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(6) Towards the end of 2007, in light of the worldwide increase in RF spectrum 
requirements and of the results obtained by compression technologies, the European 
Commission studied the possibilities and enormous potential, both commercial and 
in terms of innovation and growth, which these surplus spectrum bands could offer 
if they were providing advanced electronic communication services (so-called 
"dividend"). Later, it was concluded that reaping this dividend would require a 
simultaneous release by all Member States of the same frequency band (800 MHz) 
in the shortest possible timeframe (before 2015). 

(7) [The Communication from the Commission to the European Parliament, the 
Council, the European Economic and Social Committee and the Committee of the 
Regions on transforming the digital dividend into social benefits and economic 
growth (COM (2009) 586) (hereafter "Communication") recommended that the 
Member States should cease using the 790-862 MHz sub-band (hereafter "800 MHz 
band") for high-power broadcasting services and fully implement the EU technical 
harmonisation decision  by a certain date agreed at the EU level.  

(8) Finally, the European Commission proposal for a decision3 on establishing the first 
radio frequency spectrum policy program and its recent approval by Decision 
243/2012/EU establishing a multiannual radio spectrum policy programme (RSPP)4 
requested that all Member States provide the 800 MHz band for electronic 
communications as of 1 January 2013. The Commission may grant specific 
derogations until 31 December 2015 in the event of exceptional national or local 
circumstances or cross-border frequency coordination problems.5  

a) Evolution of digital dividend in Spain 

(9) Spain completed its transition to DTT on 3 April 2010, which terminated analogue 
broadcasts. Given that the legal basis for switchover from analogue to digital 
terrestrial broadcasting - DTT National Technical Plan ("NTP")6 - dates back to 

                                                            
3  Proposal for a  decision of the European Parliament and of the Council establishing the first radio 

spectrum policy programme, COM (2010) 471 Final,  published on 20 September 2010:  
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0471:FIN:EN:PDF.  

4       Decision N º 243/2012/EU of the European Parliament and of the Council establishing a multiannual 
radio spectrum policy programme (RSPP) of 14 March 2012; OJ L 81, 21.3.2012,  pages 7-17, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:081:0007:0017:EN:PDF  

5   Granting of specific derogations is foreseen in Art. 6.4 of the Decision 243/2012/EU. In the 
notification of the measures Spain relies on this exception and argues that a special derogation would 
apply to it due to the difficulties involved with liberating the spectrum : more than 1300   planned 
TV channels (at national, regional and local level ), complex Spanish orography requires challenging 
spectrum planning, need of international coordination with neighbouring European and North 
African countries, etc. However Spain has not yet formally applied to the Commission for granting 
of the exceptional derogation. Moreover, according to the speech of 13 March 2012 held by the 
Minister for Industry, Energy and Tourism, Spain considers liberating the digital dividend 
frequencies one year earlier than foreseen in the notification, thus  by the end of  2013.    

  http://www.minetur.gob.es/es-
ES/GabinetePrensa/Discursos/Lists/Discursos/Attachments/318/discurso%20ministro%20desayuno
%20informativo%20intereconomia13032012.mp3 

6     Royal Decree 944/2005 approving the National Technical Plan for Digital Terrestrial Television of 
29 July 2005.  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0471:FIN:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:081:0007:0017:EN:PDF
http://www.minetur.gob.es/es-ES/GabinetePrensa/Discursos/Lists/Discursos/Attachments/318/discurso ministro desayuno informativo intereconomia13032012.mp3
http://www.minetur.gob.es/es-ES/GabinetePrensa/Discursos/Lists/Discursos/Attachments/318/discurso ministro desayuno informativo intereconomia13032012.mp3
http://www.minetur.gob.es/es-ES/GabinetePrensa/Discursos/Lists/Discursos/Attachments/318/discurso ministro desayuno informativo intereconomia13032012.mp3
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2005, at that time no plans had been made to use the spectrum (reserved by ITU for 
terrestrial TV) for other purposes. This fact had two consequences:  

 The entire spectrum that would be released after the analogue switch-off was 
back in 2005 exclusively reserved for terrestrial television services, in order to 
increase the number of available channels.  

 Given that the 800 MHz band was not used in Spain, in 2005 a decision was 
made to use the band for the rollout of the first DTT stations. This decision 
facilitated the introduction of the new digital technology, as it did not require 
prior clearing of the spectrum.  

(10) The NTP and subsequent regulatory measures divided in practice the territory of 
Spain into three areas:   

a) Area I – including 96% of the Spanish population, where the broadcasters 
bore the switchover costs. As regards this area, the terrestrial switchover 
was compulsory due to the coverage obligation and no public financing 
was provided. It was up to the broadcasters and/or the platform operators 
to invest in the digitisation of the network. 

b) Area II – less urbanised and remote areas covering around 2.5% of the 
population where broadcasters had no interest in providing their service. 
Due to the opposition of broadcasters to participate financially in the 
upgrading of the transmission centres necessary to transmit their signals, 
the state funded the extension of coverage7.  

c) Area III – where due to topography it is not possible to provide TV service 
via terrestrial platform and where it is done by satellite. 

(11) The digital switchover also imposed some costs on the viewers. Individual 
households located in Area I and II had to pay for decoder devices to adapt their 
TV-sets for DTT. Residents of collective buildings had to pay in addition for 
adapting their reception infrastructure to the digital signal. The residents of Area III 
had in turn to acquire the satellite reception equipment, in some cases partially or 
totally financed by the regional or local authorities.8   

(12) In November 2007, more than two years after the approval of the NTP, the ITU 
approved the use of the 800 MHz band for electronic communication services. On 
that date, in Spain the DTT coverage of the 800 MHz band reached already between 
80% and 90% of the population.  

(13) After 2008 several Member States announced that they would allocate the 800 
MHz band for electronic communications, in support of the Commission’s 
proposals. Following that trend and the recommendations of the Commission, Spain 

                                                            
7  The measures undertaken by the Spanish authorities to extend coverage of DTT in Area II are subject 

to the investigation of the Commission; see Commission's Decision in the case C23/2010, C 
(2010)6465 final. 

8  See for example Commission's decision C(2012)540 of 8 February 2012 in the case "Captación de 
television digital en Cantabria",. 

 http://ec.europa.eu/competition/state_aid/cases/241927/241927_1311486_29_2.pdf 

http://ec.europa.eu/competition/state_aid/cases/241927/241927_1311486_29_2.pdf
http://ec.europa.eu/competition/state_aid/cases/241927/241927_1311486_29_2.pdf
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announced in May 2009 that it would reserve the 800 MHz band for electronic 
communication services. The announcement had regulatory backing through the 
Sustainable Economy Act (LES)9. The LES establishes that the 800 MHz frequency 
band shall be mainly used for the provision of advanced electronic communication 
services, in line with the harmonized uses to be agreed in the European Union.  

(14) In 2011 Spain decided to auction the 800MHz band frequencies to the 
telecommunication operators.10 The telecommunication operators who were 
assigned the new frequencies should finish paying for them by June 2012 and also 
should achieve coverage (via other technologies or on other frequency band) 
allowing access at speeds of 30 Mbps or higher, at least to 90 percent of the citizens 
of population units of less than 5,000 inhabitants by the year 2020. 

(15) Given that the 800 MHz band is currently used by DTT broadcasts, it is necessary 
to transfer broadcasts from current channels to other channels located below 790 
MHz, no later than by the end of 2014. This process will be executed as per Royal 
Decree 365/2010, of 26 March 201011, which regulates the assignment of DTT 
multiplexes after the analogue switch-off.  

(16) Royal Decree 365/2010 entails the provision of five additional multiplexes12 to 
substitute those currently in use in the 800 MHz band. This migration raises the 
following difficulties:  

 Necessity of a transition period during which digital TV signals are broadcasted 
simultaneously in both channels (simultaneous broadcasting), as it is not 
possible to instantly migrate to the new multiplex.  

 The new multiplex corresponds to RF channels currently not in use for DTT 
broadcasting. Due to this, in the majority of the multi-household buildings the 
TV reception infrastructure will have to be adapted for the new situation.13  

Market description 

(17) The present procedure results from the measures planned by the Spanish 
administration in order to liberate the 800 MHZ band, currently used for the 
broadcasting of DTT. Therefore it concerns the broadcasting industry, where there 
are at least three different levels of the broadcasting product chain: (i) broadcasters 
of TV channels, (ii) platform operators and (iii) hardware suppliers. 

                                                            
9       Law 2/2011, of 4 March, on the Sustainable Economy;  

http://www.boe.es/boe/dias/2011/03/05/pdfs/BOE-A-2011-4117.pdf  
10      Real Decreto 458/2011, de 1 de abril, sobre actuaciones en materia de espectro radioeléctrico para el 

desarrollo de la sociedad digital, Art.6.2, http://www.boe.es/boe/dias/2011/04/02/pdfs/BOE-A-2011-
5936.pdf  

11    Real Decreto 365/2010, de 26 de marzo, por el que se regula la asignación de los múltiples de la 
Televisión Digital Terrestre tras el cese de las emisiones de televisión terrestre con tecnología 
analógica 

12     Multiplex is a signal generated by the aggregation of others signals to improve their transport and 
broadcast. In Spain there are in total 8 multiplexes with national coverage (2 for the public TV and 6 
for the private TV). 

13   Individual antennas are not eligible for the support under Measure I described in detail below, since 
they can be tuned for the new frequencies. 

http://www.boe.es/boe/dias/2011/03/05/pdfs/BOE-A-2011-4117.pdf
http://www.boe.es/boe/dias/2011/04/02/pdfs/BOE-A-2011-5936.pdf
http://www.boe.es/boe/dias/2011/04/02/pdfs/BOE-A-2011-5936.pdf
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(18) Broadcasters are the editors of TV channels. They purchase or produce in-house 
TV contents, bundle them in channels and provide them to the public through 
various platforms (i.e. satellite, DTT, cable, IPTV14).  

(19) Broadcasting of national, regional and local "free-to-air" ("FTA") channels, 
provided by the public broadcasters (RTVE at the national level) free of charge to 
the viewers, has been qualified as a public service by the legislator. Conversely, 
providing of the FTA channels by the private broadcasters has not been qualified as 
such.15 However, these broadcasters were granted licenses for broadcasting in the 
assigned frequencies, which expire at the earliest in 2025.   

(20) In order to ensure that the population can effectively benefit from the television 
services, the law obliges both public and private broadcasters to ensure a minimum 
coverage via terrestrial network. These coverage obligations are attached to the 
public service mission entrusted to the public broadcaster and to the licenses held by 
the private operators. The public broadcasters have to cover at least 98% of the 
Spanish population, while private broadcasters shall cover at least 96% of the 
population. In addition to broadcasting via DTT, the broadcasters may also 
broadcast their channels through other platforms. 

(21) In addition to the broadcasters providing their channels via DTT platform, other 
broadcasters offer pay-per-view or FTA channels on other platforms – for example 
Digital Plus on satellite.  

(22) Platform operators are private or publicly controlled entities operating the 
technological infrastructure necessary to transport and broadcast to the public the 
channels produced by the broadcasters. At the dawn of the television industry, the 
only platform available was the analogue terrestrial platform. As the technology 
improved, more platforms have become available on the market, and currently there 
are four broadcasting platforms in Spain:  

(i) terrestrial, which currently distributes on the 800 MHz band around 30 
national and a number of regional and local FTA channels as well as two pay-
TV channels; 

(ii) satellite, distributing on another radio frequency, where various offers are 
available (including FTA and pay-TV channels);  

(iii) cable distributing for subscription of various TV channels (including 
majority  of the FTA channels available via DTT);  

(iv) IPTV, which may be offered over FTTH and XDSL broadband connection 
of at least 8 Mbps to transmit TV signal. It broadcasts for subscription TV 
channels, including majority of the FTA channels available via DTT.  

                                                            
14     Internet Protocol Television. 
15  The license from the State includes the assignment of a frequency for terrestrial broadcasting. The 

private national broadcasters are Antena 3, Mediaset España (Telecinco+Cuatro), La Sexta, Veo 
Television and Net TV. Apart from national private broadcasters, there is also a number of regional 
and local private broadcasters. 
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(23) DTT is the dominant platform in Spain and it is the main distributor of the FTA 
television. The terrestrial network consists of transporting infrastructure and 
broadcasting centres (which, in turn, consist of towers, transmitters etc.). 
Broadcasting centres are owned by national and regional platform operators and by 
the state (city-halls or regional governments). Due to technical restraints, terrestrial 
TV does not reach the entire population of Spain (e.g. some sparsely populated or 
mountainous locations do not receive the signal). However, thanks to the coverage 
obligations legally imposed on broadcasters and in some cases thanks to efforts of 
the municipalities who built transmission centres, its coverage reaches about 
98.85% of the population.16 At the current state of technology, satellite is the only 
platform technically able to distribute the signal to the entire population of Spain.17  

(24) As for other platforms, according to 2010 data of the Spanish telecoms regulator, 
Comisión del Mercado de Telecomunicaciones (CMT), the already deployed 
network of cable TV could reach just above 20% of the population and the already 
deployed broadband network (over FTTH and XDSL) could offer IPTV services to 
16,5% of the population.18 

(25) The service of transport and distribution of the DTT signal is provided by 
platform operators, the main one is Abertis19. The CMT found that in the Spanish 
market for broadcasting services through terrestrial technology, Abertis holds 
significant market power in ten out of nineteen Regions. In a very recent decision 
the Spanish Commission of Competition (CNC) found that due to its dominant 
position on the market of provision of the DTT distribution, Abertis is able to apply 
margin squeeze.20 As a result, Abertis can hamper competition and thereby extract 
higher prices for the provision of its services. 

(26) Around 9% of the Spanish population21 are subscribed to pay-TV. Most of the 
FTA channels available on DTT are also broadcasted (for free or as part of a paid 

                                                            
16    However, only 93.5% of the population use it for watching television. The remaining 5.35% prefers    
          to access television services via other platforms. 
17    The satellite platform consists of a terrestrial station, satellite and, at the level of the receiver, a   
          satellite dish and a decoder. To expand satellite coverage in the region, the latter ground equipment   
          needs to be installed on the customer's premises.  

  18       In 2010 there were 855.584 households that contracted IPTV, and 1.586.573 were subscribed to cable.  
            The total population of Spain was 47.021.031. For more details, see the yearly report of CMT at: 

 http://informeanual.cmt.es/ 
19  Other DTT platform operators are Itelazpi, Onaptel and Telecom Castilla La Mancha. 
20  CNC Expediente S/0207/09 Transporte de Televisión. By virtue of the regulations of the CMT, 

Abertis is obliged to allow access to its network of broadcasting of DTT signals, because it is an asset 
that cannot be replicated and one that is essential for the provision of the service of transport and 
broadcasting of DTT signal. Abertis also provides these DTT transport and broadcasting services to 
broadcasters, where it also has a dominant position. After a detailed analysis of the costs and incomes 
of Abertis, CNC found that, at the prices at which the company provides the service of access to its 
centers, and given the terms that it has agreed with customers in the retail market, competitors who 
are as efficient as Abertis have no margin for survival in the market transport and distribution for 
DTT signal. 

  21  Data from 2009 submitted by the Spanish authorities. 

http://informeanual.cmt.es/
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package) on these platforms. The preferred platform for pay-TV is satellite22, where 
there are three different platform operators – Eutelsat, Hispasat and Astra.23 

(27) Hardware suppliers are manufacturers and/or installers of infrastructures and 
devices necessary to access to the various platforms. In the case at hand, the 
hardware suppliers provide to multi-household buildings equipment necessary to 
readjust existing DTT infrastructure to new frequency band or new reception 
equipment for other platforms. 

Legal framework for the broadcasting services in Spain 

(28) The current legal status of the public broadcaster has been set by the Spanish 
legislator in 2006 in the Law on public radio and television, where the public service 
broadcasting has been defined as a public service.24 The definition of the public 
service embraces only "broadcasting" services, and does not link the public service 
remit to any particular platform. However, the NTP, which regulates the terrestrial 
television, imposed on the public broadcaster the obligation to cover at least 98% of 
the population with its services. Therefore, the public service broadcaster seems to 
be obliged to provide its service to 98% of the population via terrestrial platform. 
This does not prevent it, however, to send its signal in addition through other 
platforms. In fact, currently all the channels of RTVE (except TVE-HD) are 
available on all the pay-TV platforms – cable, satellite and IPTV. The public 
broadcaster is financed entirely from the national budget, therefore the costs of 
ensuring simulcast will be in any event borne by the public funds. Being entirely 
owned by the State, the RTVE is not entitled to compensation from the State in the 
case of additional, unforeseen costs caused by the regulatory acts. 

(29) As for the private national broadcasters broadcasting via terrestrial platform, their 
rights and obligations are set out in a series of legal acts: concessions granted to 
them for the provision of television services, their respective renewals and 
subsequent licenses. Those private broadcasters which wished to use the scarce 
frequency first received concessions, following a beauty contest launched by the 
authorities. In order to participate in the competition for concessions, they had to 
present offers fulfilling the conditions specified in the invitation to tender.25 The 
broadcasters were then granted the right to broadcast their channels on the 
frequencies via the terrestrial network, whose capacity is limited and has to be 

                                                            
  22  Distribution of viewers amongst pay-TV platforms in 2009 was at follows: satellite - 43.6%, Cable – 

34%, DTT (two pay-TV channels) – 3.6% and IPTV – 18.8%. 
  23  Eutelsat distributes international FTA channels of RTVE and international channels. Hispasat 

distributes channels of the Spanish satellite broadcaster Digital Plus providing this service to around 
25% of the subscribers of Digital Plus, as well as a range of international FTA and pay-TV channels. 
Astra is the main distributor of Digital Plus, offering it to 75% of its subscribers, it also broadcasts a 
number of FTA and pay-TV international channels. Digital Plus offers at least 16 of the FTA 
channels available via DTT. 

   24  Ley 17/2006, de 5 de junio, de la radio y la televisión de titularidad estatal provides that "el servicio 
público de radio y televisión de titularidad del Estado es un servicio esencial para la comunidad […] 
que tiene por objeto la producción, edición y difusión de un conjunto de canales…".  

   25 Resolución de 25 de enero de 1989, de la Secretaria general de Comunicaciones, por la que se 
publica el acuerdo por el que se aprueba el pliego de bases del concurso para la adjudicación del 
servicio público de televisión, en gestión indirecta, y se dispone la convocatoria del correspondiente 
concurso público, Titulo III, derechos y obligaciones de los concesionarios.  
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regulated by the State. Later on, the concessions were renewed and then, in 2010 
transformed into licenses that will expire at the earliest in 2025.26 It seems that the 
State is bound by the duration of the licenses, and can only revoke them in case of 
non-respect of the obligations by the broadcasters (for example, if the broadcasters 
cease emission for 15 days or more). The broadcasters can give back the licenses if 
they are not able to fulfil their obligations. 

(30) In exchange for the right to broadcast on the assigned terrestrial frequencies, the 
broadcasters have to fulfil a set of obligations. For example, they have to provide 
the service with continuity, in quality recommended by IUT and CCIR 
(Consultative Committee on International Radio), and in line with technological 
progress.27 The private broadcasters are also obliged to provide the service via 
terrestrial network to a minimum percentage of population, set in 2006 at 96%.28 In 
the case at hand, the relevant national provisions read in conjunction mean that the 
broadcasters have to de facto simulcast their channels in the periods of transition. 
However, an express obligation relevant in the case at hand was introduced in 2010, 
when the Real Decreto 365/201029 stipulated that in the context of the release of 
digital dividend the broadcasters are obliged to provide the simulcast on both 
frequencies, until the new multiplexes are definitively assigned.  

(31) Concerning the possibility to receive compensation for the change of frequencies, 
as in the case at hand, it seems that the initial concessions granted to the 
broadcasters for the provision of television services, their respective renewals and 
subsequent licenses did not contain any reference to a compensation for the cost of 
migration or reallocation of spectrum usage. Moreover, the NTP foresaw that the 
authorities could establish special conditions for broadcasting, not foreseen in the 
concessions, in the case of necessity to change the mode of broadcasting resulting 
from the evolution of the market or technological development.30 The provision 
does not establish any right for compensation for broadcasters in such a case either. 

The support measures 

(32) In this context, Spain, in order to ensure the same TV signal coverage and to 
ensure the smooth reallocation of frequencies within the liberation of digital 
dividend, has designed two financial measures:  

                                                            
26  Law 7/2010, of 31 March 2010, General de la Comunicación Audiovisual, provided a legal basis for 

the transformation of the enabling title for the provision of audiovisual communication service:  
concessions which were valid on 1 May 2010 were to be transformed into licenses. The valid 
concessions were then transformed into licenses by means of individual agreements with the 
broadcasters concerned (see agreement of 11 July 2010 with Antena 3, Telecinco, La Sexta and Veo, 
and agreement of 28 May 2010 with Sogecable)." 

 27    This obligation stems from the conditions set in the invitation to tender launched following the 
Resolución de 25 de enero de1989. 

28  Real Decreto 944/2005 and Real Decreto 920/2006. 
29     See footnote 11 
30  Real Decreto 944/2005, Disposición adicional decimocuarta. Condiciones especiales de emisión :  

"En función de la evolución del mercado, de las posibilidades tecnológicas y del desarrollo de la 
televisión digital terrestre, el Gobierno podrá decidir el establecimiento de condiciones especiales de 
emisión en línea con las prácticas de los principales países europeos, no previstas en los actuales 
contratos concesionales." 
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• Subsidies for dwellers of collective buildings who, in order to ensure the 
continuity of the reception of the FTA channels so far broadcasted on the 
800 MHz, need to upgrade the existing DTT infrastructure or switch to 
another platform of their choice  (Measure I). 

• A financial measure to compensate the extra costs incurred by the 
broadcasters who are obliged31 to broadcast simultaneously the same 
programmes on two frequency bands in order to ensure the obligatory 
coverage (Measure II). 

(33) The legal basis of the notified measures is based on : 

 Article 106.2 of the Spanish Constitution;  

 Law 30/1992 about the juridical regime of the Public Administrations and the 
Common Administrative Procedure, November 26, 1992; 

 Royal Decree 429/1993 by which the Regulation of the Procedures related to the 
Pecuniary Liability is approved, March 26, 1993; 

 Royal Decree 365/2010, regulating the assignment of the multiplex of the DTT 
after the end of the TV broadcasting via analogue technology, March 26, 2010; 

 Law 2/2011 on the Sustainable Economy, March 4, 2011; 

 Law 7/2010, General of Audiovisual Communication, March 31, 2010; 

 Draft of Royal Decree ITC/xxx/201x, by which the rules for the grant of direct 
subsidies aimed to the simultaneous broadcasting of TV programs during the 
release of the digital dividend, charged against the Program xxx, are approved; 

 Draft of Royal Decree ITC/xxx/201x, by which the rules for the grant of 
subsidies aimed to the adaptation of the existing reception infrastructures or 
installation of new reception equipment for the digital dividend, charged against 
the Program xxx., are approved. 

(34) The objective of the measures is to cover the cost of the switchover which arises 
at the level of households and to ensure the continuation of the broadcasting services 
during a transitory period. Measure I will ensure that during and after the 
reallocation process the affected households in the multiple household buildings are 
not deprived of the reception of the FTA channels until now broadcasted on the 800 
MHz band. Measure II will compensate for the additional cost related to the 
simultaneous broadcasting during the reallocation of frequency band incurred by the 
DTT broadcasters. 

(35) Duration: The scheme will be implemented after the Commission's approval and 
will last until 31 December 2014. The Spanish authorities estimate that the simulcast 
period should last 6-24 months according to the territory. Once the adaptation of 
reception infrastructure of the final users has reached the level which enables to 

                                                            
 31   This obligation is exposed in the Article 4.1 a) of the Royal Decree 365/2010.  
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cover the same population via broadcasting on the new frequency band as it was on 
the 800 MHz band, the simulcast period will end in that territory. 

(36) Beneficiaries: Measure I is aimed at associations of owners of dwellings in the 
multiple household buildings or owners of one common infrastructure for the 
reception of digital signal32 that need to modify these infrastructures, or switch to 
another platform of their choice, in order to ensure the continuity in the reception of 
the television service.33 The Spanish authorities estimate that 1.4 million buildings 
will be affected. The adaptation will be provided by certified professionals who 
have to be registered in the official registry of installers of telecommunications 
equipment.34. 

(37) Measure II is aimed at broadcasters concerned by the obligation of simulcast 
during the spectrum reordering due to the release of the digital dividend. Recipients 
of the compensations are the broadcasters at national, regional and local level, both 
public and private ones. On the national level Spain has indicated seven 
beneficiaries: Corporación RTE, Antena 3 de TV, Telecinco, Sogecable, La Sexta, 
Net TV and Veo TV. 15 broadcasters should benefit from the measure on the 
regional level and 45 at the local level.  

(38) As pointed out in the market description above, in addition to DTT, there are 
other alternative broadcasting platforms in Spain such as satellite or those that 
employ wired resources (coaxial, copper, fibre optic). These platforms will not be 
affected by the change in channels necessary to release the digital dividend and 
therefore are not eligible for these compensatory measures. The DTT broadcasters 
currently using a different frequency band than 800 MHz are normally not eligible 
for the compensation under this scheme, unless they need to modify their frequency 
as a result of the liberation of digital dividend and the international coordination 
requirements. 

(39) Budget and funding instrument: The estimation of the total budget of the 
scheme is 600-800 million EUR out of which 500-600 million EUR will be 
allocated to Measure I and 100-200 million EUR is estimated to Measure II. These 
funds will be provided from the auctioning of the freed frequencies to the 
telecommunication operators35 and be paid out from the State budget in form of 
direct grant. 

(40) Eligible costs: The dwellers in the multiple household building can receive 
subsidies within Measure I either for (i) adapting the existing infrastructures for the 

                                                            
32    Spanish authorities have explained that this category of beneficiaries refers to owners of communities    
 of dwellings which share an infrastructure of the television reception without formally being an  

association of apartment owners. 
33   The single houses are adapted for DTT with their broadband amplifiers, and therefore they will only   

have to retune the TV channels but they should not need to make changes in their reception devices. 
34  Registry of installers of telecommunications equipment (Registro de Instaladores de equipos de 

telecomunicaciones), established on the basis of Royal Decree 244/2010 of 5 March approving the 
regulation of the activities of installation and maintenance of the telecommunications equipment and 
systems. Royal Decree 244/2010 was adopted in accordance with the Directive 2006/123/EC of the 
European Parliament and of the Council of 12 December 2006 on services in the internal market, OJ L 
376/36, 27.12.2006  

35   The Spanish authorities confirmed that the auctioning process has finished and generated the available 
funds of 1.305 million EUR hence the amount will not be withdrawn from other State resources.  
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reception of FTA channels in the new frequency band; or for (ii) installing 
infrastructure of reception of TV signal via other platform or for (iii) receiving 
access to television services via another platform36. Eligible costs must be directly 
related to the adaptation or installation of infrastructures or getting access to 
reception of the television programs which are currently broadcasted on the 
frequencies to be freed. Individual antennas are not eligible for the support, since 
they can be tuned for the new frequencies. The beneficiaries need to justify by an 
invoice the costs they have borne.  

(41) In the case of broadcasters (Measure II), the compensation received shall be 
strictly limited to extraordinary expenses they will have to incur due to the simulcast 
obligation and only within the scope of minimal coverage obligation (coverage 98% 
for public broadcasters and 96% for private)37. The compensation shall therefore be 
established exclusively depending on the cost of simultaneous broadcasting (costs 
charged by the platform operators comprising: new transmitters and associated 
services of platform operator e.g. electricity consumption, rental of the space, 
maintenance, etc.). The expenses for readapting transmission equipment and other 
non-exceptional expenses related to the reallocation of frequencies shall not be 
covered. 

(42) Aid intensity: The subsidies/compensation will not exceed 100 % of the 
additional costs the broadcasters have to bear as a result of the simulcast obligation 
and dwellers in multiple households for adapting or acquiring the infrastructures or 
access for the reception of FTA channels so far broadcasted on 800 MHz band. The 
subsidy/compensation cannot exceed the cost of the most economic technological 
solution.38 For Measure I the amount will be calculated on the basis of market price 
of the most economic technological solution, the type of reception infrastructure to 
be adopted39 and the number of broadcasting channels affected. The quantity of the 
subsidy to each broadcaster in Measure II will be calculated based on the market 
price of the most economic technological solution, the duration of simulcast and the 
exact area to be covered40. 

(43) Monitoring and overcompensation: The Ministry of Industry, Energy and 
Tourism (MINETUR) will provide the necessary control procedures to guarantee 
that the beneficiaries comply with the defined conditions. The evidence of non-
fulfilment of such requirements during subsequent controls shall entail the refund of 
the amount received plus the corresponding interests. In the exceptional case when 
an over-compensation is detected, the players involved will be required to return the 
excessive amount plus relevant interests. 

(44) Geographic scope of the measures:  The notified measures will apply 
exclusively to those areas of the Spanish territory where the DTT coverage cost in 

                                                            
36      If for example the dwellers chose to renounce from DTT, but in exchange subscribe for IPTV, there  
     may be no need to install new infrastructure but rather to receive access to the services. 
37  The compensation related to the extension of coverage is explicitly not eligible under this measure.  
38  MINETUR will run an ex-ante public consultation on the costs of the different technologies. In the 

case of terrestrial broadcasting the reference prices are those supervised by Comisión del Mercado de 
las Telecomunicaciones (CMT). 

39  For this purpose the Spanish authorities distinguish the buildings with broadband amplification, with 
switchboard amplification and mono channel amplification.  

40     The exact area to be covered is not taken into account in case of satellite broadcasting. 
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the switch over process were borne by the broadcasters themselves and not financed 
from the public means. The extension of coverage is explicitly excluded from the 
measure. In other words, the compensation measures refer only to the so-called Area 
I. 

(45) Technological neutrality: As the reallocation of frequencies concerns only 800 
MHz frequency band used for digital terrestrial broadcasting, other platforms (such 
as satellite, cable, IPTV) shall not be affected by the release of the digital dividend. 
They do not use that radio electric band so they will continue operating their 
platforms without extra investments.  

(46) Cumulation: The aid granted under Measure I may be cumulated with other 
sources of financing awarded for the same purpose by any other public or private 
institution, provided that it does not exceed 100% of the costs of the subsidised 
activities. 

(47) However, the support under the Measure II cannot be cumulated with any other 
sources of financing awarded for the same purpose by any other public or private 
institution on the national, international or EU level. 

(48) Consultation: Spanish authorities launched a general public consultation 
concerning the liberation of digital dividend in June 2010.41 The main issue dealt 
with in this consultation was the tender of frequencies (form of tender, frequency 
quantity limitation, timing, interferences). Another public consultation will be 
launched on the national level (for the whole Area I )42  after the scheme is approved 
by the Commission to determine the cost of the cheapest solution on the market for 
the parallel broadcasting as well as for the ensuring continuity of the reception of 
TV service in the collective buildings (Measure I).  

 The Spanish authorities' position 

(49) Measure I: Spanish authorities claim, first of all, that the Measure I does not 
constitute State aid. They deem it to be fair to compensate the residents directly 
affected by the administrative measures, insofar as they will be forced, as a result of 
such measures, to meet unwanted expenses during the period concerned. According 
to Spain, this situation does not entail a selective advantage for the beneficiaries as 
they are merely compensated for damages resulting from an official act, where the 
indemnity is the direct result of this official act on the basis of a general system for 
indemnities that derives directly from constitutional rights of property.  

(50) In case the Commission does not share this view, the Spanish authorities consider 
that the aid would be compatible under Article 107 (2)(b) of the TFEU, as the 
release of digital dividend is, according to the authorities, an exceptional occurrence. 
The appearance of the surplus spectrum, the actions of the public administrations and 
the freeing up of this spectrum resulted in events whose peculiarity in time and 
extraordinary nature allow qualifying each one of them as exceptional. 

                                                            
41      http://www.minetur.gob.es/telecomunicaciones/es-

es/participacion/documents/espectro/consulta_espectro.pdf 
42  This consultation will be organized and managed by the SETSI (State Secretariat for 

Telecommunications and the Information Society who is the competent organ of the General State 
Administration).  

http://www.minetur.gob.es/telecomunicaciones/es-es/participacion/documents/espectro/consulta_espectro.pdf
http://www.minetur.gob.es/telecomunicaciones/es-es/participacion/documents/espectro/consulta_espectro.pdf
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(51) In case this derogation would not apply in this case, the Spanish authorities 
consider that there are sufficient arguments for the Commission to conclude that the 
measures are in line with the objectives set out in Article 107 (3)(c) of the TFEU. 
This is because the Measure ensures the continuity of the reception of TV channels 
affected by the liberation of digital dividend without causing distortion of 
competition or affecting the trading conditions between Member States to an extent 
which is contrary to the common interest. 

(52) The Spanish authorities argue the Measure I is the appropriate instrument to meet 
an objective of the common interest (liberation of digital dividend) since:  

(i)  it will apply only to the residents who have to meet extraordinary costs in 
order to have the continuity of the reception of the TV channels; 

(ii)  it will be strictly limited to cover only the amount of these expenses; 

(iii) its objective is to promote the actions ensuring the continuity of the reception 
of TV channels affected by the liberation of the digital dividend sufficiently 
in advance, so that the access to TV programmes of the dwellers of multi-
household buildings is not impeded after 1 January 2015; 

(iv) the measure has an incentive effect as in the absence of the compensation, it 
is likely that at least some TV users would have failed to undertake such 
actions by the deadline. That would mean either that the release of the digital 
dividend would have to be postponed or that many citizens would stop 
receiving, for a considerable period of time, a substantial proportion of the 
DTT programmes that they presently receive.  

(v) the measure is necessary given the current economic situation which involves 
a reduction in the disposable income of Spanish households. The Spanish 
Government is of the view that the compensatory measures will manage to 
avoid the creation of a gap in access to information, caused by failure to 
update reception equipment in citizens’ homes. 

(vi) it is proportionate, as the financing will be solely and exclusively applicable 
to the necessary costs that the residents have to meet to maintain the 
continuity of the reception of TV channels affected by the liberation of 
digital dividend. In addition, the maximum amount of compensation to be 
paid will be fixed before payment thereof and the beneficiaries will have to 
show that they have used the funds for the purposes for which they were 
granted, which will guarantee that no compensation has been unduly paid 
that might adversely affect competition. 

(vii) the measure is technologically neutral as the amount of the subsidy does not 
depend on the type of technology used and it is calculated in accordance with 
the least expensive solution from among those solutions that are deemed 
effective and technically feasible.  

(53) Measure II: The Spanish authorities believe that the foreseen measure does not 
fall under the scope of the article 107(1) of the TFEU, given the fact that the 
beneficiaries do not receive any advantage when moving to the lower frequency 
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band. They obtain the same amount of radio spectrum, with the same technical 
characteristics and under the same economic conditions. According to Spain, 
similarly as in case of Measure I, this situation does not entail a selective advantage 
for the beneficiaries as they are merely compensated for damages resulting from an 
official act, where the indemnity is the direct result of this official act on the basis of 
a general system for indemnities that derives directly from constitutional rights of 
property. 

(54) Indeed, Spain considers that such compensation can be classified as patrimonial 
responsibility of the Public Administration, as set forth in Art. 106.2 of the Spanish 
Constitution43, which results in a general obligation to indemnify for any damage 
caused by an administrative action, even when it is not possible to determine 
responsibilities. 

(55) If, however, State aid was considered to be involved, it would then be compatible, 
according to Spain, under Art. 107 (2) (b) for the reasons same as for Measure I. In 
alternative, the aid shall be declared compatible under Art. 107 (3) (c) of the TFEU 
for the following reasons: 

(i) the measure is in support of the European policy on transforming the digital 
dividend into social benefits and economic growth of the European Union;  

(ii) the measure remedies a market failure on the electronic communication 
market (scarcity of the adequate spectrum) to offer electronic 
communication services;  

(iii) the direct compensation for the broadcasters is the appropriate instrument 
since it will apply only to those broadcasters that are compelled to incur 
unwanted costs due to the imposition of simultaneous broadcasting. The 
compensation will be strictly limited to the amount of these exceptional 
expenses;  

(iv) the measure gives the incentive to the broadcasters to release the digital 
dividend by the deadline set in the international commitments and soon 
enough to allow the adjustments of citizens´ reception equipment to be 
carried out; 

Since the benefit of the liberation of digital dividend goes to the 
telecommunication operators, the Spanish authorities have argued the 
terrestrial broadcasters may be reluctant to take part in the reallocation of 
spectrum and to ensure simulcast. In fact, they will not benefit from the 
measure as they will obtain the same amount of spectrum, having the same 
characteristics and under the same economic conditions/costs, not allowing 
any additional offer of services or channels. On the contrary, the reallocation 

                                                            
43    Article 106.2 of the Constitution stipulates "The individuals, under the terms established in Law, 

shall be entitled for indemnification for any damage suffered to any of their assets and rights, except 
in the cases of force majeure, as long as such damage is a consequence of the activities of the public 
service". 
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of frequencies and the simultaneous broadcasting involve significant costs 
and difficulties for the broadcasters44.  

(v)  the measure would be proportionate, as it only covers the additional costs 
incurred by broadcasters due to the reallocation of channels. The 
compensation will only be applicable to the period of simultaneous 
broadcasting and the amount will be set ex ante through public consultation. 

(vi) the measure would be technologically neutral: As the reallocation of 
frequencies concerns only 800 MHz frequency band used for digital 
terrestrial broadcasting, the compensation measures are designed in a way to 
compensate additional costs linked to the liberation of digital dividend by 
the DTT broadcasters. Other platforms (such as satellite, cable, IPTV) will 
not be affected by the change in channels necessary to release the digital 
dividend. They do not use that radio electric band so they will follow 
operating their platforms without extra investments.  

In addition, the beneficiaries of the measure may choose the technology to 
be used (satellite, cable, IPTV, DTT etc.) to access to broadcasters contents. 
The compensation amount shall be established in accordance with the most 
cost efficient market solution, which will be chosen following a public 
consultation. Hence, the prices quoted for the various applicable 
technologies shall be reviewed using the cheapest as the reference cost. 
Should a beneficiary employ a solution of greater cost, the compensation 
shall not be increased and the beneficiary will have to bear the costs of the 
difference between the chosen and reference solution. As a result, the 
beneficiaries of the measures shall be entitled to compensation amounts with 
the same maximal limit, regardless of the chosen technology, ensuring the 
technological neutrality of the measures. 

(vii) the measure would not distort the competition: With a view to promoting 
fairness and the status quo of the market, the Spanish authorities consider it 
necessary to compensate the involved parties in order to prevent a future 
distortion of competition. Since the broadcasters will have to meet the costs 
arising from measures, that will frustrate their expectations of growth and 
will benefit participants in other markets.  

Indeed, the positive externalities produced by the release of the digital 
dividend will create an advantage to the electronic communications 
operators and to the economy in general.  The terrestrial broadcasters 
however will be affected in a negative way by the liberation of digital 
dividend and will not be able to internalise the benefits of it. On the contrary, 
they will have to bear the costs of adapting of the transmission equipment to 
the new frequencies and, furthermore, will be obliged to fulfil the obligations 

                                                            
44    The Spanish authorities estimate that the cost of simulcast amounts for a national broadcaster to 15 

million EUR. Depending on the broadcaster, this represents between 2.5% (Telecinco) and up to 60% 
(Veo Televisión) of their income. As the average costs for the normal operation represent 20 million 
EUR and would have to be added to the above sum, such expenses could put into jeopardy the 
company's viability. A similar situation would occur for local and regional broadcasters having low 
income due to their limited audience. 
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imposed upon them (simultaneous broadcasting). Therefore, according to the 
Spanish authorities, the measure does not distort competition in favour of the 
DTT broadcasters, but rather puts them on the equal footing with other 
broadcasters, not affected by the release of the digital dividend. 

III.  PRELIMINARY ASSESSMENT  

1. PRESENCE OF AID 

(56) Article 107(1) TFEU provides that “any aid granted by a Member State or 
through State resources in any form whatsoever which distorts or threatens to 
distort competition by favouring certain undertakings or the production of certain 
goods, shall, in so far as it affects trade between Member States, be incompatible 
with the internal market”. It follows that in order to be qualified as State aid, the 
following cumulative conditions have to be met: 1) the measure has to be granted 
out of State resources, 2) it has to confer an economic advantage to undertakings, 3) 
the advantage has to be selective and distort or threaten to distort competition, 4) the 
measure has to affect intra-Community trade. 

State resources  

(57) The Commission notes that the notified support measures are funded directly 
from the budget of Spain. Hence, these monies can be considered as State resources.  

Economic advantage and selectivity 

Measure I: 

(58) The funds are granted by the Spanish authorities to the associations of owners of 
flats in the multi-household buildings or to the owners of the common infrastructure 
of reception of digital television. This second category of beneficiaries refers to 
individual home owners who share an infrastructure of the television reception 
without formally being an association of apartment owners. In this respect, neither 
category of beneficiaries can be considered as undertakings performing an economic 
activity falling under the scope of Article 107(1) of the TFEU, since they merely 
represent the owners and do not offer any services or goods to its members or to 
anyone else.  

(59) The public funding might however constitute indirect aid45 to certified 
professionals readjusting or installing new infrastructure of reception of digital 
television and for suppliers of equipment necessary for these actions.46 The support 
will allow associations of owners to make an investment in order to adapt the 

                                                            
45  An indirect State aid does not necessarily require the existence of direct State aid to immediate 

addressee of the measure in issue.  
46   In similar cases the Commission considered in the past suppliers of equipment to be indirect 

beneficiaries of the aid. See for example Commission's decisions: C (2006) 6634 of 24 January 2007 
on State aid implemented by the Italian Republic for the subsidised purchase of digital decoders 
(Mediaset), para. 99, C (2005) 586 of 16 March 2005 "Austria – Digitalisierungsfonds", para. 16, or 
C (2012) 540 of 8 February 2012 in the case "Captación de television digital en Cantabria", 
http://ec.europa.eu/competition/state_aid/cases/241927/241927_1311486_29_2.pdf,  para. 35. 

http://ec.europa.eu/competition/state_aid/cases/241927/241927_1311486_29_2.pdf
http://ec.europa.eu/competition/state_aid/cases/241927/241927_1311486_29_2.pdf
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existing DTT common infrastructure or switch to another platform of their choice in 
order to receive FTA channels previously available on 800 MHz frequency band. It 
is possible that without the measure a certain number of the owners of the dwellings 
in multi-household buildings would not be interested in receiving digital television 
and would refuse to contribute to the adjustment of the collective infrastructure. In 
this regard, compared with a situation in which no subsidy is granted, technicians 
and equipment suppliers might obtain profits that they would not have obtained 
under normal market conditions. Therefore they indirectly benefit from the public 
financing under Measure I.   

(60) To the extent that the subsidy alters consumers' behaviour, platform operators 
may also be indirect beneficiaries of the measure. If no subsidy was granted, some 
households could decide to give up the access to television via DTT and not to 
contribute to the adaptation of collective equipment; and in this way they would 
hinder the access of their neighbours to the television service. Some other 
households could decide to opt for alternative means to accede the TV channels they 
wish to have47. In such cases the number of households connected to the DTT 
service, and hence related revenues of DTT platform operators, could fall.  

(61) On the other hand, the way the Measure I is designed may also bring benefit to 
operators of other platforms, compared to the situation when no subsidy is granted. 
The measure gives to the direct beneficiaries the possibility of using the subsidies to 
finance (at least partly) the switch to reception of TV through another platform. This 
option may actually induce many dwellers of multi-household buildings, especially 
those that already have connection to cable, collective satellite antenna or to 
broadband, to abandoning DTT and instead getting access to TV services, installing 
or adapting infrastructure necessary to receive television via cable, satellite or 
IPTV48 This means that these other platforms would gain new clients thanks to the 
subsidies granted by the State.  

(62)  In a similar vein, broadcasters are also likely to gain an indirect advantage as they 
will most likely keep most of their audience, which would not necessarily be the 
case if some households renounced the service of television in the absence of the 
measure. 

(63) The scheme is also selective since the indirect benefits arising from the subsidies 
will confer an advantage only to the undertakings active in the sector related to the 
transport and broadcasting of digital TV49.  

Measure II: 

(64) As explained above, the Spanish authorities consider that broadcasters do not 
receive any advantage when moving to the lower frequency band and that they are 

                                                            
47  For instance, in order to save the adaptation cost of DTT, households which already have an 

individual satellite receiver, may decide to relinquish the access to DTT. Other households may 
decide to drop DTT in favour of IPTV solutions.  

48  For example some households may have access to broadband but not be subscribed to IPTV. Under 
the Measure I they could use the money from the subsidy to subscribe to IPTV. 

49  See also the reasoning in Commission Decision C(2005)586 final, State aid N 622/03 – Austria 
"Digitalisierungsfonds", paragraph 16. 
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merely compensated for the extra costs they have to bear following a regulatory 
change.  

(65) However, the decisional practice shows that costs bound with legal obligation are 
normally borne by the undertaking affected and thus any compensatory measure in 
this context is considered to be aid.50 For example, in its Fleuren Compost BV v. 
Commission51 the ECJ has specified that "it is irrelevant that the objective of that 
scheme is to assist undertakings to meet their legal obligations as regards 
protection of the environment. According to settled case-law, Article 87(1) EC does 
not distinguish between measures of State intervention by reference to their causes 
or aims but defines them in relation to their effects. Leaving aside the question 
whether the environmental guidelines apply in the present case […] the fact that aid 
granted under the BPM scheme promotes regard for the environment is not 
sufficient to exclude it outright from being categorised as aid for the purposes of 
Articles 87 EC".  

(66) Similarly, in France v. Commission52 the ECJ specified that the costs of 
undertakings arising from regulatory measures are included by their nature in the 
budgets of undertakings. It stated: "it should be recalled that the costs for 
undertakings […] arise from collective agreements, concluded between employers 
and trade unions, which undertakings are bound to observe, either because they 
have acceded to those agreements or because those agreements have been extended 
by regulation. Such costs are included, by their nature, in the budgets of 
undertakings"  

(67) As the regulatory charges are by their nature included in the budgets of 
undertakings, they are normally caught by the State aid rules. In Cassa di Risparmio 
di Firenze53, the ECJ stated in this respect: " The definition of aid is more general 
than that of a subsidy because it includes not only positive benefits, such as 
subsidies themselves, but also measures which, in various forms, mitigate the 
charges which are normally included in the budget of an undertaking and which 
thus, without being subsidies in the strict sense of the word, are similar in character 
and have the same effect ". 

(68) Consequently, it can be concluded that regulatory obligations fall within the 
normal responsibility of undertakings active in the sector. In the case at hand, the 
regulatory measures impose on the broadcasters the obligation to broadcast 
simultaneously on two frequency bands. The Commission has doubts whether as 
such these measures shall be treated differently and justify the 
reimbursement/compensation covering a cost that would normally have to be 
included in the budget of the broadcasters.  

(69) One could potentially consider the contractual obligation of the state to 
compensate broadcasters' additional costs stemming for example from the licenses. 

                                                            
  50   In the case ECJ, C-222/04 of 10 January 2006, Cassa di Risparmio di Firenze, para. 131;  ECJ, C-

126/01 of 20 November 2003, GEMO SA, para. 28; ECJ, C-53/00 of 22 November 2001, Ferring 
SA, paras 19 ff; ECJ, C-143/99 of 8 November 2001, Adria-Wien Pipeline, para 38; ECJ, C-310/99, 
Italy v. Commission, para 251 

  51     Case ECJ, T-109/01 of 14 January 2004, Fleuren Compost BV v. Commission, para. 54 
 52     Case ECJ, C-251/97 of 5 October 1999, France v. Commission, para. 40. 
 53  Case ECJ, C-222/04 Cassa di Risparmio di Firenze, para. 131. 
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While it is true that Article 10 of the Resolution of 25 January 198954 on which the 
concessions and subsequent licences of the private broadcasters with public service 
obligation are based, contain an obligation for the broadcasters to provide the 
service (meaning broadcasting) with continuity and also to bear all the cost derived 
from the concessions. Neither the Resolution nor the concessions and licenses 
themselves contain an obligation of the state to compensate costs related to it.   

(70) In the case at hand the State compensates the costs that the broadcasters would 
normally have to bear from their own budget. Thanks to the financing received the 
broadcasters are supposed to fulfil the obligations imposed on them by law and 
therefore keep their licences, audience and related advertising revenues. However, it 
seems that in the absence of the measure, they would also be obliged, merely by the 
regulatory acts, to fulfil these obligations. In these circumstances it may be 
concluded that they receive an advantage which they would not have in the absence 
of the notified measure. 

(71) Therefore, the notified scheme confers an economic advantage to the direct 
beneficiaries of the measure, i.e. broadcasters. They receive a subsidy which 
effectively reduces the cost they would normally have to bear.  

(72) In addition, it is not excluded that the platform operators chosen by the 
broadcasters receive an indirect advantage stemming from the subsidy.  

(73) Firstly, given that the broadcasters are obliged to provide the service to 96% 
(private) and 98% (public) of the population via DTT, it is likely that they will be 
more inclined to continue using this platform.  

(74) Secondly, the fact those DTT broadcasters will broadcast simultaneously, the 
DTT platform operators obtain an additional advantage in form of guaranteed 
revenues, which they might not receive to such an extent without the measure. Such 
additional revenues would be lost from broadcasters who, absent the measure, 
would not be able to finance the simulcast broadcasting and consequently lose 
license and switch to another platform or go bankrupt.  

(75) Thirdly, as pointed out above, the Spanish competition authority has concluded 
that Abertis has abused its dominant position. Given that cost of DTT simulcast are 
compensated by the State, it cannot be excluded that this platform operator has fixed 
higher transmission fees than those that the broadcasters would be ready to pay 
without the subsidy (and with the option to switch to another platform).  

(76) Finally, as the measure is aimed only at the terrestrial platform and moves the 
broadcasters to another terrestrial frequency band, it can be argued that it guarantees 
the terrestrial platform operators revenues at least until the expiry of the 
broadcasters' current licences, i.e. until 2025.  

(77) It can therefore be concluded that the notified scheme is selective since it is 
partially targeted towards undertakings active in the sectors related to the television 
broadcasting transmission services. The measure grants an advantage to a specific 
sector.  

                                                            
54      See footnote 25  
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Distortion of competition  

Measure I: 

(78) When State aid strengthens the position of an undertaking compared with other 
competing undertakings, the latter must be regarded as affected by that aid. The 
support strengthens the position of the indirect beneficiaries compared with other 
competing undertakings by enabling them to readjust and/or install TV reception 
equipment (hardware suppliers/installers), keep their audience (broadcasters) and 
keep the majority of their clients or acquire new ones (platform operators). 
Competition between undertakings profiting from the scheme and those not 
profiting from it will be distorted.  

(79) There are also potential distortions of competition in the market for transport and 
broadcasting of digital television, as the scheme – via the support to end consumers 
- indirectly benefits service providers which compete with each other. Competition 
between those who profit from the scheme and those who do not will therefore be 
distorted. This applies to network operators and broadcasters, but also covers the 
suppliers and installers of the respective technical equipment.  

Measure II: 

(80) As concluded above, this measure favours the DTT broadcasters and indirectly 
the DTT platform operators. The regulatory costs are normally borne by the 
undertakings acting in the sector. Hence, there are potential distortions of 
competition among broadcasters and potentially among platform operators. 
Competition between undertakings which will benefit from the scheme and the ones 
which will not receive funding will also be distorted. Therefore, the State aid will 
have the effect of distorting competition.   

Effect on trade between Member States 

(81) The Commission considers that both measures affect trade between Member 
States.  

(82) Possible direct and indirect beneficiaries of the measure are active on European 
and international markets. Broadcasters operate on the advertising markets and 
purchase content rights across borders, competing with companies from other 
Member States. The Spanish markets for broadcasting and platform operators also 
host foreign players (e.g. content providers and advertisers). Platform operators of 
broadcasting transmission compete on a cross-border level with each other as well 
as with other platform operators of electronic communications.  

Conclusion 

(83) In view of the above, the Commission considers that the measures grant a 
selective economic advantage to the direct beneficiaries of the notified scheme as 
well as to some potential indirect beneficiaries, as outlined above. The schemes are 
publicly funded, distort competition and have an effect on trade between Member 
States. Therefore the Commission regards the notified measures as constituting State 
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aid within the meaning of Article 107(1) of the TFEU. Having established that the 
projects involve aid to the beneficiaries within the meaning of Article 107(1) of the 
TFEU, it is necessary to consider whether the measures can be found to be 
compatible with the internal market. 

2. RESPECT OF THE STANDSTILL OBLIGATION 

(84) The Commission notes that Spain has not granted the support under either of the 
notified measures respecting its standstill-obligations as set out in Article 3 of the 
Regulation 659/199955.  

3.    ASSESSMENT OF THE MEASURES: COMPATIBILITY ASSESSMENT 

Compatibility with Article 106 (2) of the TFEU 

(85) The Spanish authorities have not alleged, at this stage, that the aid would be 
necessary as a compensation for a service of general interest ("SGEI") concerning 
public broadcasters (RTVE, regional and local ones) having a public remit 
obligation.  

(86) Therefore, the Commission is unable to conclude whether the notified measure 
could be compatible for those public broadcasters on the basis of Article 106.2 
TFEU.  

Compatibility with Article 107 (2)(b) of the TFEU 

(87) State aid measures "to make good the damage caused by natural disasters or 
exceptional occurrences" are compatible with the common market under Art. 
107(2)(b). In the case at hand, the Spanish authorities argue that the liberation of the 
digital dividend shall be considered as an exceptional occurrence. 

(88)  However, when considering exceptions from the general principle laid down by 
Article 107(1) that State aid is incompatible with the common market, the 
Commission holds that the notion of ‘exceptional occurrence’ contained in Article 
107(2)(b) must be interpreted restrictively. Hitherto, the Commission has accepted 
as exceptional occurrences wars, internal disturbances or strikes and, with certain 
reservations and depending on their extent, major nuclear or industrial accidents and 
fires which result in widespread loss. In contrast, the Commission does not consider 
as such any foreseeable or unforeseeable events which come under risks normally 
borne by undertakings. The same applies to events based on political, 
entrepreneurial or other mistakes, or events attributed to normal entrepreneurial or 
other risks of an undertaking. 

(89) In the case at hand the liberation of the digital dividend was indeed an 
unforeseeable event due to the decisions taken by public authorities. The result of 
these decisions led to the necessity of reallocation of the spectrum, which will have 
an impact on the obligations of companies active in the broadcasting sector. 

                                                            
55  Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the application 

of Article 93 of the EC Treaty, OJ L 83 of 27 March 1999, p.1. 
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However, as these obligations stem undoubtedly from regulatory measures, they 
cannot be considered as exceptional events. As analysed above, the obligations and 
costs bound with legal obligations are normally borne by the undertakings active in 
the given sector and are included by their nature in the budgets of these 
undertakings.  

(90) Therefore the Commission does not share the view of the Spanish authorities that 
the planned measures aid to make good the damages caused by exceptional 
occurrences and therefore is not compatible under Art. 107(2)(b).   

Compatibility with Article 107 (3)(c) of the TFEU 

(91) With regard to the notified measures in question, the Commission acknowledges 
that the existing frameworks and guidelines interpreting Article 107(3) of the TFEU 
cannot be applied to assess the aid measures. The Commission therefore considers 
that the assessment of the compatibility of both measures with the internal market 
needs to be based directly on Article 107(3)(c) of the TFEU. 

(92) Article 107(3)(c) of the TFEU states that “aid to facilitate the development of 
certain economic activities or of certain economic areas, where such aid does not 
adversely affect trading conditions to an extent contrary to the common interest" 
may be considered to be compatible with the internal market. 

The balancing test  

(93) In order to assess whether a measure is compatible with the internal market under 
article 107(3)(c) TFEU, the Commission balances positive effects of the aid 
measure in reaching an objective of common interest against its potential negative 
side effects, such as distortions of trade and competition. In applying the balancing 
test, the Commission assesses the following questions:  

(1) Is the aid measure aimed at a well-defined objective of common interest 
(i.e. does the proposed aid address a market failure or other objective)? 

(2) Is the aid well designed to deliver the objective of common interest? In 
particular: 

(a) Is the aid measure an appropriate instrument? 

(b) Is there an incentive effect, i.e. does the aid change the behaviour 
of firms? 

(c) Is the aid measure proportional, i.e. could the same change in 
behaviour be obtained with less aid? 

(3) Are the distortions of competition and the effect on trade limited, so that 
the overall balance is positive? 



24 
 

(94) In addition to the balancing test, the Communication 200356 set criteria to be 
respected when paying subsidies in the digital switchover process; in particular the 
measures have to respect the principles of proportionality and technological 
neutrality.  

(95) The respect of the technology neutrality principle as established in the 2003 
Communication when assessing the legality of State aid has also been endorsed by 
the European Courts57. 

(96) The Commission is of the view that these criteria should also apply in the case of 
liberation of digital dividend and therefore will be further assessed in the case at 
hand, separately for Measure I and II. 

Assessment of Measure I: 

A. Objective of the measure  

The aid is in line with the European Union policy 

(97) The aid scheme aims at ensuring the continuity of the reception of FTA channels 
previously available on 800 MHz frequency band by the dwellers of multi-
household buildings. These users bore the cost of adjusting the reception equipment 
in the past, during the analogue switch-off phase. In this respect, the measure's 
objective is to ensure the access to television without the necessity of bearing yet 
additional costs related to the release of the digital dividend.  

(98) The Commission recognised the importance of the digital dividend in its first 
Communication on the digital dividend58, where it stated that the digital dividend 
needed to be seen from the broadest sense of global balance between supply and 
demand of the radio frequency spectrum and highlighted the need for Europe to 
guarantee the best possible use of the digital dividend. The promotion of 
coordinated use of the digital dividend was further strengthened in the 
Communication on transforming the digital dividend into social benefits and 
economic growth59. The release of the digital dividend is an important factor 

                                                            
56      COM (2003) 541 final, "Communication on the transition from analogue to digital broadcasting (from 

digital "switchover" to analogue "switchoff") 2.1.3. 
57  See Cases ECJ, C T-177/07 of 15 June 2010, Mediaset v. Commission, OJ C 209, 31.7.2010, p.32. 

The judgment states in paragraph 127 that aid to 'consumers does not justify the discrimination 
between different platforms in so far as there is no need to guide consumers towards one digital 
platform', which was not the case with the measure at issue. The judgment had been upheld by the 
Court of Justice, case ECJ, C-403/10 P of 28 July 2011, Mediaset v. Commission, OJ C 298, 
8.10.201, p.9. Also in ECJ, Case C-544/09 P, of 15 September 2011, Germany v. Commission, OJ C 
319, 29.10.2011, p.5 the Court found in paragraph 80 that in the case at stake it was not 
demonstrated that the support of one technology over another was necessary to solve a structural 
problem. Also in the judgement ECJ. Case T-21/06 of 6 October 2009, Germany v. Commisssion in 
the case DVB-T – Berlin/Brandebourg, OJ C 51, 27.2.2010, p.25, the Court has addressed 
technological neutrality criteria in paragraph 69 and has specified that all transmission platforms e.g. 
cable, satellite or terrestrial networks should be taken into account when switching from analogue to 
digital broadcasting.  

58  COM(2007)700 final, "Reaping the full benefits of the digital dividend in Europe: A common 
approach to the use of the spectrum released by the digital switchover". 

59  COM(2009)586final, "Transforming the digital dividend into social benefits and economic growth".  
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contributing to the achievement of the objectives of the Digital Agenda for 
Europe60, which constitutes one of the emblematic initiatives of the Europe 2020 
strategy61. One of the objectives of the aforementioned European Digital Agenda is 
to guarantee the universal bandwidth coverage with increasing speeds, for which it 
was proposed to use certain frequencies of the digital dividend for wireless 
broadband.62 In this regard, the Decision 243/2012/EU establishing a multiannual 
radio spectrum policy programme (RSPP)63 requests that all Member States provide 
the 790-862 MHz band for electronic communications as of January 1st, 2013. The 
Commission may authorise exceptions until 2015 in the event of exceptional 
national or local circumstances. 

(99) In its State Aid Action Plan64 the Commission explains its general approach to 
State aid geared to sustainable growth, competitiveness and cohesion. It points out 
that Member States may use State Aid to overcome a specific market failure or to 
ensure social or regional cohesion. In such cases, it must however be shown that aid 
is the appropriate instrument to address the issue, it is limited to the minimum 
necessary and does not distort unduly competition. The Commission recognises that 
residents of multi-household buildings who have already borne the cost of adapting 
the television reception infrastructure to the digital technology may be reluctant to 
accept the necessity to bear additional costs of readjusting it following the change of 
radio frequencies used by the broadcasters. The public intervention can therefore be 
beneficial to individuals through financial support to adjust the existing (DTT) 
infrastructure or incentivising them to switch to another platform. 

(100) In the light of the above considerations, the examined measure contributes to the 
achievement of the objective of common interest, which is the liberation of digital 
dividend. The released 800 MHz frequency band will not only increase market 
competition between various electronic communication network operators but also 
will foster innovation in the electronic communications industries. 

B. Well-designed aid 

Aid is the appropriate instrument 

(101) By granting financial support to end-users, State aid is considered to be an 
appropriate measure to guarantee to the dwellers of multi-household buildings the 
access to FTA channels previously available on the 800 MHz frequency band.  

(102) Spanish end-users have already borne in the recent years the costs of adapting 
their reception equipment during the switchover phase and the current economic 
situation limits the disposable income of Spanish households. Only financing 
measures will prevent the creation of a gap in access to information caused by 

                                                            
60      COM(2010)245final, "Digital Agenda for Europe". 
 61      COM(2010)2020final, "Europe 2020: A strategy for smart, sustainable and inclusive growth". 
 62  "A forward-looking European spectrum policy should, while accommodating broadcasting, promote 

efficient spectrum management, by mandating the use of certain digital dividend frequencies for 
wireless broadband by a fixed future date, by ensuring additional flexibility (also allowing spectrum 
trading) and by supporting competition and innovation." 

 63    See footnote 4. 
 64  See "Less and better target State aid: a roadmap for State aid reform 2005-2009". 
 http://europa.eu.int/comm/competition/state_aid/others/action_plan/ 

http://europa.eu.int/comm/competition/state_aid/others/action_plan/
http://europa.eu.int/comm/competition/state_aid/others/action_plan/
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failure to update the existing or install new reception equipment, or getting access to 
TV services in multi-household buildings. In this case, direct compensation is also 
the appropriate instrument, since it is guaranteed to apply only to users who have to 
adapt their existing reception equipment, install new one or contract relevant 
services. In the context of digital switchover, the Commission accepted that offering 
compensation to consumers that need to update their analogue equipment is a 
necessary step for a smooth switchover process65. By analogy, the Commission 
finds that the aid at issue is the appropriate measure to allow the dwellers of multi-
household buildings, without any discrimination on the ground of home location, the 
access to the essential public service of television via the platform of their choice.  

(103) In conclusion, the Commission finds that the measure in the form of aid to 
consumers is an appropriate instrument to accompany the process of liberation of 
digital dividend, as it relieves households from part of the cost of the equipment and 
therefore encourages the adoption and the effective utilisation of the 800 MHz band 
for electronic communications services. 

The aid has an incentive effect 

(104) The objective of Measure I is to facilitate the modification of the reception 
equipment sufficiently in advance to allow release of the digital dividend by the end 
of 2014, in such a way that this release does not impede access to FTA channels. 
Since the cost of adapting equipment to the reception of FTA channels will be 
subsidised, there are incentives for carrying out these adaptations so that the digital 
dividend can be released in time. In the absence of such compensation, it is likely 
that some users would not have finished adapting their equipment by the deadline 
(end of 2014), for example due to the complicated discussions and conflicts of 
interests within the communities of multi-flat houses. That could mean that the 
release of the digital dividend would have to take longer than foreseen as the 
broadcasters would have to simulcast until the collective reception equipment is 
suitable.  

(105) Consumers only benefit from the subsidy if they carry out the necessary 
adaptation within a certain timeframe. As a result, this measure allows shortening 
the period of simulcast, thereby reducing related costs. Broadcasters may anticipate 
their investments aimed at adjusting their transmission equipment to broadcast in 
new frequencies on the terrestrial network and to negotiate with other platform 
operators the conditions of broadcasting their channels. DTT network operators may 
adapt their networks to the new frequencies more quickly. Moreover, other platform 
operators may be willing to present attractive conditions to broadcasters of FTA 
channels in order to improve their offer of FTA channels so far available on 
800MHz band and in this way intercept part of the viewers of DTT.  

                                                            
65  See Commission decision C (2006) 6634 on the State aid implemented by the Italian Republic for 

the subsidised purchase of digital decoders (Mediaset), paragraph 148. 
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Proportionality 

(106) In line with its Communication on interoperability of digital interactive television 
services66 and with its analysis of the subsidy for the promotion and development of 
digital television in Austria67 the Commission states that consumers' subsidies for 
purchases have to respect the principles of proportionality and technological 
neutrality. Below, the respect of the technology neutrality principle will be assessed 
first. 

(107) Technology neutrality is a cornerstone of the Commission policy in the transition 
to digital technology. In particular, the 2003 Commission Communication on the 
transition to digital technology provides that, in order to achieve the transition to the 
digital standard, all transmission modes need to be taken into consideration.  

(108) In its DVB-T Brandenburg decision, the Commission concluded that the terrestrial 
DVB-T technology is not superior to other technological solutions. The support for 
that platform would be an unjustified departure from the principle of technological 
neutrality and could hamper other platforms. In its judgement T-21/06, the Court 
referred to the 2003 Communication and found that, as DVB-T clearly supported 
only the terrestrial network, this measure would not fulfil the neutrality 
requirement68.  

(109) In the Mediaset case (T-177/07), concerning subsidies to users for the purchase of 
digital terrestrial and cable decoders, the General Court upheld the Commission's 
finding that the exclusion of satellite decoders from the subsidy entailed 
discrimination in breach of the principle of technological neutrality and as such 
prevented the contested measure from being declared compatible with the internal 
market. 

(110) Regarding Measure I the respect of this principle has to be examined in relation to 
indirect beneficiaries, in particular the platform operators. The Commission stated in 
its earlier case practice that although the argument of a smooth switchover to digital 
television justifies support, it normally does not allow the discrimination of one 
platform over another69. The respect of the technology neutrality principle as 
established in the 2003 Communication70 when assessing the legality of State aid 
has also been endorsed by the European Courts71. 

                                                            
66  COM(2004)541 final. Communication on interoperability of digital interactive television services, 

3.4.2. 
67  Commission Decision C(2005)586 final, State aid N 622/03 – Austria "Digitalisierungsfonds". 
68  See Case T-21/06, Germany against Commission, paragraph 69. 
69  Commission decision C (2006) 6634 on the State aid implemented by the Italian Republic for the 

subsidised purchase of digital decoders (Mediaset), Commission decision (2006/513/EG), C 
25/2004, DVB-T in Berlin-Brandenburg, OJ L 200 of 22.7.2006. 

70  COM (2003) 541 final, "Communication on the transition from analogue to digital broadcasting 
(from digital "switchover" to analogue "switchoff"). 

71  See cases T-177/07 Mediaset v. Commission. The judgment states in paragraph 127 that aid to 
'consumers does not justify the discrimination between different platforms in so far as there is no 
need to guide consumers towards one digital platform', which was not the case with the measure at 
issue. The judgment had been upheld by the Court of Justice, case C-403/10 Mediaset v. 
Commission. Also in Case C-544/09 Germany v. Commission, the Court found in paragraph 80 that 
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(111) The Commission notes that there are some passages in the draft Royal Decree 
which refer to digital terrestrial television telecommunications infrastructure. As 
has been clarified by the Spanish authorities, these references can be explained by 
the obligation to free the terrestrial 800 MHz frequency band.  However, the 
measure is designed in such a way that the principle of technological neutrality is 
respected. 

(112) First, the objective of the Royal Decree is to ensure the continuity of the reception 
of FTA channels that were previously available on 800 MHz frequency band (i.e. 
via terrestrial platform). This does not mean, however, that the terrestrial platform 
will be the only one considered for broadcasting of these channels. Throughout the 
text of the Royal Decree the notion 'digital television' is used which is not referring 
to a certain technical solution.  

(113) Secondly, the Royal Decree provides the principle of technological neutrality 
expressis verbis in its Art. 3 point 2.72    

(114) Thirdly, the eligibility criteria are neutral and do not favour any particular 
technology. Funds will be granted to associations of dwellers who share common 
infrastructure of the reception of digital TV. However, the activities eligible for 
financing will include not only adaptation of infrastructure, which by definition 
presumes presence of already existing infrastructure (which normally is DTT 
infrastructure). On the contrary, activities eligible for financing will also include 
installation of new equipment or activation of services for the reception of channels 
previously available on 800 MHz frequency band. As there is no obligation to 
continue with the reception of FTA channels via terrestrial platform, the dwellers of 
some buildings may decide to install, for example, a common satellite reception 
infrastructure, get a connection to cable TV or decide to activate the service of 
IPTV, especially if they are in an area where the relevant infrastructure is already 
deployed. Even if not all of these platforms offer today the full range of the FTA 
channels available on 800 MHz band, it is not unlikely that in the near future they 
will do so. Moreover, even if those platforms do not necessarily offer all the 
relevant channels for free, but for subscription, some dwellings may be willing to 
subscribe to a service that apart from standard offer available so far on 800 MHz, 
gives them access to many more channels and services. To facilitate the application 
for funds in such a situation, the Royal Decree provides a specific paragraph on the 
modalities under which the beneficiaries will be able to opt for a technical solution 
different than the reference one73.  

(115) In the light of the above considerations, the Commission accepts the view that the 
planned measure is technologically neutral. 

(116) Proportionality:  In this respect, the Commission recognises that the aid scheme is 
limited only to necessary, actually incurred costs of adapting the common 
infrastructure to the reception of channels previously available on 800 MHz 

                                                                                                                                                                                 
in the case at stake it was not demonstrated that the support of one technology over another was 
necessary to solve a structural problem. 

72    "The above mentioned activities [eligible for funding] will respect the principle of technological    
neutrality so that no particular platform can be favoured."  

73     The authorities will launch a public consultation in order to determine the most appropriate  
        technological solution that will serve as a reference for determining the amount of subsidies. 
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frequency band. The amount is given in relation to the installation/adaptation costs 
and does not exceed these costs, and there is no danger of overcompensation. The 
maximum amount of compensation will be set before granting any funding. In fact, 
the cheapest technological solution available on the market will serve as a reference 
for eligible costs and will be established following a public consultation.  

(117) In addition, the funding will be limited in time and only the beneficiaries who 
applied in time will be eligible for it.  

Conclusion 

(118) In view of the above considerations, the Commission considers that the 
intervention is designed in a way that does not distort competition to an extent 
contrary to the common interest. The measure can therefore be considered 
compatible with the internal market pursuant to Article 107(3)c) TFEU. 

Assessment of Measure II: 

A.  Objective of the measure 

The aid is in line with the Union Policy 

(119) Similarly to Measure I, the examined measure contributes to the achievement of 
the objective of common interest, which is the liberation of digital dividend. Hence, 
the use of 800 MHz frequency band by the telecommunication operators is part of a 
policy objective which can be seen in line with the EU interests and priorities. 

The market failure 

(120) The Spanish authorities have argued that the measure remedies a market failure in 
the electronic communications market, namely the scarcity in available spectrum for 
the adequate provision of electronic communications services, especially for the 
development of applications of for next-generation (4G) wireless broadband 
services. This scarcity has been recognized by the Commission in its 
Communication and therefore it was recommended to liberate the 800 MHz 
frequency band which is the most suitable one for the electronic communication 
services. 

(121) The liberation of digital dividend shows similarities with the digital switchover 
where the analogue terrestrial frequencies had to be released and the broadcasting 
was switched to digital terrestrial frequencies. The Commission recognized in the 
digital switchover cases that the market failure could arise, for example, if the 
market players were unwilling to agree on a common timetable to switch from one 
bandwidth to another (coordination problem) or where market players would not 
take into account the positive effects of this process for society as a whole because 
they do not have the right incentives to do so (positive externalities).  

(122) Spain, given the need of coordination among Member States, should free the 800 
MHz frequency band by 2015. Due to the limited range of frequencies, the 
reallocation process should take place gradually, which could cause some 
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coordination problems among the broadcasters. Therefore a period of parallel 
broadcasting is required in order to secure FTA broadcasting as the main source of 
information for the population. The simulcast period is according to Spain also 
necessary to allow the citizens living in the multiple household buildings to make 
their infrastructure suitable to maintain the access to information via FTA television 
broadcasting.   

(123) The positive externalities produced by the release of the digital dividend will be 
directed to the electronic communications operators as well as to the economy in 
general and not to the terrestrial broadcasters.  

(124) The Commission recognises that the reallocation of frequencies would most likely 
not take place at all or it would be delayed if left entirely to the market forces. The 
broadcasters present on 800 MHz band would not leave it freely to give space to 
telecommunication services providers74. However, once the liberation of the digital 
dividend is decided, it seems that the broadcasters would ensure the simulcast, as 
they are obliged to do so under legislation in force. The Commission understands 
that if they did not ensure the continuity and quality of the service to 96% (private) 
and 98% (public) of the population, they would run the risk of losing their licenses. 
It is also likely that broadcasters would ensure the simulcast without a legal 
obligation to do so, in order to keep their audience.  

(125) In the light of the above considerations, the Commission is of the view that the 
presence of a market failure cannot be excluded. 

B. Well-designed aid 

Aid is the appropriate instrument  

(126) The Commission decided to assess whether State aid would be the appropriate 
remedy, should the market failure be established.  

(127) Apart from financial intervention, the public authorities have different means of 
facilitating and encouraging the reallocation of frequencies and the subsequent 
simulcast, for example coordination mechanisms, regulatory means. However, in the 
present case, the Spanish authorities decided to apply two types of instruments: 
regulatory acts and the financial compensation.  

                                                            
74    It could be argued that the situation is the same as in the switchover from analogue to digital    
        broadcasting when the broadcasters were also required to simulcast. This simultaneous broadcasting 

on analogue and digital frequencies was paid by the broadcasters. However the switchover and the 
reallocation of frequencies due to digital dividend differ from each other. Indeed, digital switchover 
generated benefits for broadcasters by moving to a new technology. In fact, when switching from 
analogue to digital technology, the broadcasters benefited from the lower transmission costs as they 
could easily provide varied content to a maximum number of viewers at the same time, with better 
quality of sound and picture. In addition, the switch also allowed them to offer additional interactive 
services. By way of contrast, in the current case broadcasters have already moved to the digital 
technology, so are already using the advantages of digital broadcasting. The move to another frequency 
band does not create any benefit to them as they will receive the same amount of spectrum, with the 
same characteristics and under the same economic conditions/costs, not allowing them to offer any 
additional services or channels. 
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(128) Concerning the regulatory intervention, the Spanish authorities have already 
planned in the Royal Decree 365/2010 Article 4 the reallocation of frequencies75 
and its timing. Further, this Article imposes on the broadcasters the obligation to 
broadcast simultaneously until they are assigned definitive multiplexes76 in new 
frequency band, i.e. until the number of the reception infrastructures (broadcasting 
antennas) suitable for the new multiplexes is the same as for the previous 
multiplexes (assigned in the switchover phase). Therefore it is likely that the 
regulatory intervention would be sufficient to remedy the problem of coordination 
and eventual delay in the reallocation due to lack of awareness of positive 
externalities for the society mentioned in the above part on market failure.  

(129) Nevertheless, the Commission has decided to assess also the appropriateness of 
the financial intervention. 

(130) The Spanish authorities argue that the financial compensation is the appropriate 
instrument, since it will apply only to those terrestrial broadcasters that are 
compelled to incur unwanted costs due to the obligation of simulcast.  

(131) The Commission notes that the notified measure aims at contributing to 
broadcasters´ additional costs which arise from this simulcast obligation. However, 
as explained in paragraphs (64)-(68), complying with the regulatory obligations and 
bearing their costs usually falls within the normal responsibility of undertakings 
active in a given sector. Moreover, it seems that the initial concessions and 
subsequent licences77 for the provision of television services granted to individual 
FTA broadcasters in Spain do not give the broadcasters the right for compensation. 
Spanish authorities have not provided so far sufficient proofs demonstrating the 
necessity of such support. Consequently, it seems at this stage that the same results 
could be achieved only by the means of a regulatory act, without the need to grant 
any State aid.  

(132) In the light of the above considerations the Commission has doubts whether the 
financial support is the appropriate instrument to remedy the potential market 
failure. 

Incentive effect and necessity 

(133) Regarding the incentive effect of the measure, it needs to be examined whether 
broadcasters would comply with the obligation to broadcast simultaneously and 
whether they would do so within the same timeframe without any State aid.  

                                                            
75   For the purpose of reallocation, Spain planes to use five new multiplexes (financed by the broadcasters). 
76  Spain has in the switch from analogue to digital broadcasting assigned to the broadcasters transitory 

multiplexes (phase I). After the liberation of digital dividend, they will be assigned definitive 
multiplexes (phase II). 

77   Law 7/2010, of 31 March 2010, General de la Comunicación Audiovisual, provided a legal basis for the 
transformation of the enabling title for the provision of audiovisual communication service:  
concessions which were valid on 1 May 2010 were to be transformed into licenses.  The valid 
concessions were then transformed into licenses by means of two agreements with the broadcasters 
concerned (see, agreement of 11 July 2010 with Antena 3, Telecinco, La Sexta and Veo, and 
agreement of 28 May 2010 with Sogecable).  
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(134) According to the Spanish authorities, the broadcasters would not be willing to 
broadcast simultaneously (for a period up to 24 months) as they have already 
financed costly switchover from analogue to digital TV broadcasting and have 
resolved problems arising from the switchover e.g. interferences on the digital 
terrestrial channels originally assigned to them. Moreover they do not receive any 
additional benefit when moving to another frequency band. Indeed the reallocation 
does not create any benefit to them as they receive the same amount of spectrum, 
with the same characteristics and under the same economic conditions, not allowing 
them to offer any additional services or channels.  

(135) The Commission however has doubts whether the aid would have an incentive 
effect. In spite of the above assertions, it has not been duly demonstrated that the 
broadcasters would not free up the 800 MHz band and would oppose to broadcast 
simultaneously in the absence of aid.78 First of all, they do not have a property right 
on the 800 MHz band, so that they cannot refuse to free up the 800 MHz band. 
Furthermore, it is likely, in the Commission's view, that imposing on the 
broadcasters the obligation to provide simulcast at their own expense via a 
regulatory act would be sufficient to ensure a smooth release of the digital dividend. 
The Commission understands that such an obligation could be based on Section 3 of 
the Resolution of 25 January 198979. The latter stipulates to provide the service with 
continuity and quality […] and to pay all the costs derived from the concessions. 
The obligation to provide the service with continuity and quality would therefore 
imply to cover the cost of simulcast during the transition period of a change of 
bandwidth. 

(136)  Hence, the Spanish authorities have failed demonstrating that the aid would have 
an incentive effect for broadcasters, who in any event have to fulfil their regulatory 
obligations. To conclude, at this point in time the Commission finds that the Spanish 
authorities have not demonstrated sufficiently the necessity, the appropriateness and 
the incentive effect of Measure II. 

Proportionality  

(137) In the context of a balancing exercise, it is important to assess whether the 
measure adopted by the authorities is proportional to the need to overcome a market 
failure and foster competition on the market. As regards proportionality, in its DVB-
T Brandenburg decision80, the Commission found it necessary to compare the 
adopted measure with possible alternatives: " Regulation should neither impose nor 
discriminate in favour of the use of a particular digital platform such as cable, 
satellite, terrestrial or DSL TV thus adhering to the principle of ‘technological  
neutrality’. As stated in the Framework  directive, this does not preclude a Member 
State from taking proportionate steps to promote certain specific services here this 

                                                            
78   The Spanish authorities refer to a public consultation which took place in June 2010, which supposedly 

proves reluctance of the broadcasters to simulcast. However, the Commission is of the view that the 
consultation addressed rather the practical steps of the tendering of frequencies then the necessity of 
the aid. 

79     See footnote 25 
80     OJ L 200, 22.7.2006, p. 14, Commission Decision of 9 November 2005 on the State Aid which the  
         Federal Republic of Germany has implemented for the introduction of digital terrestrial television 

(DVB-T) in Berlin-Brandenburg 
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is justified, for example digital television as a means for increasing spectrum 
efficiency. This means that each platform should in principle compete on its own 
strengths, but that intervention targeting in correcting market failures that are 
specific to one platform can be envisaged. In the end, the platforms should prevail 
which offer the greatest benefit to consumers". The Commission concluded that the 
aid was neither necessary nor proportionate. 

(138)  In the case at hand the Commission takes note that the support scheme is limited 
to extraordinary expenses that the broadcasters will have to incur due to the 
simulcast obligation and only within the scope of minimal coverage obligation 
(coverage 98% for public broadcasters and 96% for private). The amount of 
compensation is established exclusively for the cost of simultaneous broadcasting. 
The expenses for readapting transmission equipment and other non-exceptional 
expenses related to the reallocation of frequencies shall not be covered. Moreover, 
the maximum amount of the subsidy shall be established in accordance with the 
most cost efficient market solution.  

(139) Nevertheless, based on the information at hand, it is not possible to assess 
whether less State resources could not be used to remedy the market failure. Spanish 
authorities should provide more convincing evidence, for example a cost study, 
which would prove that the choice to reallocate the 800 MHz frequencies to another 
terrestrial frequency band was the least expensive and the most expedite solution for 
the liberation of digital dividend. Such cost study should compare, for example, the 
costs of reallocation of 800 MHz band with migration of television to other 
alternative technological platforms.  

(140)  Further, it is important to mention that in the past the Commission approved 
under article 107(3)(c) aid schemes for the simulcast broadcasting during the switch 
over process from analogue to digital technology81. In those cases, the broadcasters 
have partially financed the costs related to simulcast broadcasting (the aid would 
amount at the maximum of 50%) given that they benefited from the switch to digital 
broadcasting. Thanks to the lower transmission costs they could easily provide 
varied content to a maximum number of viewers at the same time, with better 
quality of sound and picture. In addition, the switch allowed them to offer additional 
interactive services. By way of contrast, in the current case, the broadcasters do not 
obtain any benefit when switching from one frequency to another.82 

(141) Under the present scheme, the Spanish government plans to compensate 100% of 
the additional costs related to simulcast broadcasting. The Spanish authorities argue 
that compensation of 100% of additional costs is necessary due to the financial 
situation of the broadcasters who have financed the digital switchover and will also 
use their proper funds to cover all necessary costs of adaptation of their 
infrastructure in the liberation process. Moreover, they state that without the 
financing under Measure II certain local broadcasters would go bankrupt83. While it 
cannot be excluded that 100% intensity of the Measure II could be justified, at this 

                                                            
        81    N 622/03 Digitalisierungsfonds – Austria, 16 March 2005 (OJ C 228, 17.9.2005, p. 12) and N671b/2009 

- Switchover to digital TV broadcasting in Slovakia - Parallel operation, 17 November 2010 (OJ C 39, 
8.2.2011, p.1) 

       82    For detail explanation refer to footnote 71. 
83    Spanish authorities reply of 20 September 2011. 
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stage the Commission is of the view that the Spanish authorities have not submitted 
sufficiently convincing proofs to justify the support to such an extent. 

(142) In the light of the above and the information in possession of the Commission, it 
is not possible to draw conclusion concerning the necessity of the support. It can 
also not be excluded that possible market failure could be remedied with less aid 
amount, either aimed only at the undertakings which can prove necessity of the 
support or by shortening the simulcast period. 

Technological neutrality   

(143) As explained above, the broadcasters pay for the transmission of their contents to 
the platform operators who will therefore indirectly benefit from the measure. 
Hence the respect of the principle of technological neutrality has to be examined in 
relation to the platform operators. On the level of platform operators, there exist 
different transmission platforms which could be an alternative to remedy the 
scarcity of frequencies on the market. This could bring an additional benefit of 
freeing also the lower frequency band (also a scarce resource) now reserved for 
DTT84. In case of satellite transmission, most likely there would be no need to 
readapt the spectrum in the future. 

(144) In the case at hand, the technological choice has been made at the very beginning 
of the administrative process, when Royal Decree 365/2010 was approved. While 
the Royal Decree plans the reallocation of frequency exclusively to a lower 
terrestrial frequency band, the Article 51 of the LES provides financial support for 
the costs related to this reallocation (thus to simulcast broadcasting of the terrestrial 
broadcasters). The Spanish authorities apparently have not analysed other 
alternatives to remedy the scarcity of the adequate frequencies, such as moving the 
broadcasters to a different platform (e.g. satellite) where the frequencies are not 
scarce.  

(145) Spanish authorities argue that the measure in question is only compensation of 
damages due to the reallocation of terrestrial frequencies. Other platforms (such as 
satellite, cable, IPTV, etc.) are not affected as they do not need to make the change 
in channels necessary to release the digital dividend and therefore these 
compensatory measure is not necessary for them. 

(146) Further they allege85 that satellite is not suitable to transmit local and regional 
programmes in the same manner as the terrestrial platform. They also allude that 
some premium contents purchased by the DTT broadcasters are bounded to be 
broadcasted only on the Spanish territory or even only via terrestrial broadcasting. 
At last, they add, that almost all households are equipped to receive DTT 
broadcasting. 

(147) With respect to these arguments it has to be noted that the Spanish authorities 
have not carried out a public consultation inviting stakeholders to comment on these 

                                                            
84   There is a discussion about a "second" digital dividend, as also the lower frequency band,  which are 

now planned to be used for DTT, may be required in the future for mobile LTE data transmission 
services. http://www.cullen-international.com/ressource/366/0/orhid-may.pdf 

85    Reply of Spanish authorities to request of information, from 20 September 2011. 

http://www.cullen-international.com/ressource/366/0/orhid-may.pdf
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issues, nor did they carry out a cost/benefit study comparing alternative solutions. 
No alternative to reallocation of frequencies was analysed although it seems that the 
Spanish authorities could for example consider organising a tender which would 
specify the necessary requirements, as for instance ensuring free of charge access to 
all households to FTA channels, broadcasting of regional and local channels etc. and 
inviting platform operators to bid.  

(148) In this regards Spain is requested to comment why it would be more efficient to 
switch to a different terrestrial frequency band which is likely to become scarce in 
the future as well, rather than moving to other transmission platforms. In the 
absence of a convincing ex ante investigation (e.g. via a tender) regarding the cost 
and quality aspects of digital terrestrial and alternative transmission, the measure 
could be considered to be distortive and in violation of the technological neutrality 
principle.  

C. Distortion of competition   

(149) Over the past years, the Commission has assessed a number of State measures 
related to the digital switchover. The Commission has stated that Member States 
have several possibilities to grant public funding for the switchover (including the 
subsidies to compensate for additional transmission costs when broadcasting 
simultaneously), provided that the measures do not entail an unnecessary distortion 
between technologies or companies and are limited to the minimum necessary. In 
analogy to the digital switchover, the same conditions should apply for the 
compensation measure notified under the present scheme. 

(150) In the case at hand, due to the fact that there are presumably direct and indirect 
beneficiaries of the support, the distortion of competition may take place on 
different levels.  

(151) Distortion of competition at the broadcasters' level: As already concluded, the 
broadcasters receive and advantage as they are compensated for the costs which 
they would have to normally bear. The notified measure alters broadcasters' 
behaviour under normal market conditions. Indeed, without the compensation, as 
stated by the Spanish authorities86, some of the involved broadcasters would be 
unable to finance the simulcast and go bankrupt what would result in returning of 
their licence. In such a case, other broadcasters could apply for the available license. 
Thanks to the measure however, the terrestrial broadcasters maintain their present 
situation and also scarce terrestrial licences, thus the measure prevents other 
broadcasters to enter the market. Therefore, it is likely that the measure distorts 
competition at the level of broadcasters.  

(152) Distortion of competition at the level of the indirect aid to the platform 
operators.  

(153) The measure is exclusively aimed at terrestrial platform without previous 
consultation or cost study justifying such limitation. In the situation without the 
obligation to use the terrestrial platform set in Royal Decree 365/2010 and NTP and 
without any compensation measure, the broadcasters could possibly return their 

                                                            
86  See footnote 42 
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licences and choose other technological platform for their service as they are already 
in the present using these platforms87. As a consequence, it can be argued that the 
measure guarantees to the DTT platform operators the continuity of demand for 
their services. In the absence of the measure, as mentioned above, some DTT 
broadcasters could go bankrupt and stop using the DTT platform. Thus the number 
of broadcasters connected to the DTT service, and hence related revenues of DTT 
platform operators, could drop down.  

(154) Moreover, given that the private broadcasters are obliged to provide the service to 
96% of the population via DTT, they will be inclined to continue using this platform 
if they do not want to lose their licenses.  

(155) In conclusion, the advantage granted to the platform operators could go to the 
detriment of other technological platform which compete on the same market. 
Hence the measure appears not to be technologically neutral and raises doubts 
whether it is limited to the minimum necessary. Therefore it cannot be excluded that 
the measure has a distortive character. 

Preliminary conclusion  

MEASURE II 

The Commission has doubts on the compatibility of Measure II. At this stage the 
Commission takes a preliminary view that the measure granted by the Spanish 
government would privilege certain undertakings and thus distort the competition on the 
EU internal market. On the basis of existing information, such support may not be 
compatible unless adequate measures are taken in particular to address the distortive 
effect on competition between platform operators. 

IV.  DECISION 

In the light of the foregoing considerations the Commission: 

a) has decided that the Measure I (subsidies for dwellers of collective buildings who, in 
order to ensure the continuity of the reception of the free to air channels so far 
broadcasted on the 790-862 MHz band, need to upgrade the existing DTT infrastructure 
or switch to another platform of their choice) is compatible with Article 107(3)(c) of the 
TFEU; and 

b) acting under the procedure laid down in Article 108(2) of the Treaty on the 
Functioning of the European Union, requests Spain to submit its comments concerning 
Measure II and to provide all such information as may help to assess the measure, within 
one month of the date of receipt of this letter.  

 Public consultation or analysis on necessity: The Spanish authorities are requested 
to submit documents (such as correspondence with broadcasters, declarations) 
demonstrating their inability to finance the simulcast period from they own 

                                                            
87  See footnote 23 
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resource. Further, they are requested to provide information on the outcome of the 
consultation on the Royal Decree 365/2010 before its adoption.  

 Moreover, they should provide proofs (such as tender, ex ante analysis of the 
costs/benefits, public consultation on the subject, etc.) which would justify the 
choice of terrestrial platform (reallocation of the terrestrial broadcasting to lower 
terrestrial frequency band) to solve the frequency scarcity problem. 

 Spanish authorities should submit a summary of the rights and obligations 
broadcasters have under the current licences, concessions, conditions under which 
these licences/concession can be modified and the consequences of such 
modifications (for the State as well as for the broadcasters). Please explain, if the 
State has the possibility to withdraw the licences from a broadcaster before its 
expiry in case he is fulfilling his obligations. If so, under which circumstances and 
what compensation would the State have to pay. The Spanish authorities are also 
invited to clarify whether private broadcasters (not having the public service 
obligation/remit) could under the current licences refuse to switch to the new 
frequencies or refuse to broadcast simultaneously. And if so, what conditions and 
what sanctions would they have to face if they don’t comply with their obligations 
(e.g. if they stop broadcasting).  

 As the Spanish authorities mention that the cost of adaptation of the infrastructure 
is borne by the broadcasters, the Commission wishes to further analyse their 
participation in the costs related to liberation of digital dividend, the Commission 
would like to have a detailed overview of the cost linked to the adjustment of 
infrastructure each broadcaster is financing from his own resources. The 
Commission would also like to receive such overview for the cost of switchover 
that the broadcasters bore in the past. 

 According to the speech held by Minister of Industry, Energy and Tourism on the 
13 March 2012, Spain intends to release the digital dividend spectrum by 1 
January 2014 instead of the scheduled date 1 January 2015. How would this 
timing influence the present notification in terms of the length of planned 
simulcast? What kind of incentive would be offered to the broadcasters so they 
would be willing to free the frequencies one year earlier? 

 The Commission would like to receive more information about the eligibility of 
the broadcasters of the pay-TV channels currently broadcasted via DTT. In 
particular, Spain is requested to provide information whether the broadcasters of 
these channels are also obliged to provide coverage to 96% of the population and 
whether they would be eligible for the support under Measure II. 

It requests your authorities to forward a copy of this letter to the potential recipient of the 
aid immediately. 

The Commission wishes to remind Spain that Article 108(3) of the Treaty on the 
Functioning of the European Union has suspensory effect, and would draw your attention 
to Article 14 of Council Regulation (EC) No 659/1999, which provides that all unlawful 
aid may be recovered from the recipient. 
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The Commission warns Spain that it will inform interested parties by publishing this 
letter and a meaningful summary of it in the Official Journal of the European Union. It 
will also inform interested parties in the EFTA countries which are signatories to the 
EEA Agreement, by publication of a notice in the EEA Supplement to the Official 
Journal of the European Union and will inform the EFTA Surveillance Authority by 
sending a copy of this letter. All such interested parties will be invited to submit their 
comments within one month of the date of such publication. 

If this letter contains confidential information which should not be published, please 
inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to publication of the full text of this letter. Your request specifying the relevant 
information should be sent by registered letter or fax to: 

 
European Commission 
Directorate-General for Competition 
State Aid Greffe 
Rue Joseph II 70 
B-1049 Brussels 
Fax No: +32 2 2961242       

           

          For the Commission 

 

 

Joaquín ALMUNIA 
               Vice-President  
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