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Dear Sir, 

The Commission wishes to inform the Kingdom of Denmark that, having examined the 
information supplied by your authorities on the measure referred to above, it has decided to 
initiate the procedure laid down in Article 108(2) of the Treaty on the Functioning of the 
European Union. 

1. PROCEDURE 

(1) On 6 July 2010, the Danish authorities notified pursuant to Article 108 (3) TFEU 
the Legislative Proposal L 203 on Gaming Duties (the "Gaming Duties Act"1) for 
reasons of legal certainty. The Commission requested further information by letters 
dated 11 August 2010, and 22 September 2010. The Danish authorities provided the 
requested information by letter dated 20 October 2010. 

(2) In parallel, the Commission received two separate complaints with regard to the 
proposed Gaming Duties Act. The first complaint was sent by the Danish 
Amusement Machine Industry Association (DAB) on 23 July 2010. The second 
complaint was submitted by a land-based casino operator, 'the Royal Casino', on 6 
August 2010. Both complaints were forwarded to the Danish authorities on 23 
September 2010 for their comments. The Danish authorities submitted their 
comments in the above mentioned letter of 20 October 2010. 

                                                           

1 Act nr. 698 on Gaming Duties actually had been adopted on 25 June 2010. 
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(3) A meeting with the Danish authorities to discuss the on-going notification and the 
two above mentioned complaints took place in Brussels on 10 November 2010. 
During that meeting the Danish authorities submitted a note entitled "The dilemma 
created by the pending State aid case" in which they also announced their intention 
to delay the entry into force of the notified Act until the Commission has adopted a 
decision.  

2. BACKGROUND 

2.1. The present market for gaming services 

(4) The notified Act has been introduced in the context of the liberalisation of the 
Danish gambling sector which until now has been mainly under State monopoly. 
The liberalisation was initially foreseen to come into place as of 1 January 2011. 

(5) Under the current legislative framework (based on the Consolidated Law n° 273 of 
17 April 2008), the Danish Minister for Taxation is entitled to issue licences for the 
provision of gaming, lotteries and betting services against payment of a licence fee.  

(6) By law, only one licence has been issued to date to a state-controlled company, 
'Danske Spil A/S', in which the Danish Ministry of Taxation holds 80 per cent of its 
shares. The remaining 20 per cent are subscribed by the Sporting Federation of 
Denmark and the Danish Gymnastics and Sports Association. Danske Spil is 
therefore currently the only lawful provider of gaming services in Denmark apart 
from certain particular markets (such as casinos, gaming arcades or pigeon race). 

(7) Under the existing rules, undertakings other than the monopoly holder, Danske Spil 
A/S, are not allowed to market or advertise gaming services in Denmark, under 
penalty of a fine.  

(8) With regard to betting services, Danske Spil also has a monopoly on the Danish 
market and provides betting services both online and in land-based premises. The 
current tax rate for betting services is 30 per cent. 

(9) A far as the provision of online casino games is concerned, at present, only Danske 
Spil can offer online such games. However, until now, Danske Spil has chosen not 
to provide these games online. Notwithstanding this prohibition to provide online 
gaming, gaming service providers established in other countries, have over the last 
few years offered their services to the Danish public by advertising their services 
through media outlets located in Denmark and abroad. 

(10) With regard to land-based casinos, only a limited number of licences have been 
made available (nine). At present, there are six casinos in Denmark, which are all 
linked to hotels, either in bigger cities or seaside resorts. The operators of these 
casinos are private investors, also from other Member States. Generally, a casino 
may only provide roulette, baccarat (punto banco) and black jack. However, the 
Minister of Justice can also grant a licence for other forms of gaming, such as poker. 
Furthermore, gaming machines (slot machines) may be installed in land-based 
casino to be used only by their guests. 

(11) With regard to gaming (slot) machines, these may only be installed in restaurants 
with alcohol licences, in private amusement arcades and in amusement arcades with 
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public access. A gaming machine refers to a mechanical or electronic machine that 
can be used for games where the player, in return for a stake with economic value 
can win a prize consisting of cash or gambling tokens. According to the Gaming 
Machine Act, the setting up and operating of gaming machines requires a licence 
from the Gaming Authority. At present, only Danske Spil has a licence to provide 
online gaming machines, but as stated above, it has chosen not to do so. 

2.2. The liberalisation process 

(12) The Danish government has decided to proceed with a reform of the existing 
legislation on gambling and betting services in order to replace the existing 
monopoly regime with a regulated and partially liberalised one. The liberalisation 
was considered, inter alia, to be necessary to comply with EU law – following the 
initiation of infringement proceedings and the sending of a reasoned opinion on 23 
March 20072 –and to respond to the threat posed by illegal online gambling services 
provided by gaming service providers located in other countries. 

(13) The liberalisation process was justified in the Parliamentary proceedings by 
reference to the latest technological developments which meant that Denmark is 
now part of a global communication society where consumers have access to a wide 
range of services from providers of various jurisdictions. Over the past 10 years, 
gaming has developed into a major sales product on the internet, especially after the 
introduction of online poker. The internet has provided Danes with the opportunity 
to compare Danske Spil's products and product range with the products from online 
gaming providers established in the UK, Malta, Gibraltar and other countries. A 
rapidly growing number of Danish players have therefore begun in recent years to 
play with the international gaming providers. The fear of the Danish authorities is 
that if not regulated and controlled intensively, the provision of gaming could be 
associated with negative effects on society in the form of criminality and a 
breakdown of public order and could lead to gambling addiction of vulnerable 
individuals. At the same time, the level of profits of Danske Spil has been gradually 
decreasing. It was therefore necessary for the Danish authorities to be able to 
regulate and control the gaming that is offered to Danes in order to channel Danes' 
gaming into a controlled framework and to prevent negative social consequences in 
society.  

(14) The notified Act is part of a set of legislative Acts introduced to liberalize the 
gambling sector3. The overall objective of this new law reform for gambling 
services is to reduce gambling to a modest level; to protect young persons and other 
vulnerable persons against exploitation or against developing addiction to gambling; 
to protect gamblers by ensuring that gambling is supplied in a reasonable, reliable and 
transparent manner; and to ensure 'law and order' and prevent the development of 
gambling related criminal activities. 

                                                           

2 Infringement proceedings No 2003/4365, see also IP/07/360. 
3 Act on Gaming (nr. 848 of 1 July 2010); Act on the distribution of profits stemming from lotteries and 

horse and dog racing (nr. 696 of 25 June 2010); Act laying down a statute governing Danske Spil A/S 
(Act Nr. 695 of 25 June 2010. 
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(15) After liberalisation, the overall Danish gaming market can be described as follows.  

(a) Betting: a full liberalisation is foreseen and a licence can be granted for 
betting both online and in land-based premises for a period of 5 years. 
Certain areas of betting like horse racing are however excluded. 

(b) Land-based casinos: no new licences are being made available as there are 
materially no changes to the operation of land-based casinos. 

(c) Online casinos: a full liberalisation is foreseen since an unlimited number of 
licences can be provided to individuals, undertakings and associations that 
meet the required conditions. Online casinos can operate roulette, baccarat, 
punto banco, black jack, poker and gaming machines. 

(d) Gaming machines: the sector remains fairly liberalized since a licence can 
only be refused if the police so decides for reasons of public order. 

2.3. Description of the notified measure 

The gaming activities covered by the measure 

(16) According to Article 3 of the Gaming Act, "supplying or rearranging gaming 
requires a licence unless otherwise provided". Furthermore the Gaming Duties Act 
lays down the principle that the provision or arranging of gaming is subject to the 
payment of a duty (Article 1). 

(17) Article 5 of the Gaming Act defines gaming as covering the following activities: (i) 
lottery, (ii) combination gambling, and (iii) betting.  

(18) Combination gambling refers to "activities where a participant has a chance to win 
a prize, and where the likelihood of winning depends on a combination of skill and 
chance". Combination gambling includes thus games that are often offered by 
casinos, such as roulette, poker, baccarat blackjack, and gaming machines offering 
cash winnings. 

(19) Article 5 of the Gaming Act defines online gaming as "gaming entered into between 
a player and a gaming provider using remote communication". The same provision 
defines land-based gaming as 'gaming that is entered into by a player and a gaming 
supplier, or the suppliers' agent, meeting physically". Betting services are defined 
as "activities where a participant has a chance of winning a prize and where a bet is 
placed on the result of a future event or the occurrence of a future event". 

(20) According to the Gaming Duties Act, the games subject to a duty are (i) lottery 
including class lottery and non-profit lottery (ii) betting, including local pool 
betting, (iii) land-based casinos, (iv) online casinos, (v) gaming machines offering 
cash winnings in amusement arcades or restaurants, and (vi) games without stakes4. 

                                                           

4 See Part 2 of the Gaming Duties Act. 
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Tax treatment of gaming activities 

(21) The notified measure sets different tax rates (duties) for the games provided in 
online casinos, on the one hand, and games provided in land-based casinos, on the 
other hand.  

(22) Holders of a licence to provide games in an online casino are subject to a charge of 
20 per cent of the gross gaming revenues ("GGR" – stakes minus winnings)5. 

(23) Holders of a licence to provide games in land-based casinos are however subject to 
a basic charge of 45 per cent of GGR (less the value of the tokens in the tronc) and 
an additional charge of 30 per cent for GGR (less the value of the tokens in the 
tronc) which exceeds DKK 4 million (calculated on a monthly basis) according to 
Article 10 of the Gaming Duties Act6. 

(24) Holders of a licence to provide gaming machines offering cash winnings (slot 
machines) in amusement arcades and restaurants are subject to a charge of 41 per 
cent of the GGR. An additional 30 per cent is paid on gaming machines in 
restaurants for GGR exceeding DKK 30.000, and on gaming machines on 
amusement arcades for GGR exceeding DKK 250.000.7 

(25) Holders of a licence to provide betting are subject to a charge of 20 per cent of 
GGR. This charge is imposed both on land-based and online betting activities. 

Licence fees paid 

(26) Under the new Gaming Act, when applying for a licence to offer betting or online 
casino games, an applicant will have to pay DKK 250.000 (DKK 350000 if he 
applies both for betting and online casino) and a yearly licence fee ranging from 
DKK 50 000 up to DKK 1 500 000 depending on the gaming revenues. 

Entry into force 

(27) Although initially foreseen that the notified measure would enter into force on 1 
January 2011, in order to comply with the State aid provisions, Article 35, 
paragraph 1 of the Gaming Duties Act provides that the Minister of Taxation will 
stipulate the time for the entry into force of the Act.  

                                                           

5 Article 11 of the Gaming Duties Act. 
6 1 DKK = 0,13 EUR. 
7 DKK 3.000 are added to the amount of DKK per machine for up to 50 machines and DKK 1.500 for 

machines beyond that number) according to Article 12 of the Gaming Duties Act. 
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3. ARGUMENTS RAISED BY THE DANISH AUTHORITIES  

(28) The Danish authorities recall that having defended for a number of years the legality 
of their gambling monopoly with the EU Treaty on the grounds of imperative 
requirements in the general interest, they finally decided in 2009 to proceed to a 
partial liberalisation of the sector which was being undermined by the threat of 
illegal online gambling.  

(29) They stress that their planned liberalisation model was notified to the Commission 
in accordance with the rules of the Information Procedure Directive8 and refer to the 
fact that that the Commission in its letter of 19 April 2010, expressed its satisfaction 
with the planned liberalisation in the context of that notification. 

(30) Accordingly, the Danish authorities consider that the Gaming Duties Act not only is 
compatible with the exercise of the fundamental freedoms of the Treaty, but does 
not either constitute a State aid within the meaning of Article 107(1) TFEU. 

(31) The Danish authorities do not contest that the measure fulfils the criteria of State 
resources nor that the recipients of possible financial advantage are undertakings 
within the meaning of Article 107(1) TFEU. However, they consider that the 
measure is not an aid as it is not selective and therefore does not give rise to any 
advantage. They also consider that the difference in the tax treatment between 
online and land-based gambling is justified by the 'nature or general scheme of the 
system'. 

Absence of selectivity 

(32) The Danish authorities argue that according to the jurisprudence, a State measure is 
deemed to be selective if it favours certain undertakings or the production of certain 
goods in comparison with others which, in the light of the objective pursued by the 
system in question, are in a comparable legal and factual situation.9 

(33) In this respect, although the Danish authorities do acknowledge that online and 
land-based betting services belong to the same market and should therefore be 
subject to the same level of taxation (20 per cent), they consider that the markets for 
online casinos and land-based casinos constitutes two wholly different markets that 
are not comparable and they cannot therefore justify the same level of taxation. 

(34) More particularly, by reference to the Adria-Wien Pipeline case, the Danish 
authorities claim that a comparative examination of legal and factual situations of 
the undertakings involves an analysis of the relevant market(s). In this respect, the 
Danish authorities claim on the basis of social and statistical studies that consumers 
consider the online and the land based gambling activities as being two different 
activities (Study of the National Centre for Social Research 
"Socialforskningsinstituttet", 2007; Comparison factsheet and Diagrammes between 
Remote and Land-based Markets drawn up by the European Gaming and Betting 
Association – EGBA, January and March 2009). 

                                                           

8 Notification no 2009/372/DK to the Commission according to Directive 98/34 of the European 
Parliament and of the Council of 22 June 1998, (OJ L 24, 21.7.1998, p. 37). 

9 Case C-143/99 Adria-Wien Pipeline [2001] ECR I-8365 paragraph 41; Case C-409/00 Spain v 
Commission [2003] ECR I-1487 paragraph 47. 
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(35) They also argue that the consumer's profile between land-based and remote gaming 
activities is not similar in terms of age, gender and education level (Report of June 
2007 on the Italian Remote Betting Market Conducted by Nomisma).  

(36) According to the Danish authorities, from a technical point of view, land-based 
gaming and internet gaming would not either be alike. While in land-based casinos 
the major parts of the games are completely manually based, remote games would 
be exclusively carried out by a computer software installed on a remote platform. 
Moreover, the type of services provided would also differ significantly. In this 
respect, the Danish authorities argue that the physical presence of consumers in 
land-based gaming activities gives rise to a social experience of gambling which 
also includes other services (such as purchasing beverages or snacks). 

(37) Furthermore, the Danish authorities allege that land-based gaming and remote 
services should not be regarded as competing with each other, but rather as distinct 
and even complementary activities. In this regard, they point out that gambling in 
land-based casinos involve extra efforts and costs in terms of time and money spent 
on transport, respect of dress codes, payment of entrance fees or prohibition to 
smoke. These additional efforts would show that gambling in land-based casinos 
constitutes a particular experience where the social aspects are of great importance. 

(38) The Danish authorities also point out that the control over the consumer is not 
similar in online and in land-based settings. In land-based casinos, since all 
consumers are gathered in the same premises, the casino staff can react against 
players whose social behaviour may be problematic (such as players cheating or 
mentally unstable or under the influence of alcohol). By contrast, internet gaming 
providers cannot monitor the player's pattern of games, mental conditions or 
finances. 

(39) The Danish authorities stress also that the declining profitability and decreasing 
market share of land-based casino over the recent years should not be attributed to 
competition from online operators. Rather, this decline should be regarded as a 
consequence of the current financial crisis and of the coming into force of a 
smoking ban in public places. 

(40) The Danish authorities make also reference to the Ladbrokes10 case where the Court 
found that bets of horse races in France and bets in France of horse races held in 
Belgium constitute two different categories which justified a difference of tax 
treatment. For the Danish authorities, Member States would be therefore entitled to 
differentiate for tax purposes between objectively different situations. 

(41) They also refer to the Leo-Libera11 case which involved gambling by means of 
gaming machines, on the one hand, and betting and lotteries, on the other hand. 
According to the Danish authorities, in that case, the Court of Justice ruled that, 
with respect to Article 135(1)(i) of Council Directive 2006/112/EC of 28 November 
2006, the principle of tax neutrality did not preclude one form of gambling from 
being exempt from the payment of VAT while another form of gambling was not, in 
so far as the two forms of gambling were not in competition with each other. The 
Danish authorities allege that although the Leo-Libera case involved the imposition 

                                                           

10 Case C-353/95 P Ladbrokes v Commission [1997] ECR I-7007 paragraphs 33 et seq. 
11 Case C-58/09 Leo-Libera GmbH [2010] paragraph 34 et seq. 
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of VAT, the notion of fiscal neutrality corresponds to the notion of selectivity where 
fiscal aid is involved. 

(42) On the basis of the foregoing considerations, the Danish authorities conclude that 
land-based gambling services and remote gambling services constitute two distinct 
markets which are not comparable and can accordingly be treated differently from a 
fiscal point of view.  

Justification by the nature or general scheme of the system 

(43) The Danish authorities argue that not only the Gaming Duties Act is not selective 
within the meaning of Article 107(1) TFEU, but it is also justified by the nature or 
general scheme of the system. They recall that this justification is recognised by the 
jurisprudence12 and the Commission Notice on the application of the State aid rules 
to measures relating to direct business taxation.13 

(44) They stress that the Gaming Duties Act pursues four different objectives, that is, 
maintaining the usage of gambling at a moderate level; protecting young or 
vulnerable people from developing gaming addiction or being exploited; protecting 
players by ensuring fair, responsible and transparent ways to provide games; and 
ensuring public order and preventing games from supporting criminal activities. 

(45) In order to achieve these objectives, the level of taxation should not exceed what a 
market can support. According to the Danish authorities, a level of fiscal charges 
which would be too high would undermine the emergence of a Danish gambling 
sector with versatile and attractive supply of games. It would also make prohibitive 
for new online operators the entry into the Danish gambling market. 

(46) For these reasons, in setting the duties to be paid for the provision of online 
gambling services, the Danish authorities had to take account of the foreign level of 
taxation of internet gambling. For the Danish authorities, the main risk is that 
Danish customers would use gambling services offered by providers which are 
located in foreign and low tax jurisdictions which could also be illegal.  

(47) A liberalisation of the online gambling market without taking into account the 
conditions under which online gambling service providers operate abroad would 
lead to a situation in which foreign online gambling service providers would not 
apply for a licence to provide gambling services in Denmark, but would simply 
continue providing their services from abroad without any control by the Danish 
Gambling Authority and without complying with the conditions laid down in the 
Danish Gaming Act. 

(48) The Danish authorities consider that the applicable tax rate for online gambling of 
20 per cent - allegedly amongst the highest tax rates for online gambling in the EU - 
should be regarded as being low enough to ensure that a sufficient number of 
foreign gambling providers would apply for a licence instead of continuing 
providing their services to the Danish market from abroad.  

                                                           

12 Case 173/73 Italian Republic v. Commission of the European Communities [1974] ECR 709. 
13 Commission Notice on the application of the State aid rules to measures relating to direct business 

taxation, OJ C384, 10.12.1998, paragraph 23. 
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(49) They thus conclude that the entire objectives of the Act would be defeated if their 
tax rate for online gambling was set at a higher level, making it financially 
unattractive for foreign gambling operators to seek entry into the Danish online 
market. 

(50) The Danish authorities add that whereas the aim of securing an attractive legal 
gambling market necessitates a low tax rate on online gambling services and land-
based betting services, there does not exist any justification for lowering the present 
tax level on land-based casinos and amusements centres or restaurants where 
gaming machines are installed. Any such lowering of the tax level, apart from the 
damaging financial effects it would have in terms of lower tax revenues for the 
State, would also create a strong incentive to increase gambling in land-based 
casinos and gaming halls, contrary to the objectives pursued by the legislator.  

4. ARGUMENTS RAISED BY THE COMPLAINANTS  

(51) The complainants consider that the substantially lower level of duty on online 
gambling activities compared to the level of duty on land-based gambling 
constitutes State aid granted to the online gambling sector.  

(52) They argue that if the duty level on online gambling was identical to the level of 
duties paid by land-based gambling operators, the total duties paid would amount to 
DKK 403 million.14 Since the total duty of online gambling based on a duty of 20 
per cent would be for 2011 around DKK 140 million, the complainants argue that 
the aid granted to the online gambling sector would amount to approximately DKK 
200 million per year. The preferential fiscal treatment of online gambling operators 
would enable them to repay a higher rate to players and carry out more 
comprehensive and more effective marketing campaigns, which land-based 
gambling operators subject to much higher duties (up to 70 per cent) would be 
unable to match. 

(53) In essence, the complainants base their arguments on the existence of a single 
market comprising both online and land-based gambling services, and the absence 
of any justification for the lower tax rate applicable to online gambling by reference 
to the nature or the general scheme of the Danish tax system.  

Land-based and online gambling activities are part of the same market 

(54) The complainants, representing two segments of the overall gambling sector (the 
gambling (slot) machine sector and land-based casinos), consider that online and 
land-based gambling activities constitute a single gambling market. They stress that 
these operators although they are in a similar legal and factual situation and supply 
the same products in the same market are however subject to different duties. In this 
respect, they recall that online gambling is defined in the Gaming Act as gambling 
taking place between gamblers and gambling suppliers by use of a remote 
communication. An online casino may therefore provide casino games which by 
definition are lotteries and combination gambling and are commonly found in land-

                                                           

14 The complainants estimate that a conservative estimate of the value of the online gambling in Denmark 
for 2011 would be DKK 700 million. Based on the average duty of 57,66 per cent applied to land-based 
casinos, the total duty for the Danish Treasury would be DKK 430 million.  
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based casinos, e.g. roulette, baccarat, punto banco, black jack, poker and slot 
machine games. They thus claim that games offered by online casinos are identical 
to games offered in land-based casinos. 

(55) They complainants further argue that from a supply side the two means of gambling 
(online, land-based) offer the games to the user in the same manner (identical 
formats). In particular, identical casino games would be supplied to gamblers by 
monitors irrespective of whether the games are played at the conventional casino, in 
private homes from PCs, or from coin-operated slot machines in gambling centres. 
The only difference in the provision, at least with regard to the supply of online 
casino games, would be the connection to the internet. With regard to slot machines, 
the complainants point out that slot machines like online gambling are connected to 
the internet (not between gambler and the gambling provider but between the 
provider and the National Gaming Authority for the purpose of tax registration). 

(56) The complainants also make reference to an opinion by the Ministry of Taxation, 
according to which the character of games provided by means of slot machines and 
online is identical. 

(57) For the complainants, the only factual difference between online casino gambling 
and gambling in land-based casinos would be that the supplier from the land-based 
casino meets the gambler in real life while contact between the gambler and the 
online supplier would tale place in the cyber place. In addition, the complainants 
take the view that the profiles of the consumers using slot machines and gambling 
machines are similar. Relying on the aforementioned Study of the Danish National 
Centre for Social Research [see above point (34)], they point out that gamblers 
using slot machines and online gambling are typically young men. From an 
economic and educational perspective, consumers attracted to online as well as land-
based gambling would constitute one and the same group of players.  

(58) In the same line, the complainants allege that online gambling activities among 
gamblers in Denmark has increased dramatically in the recent years despite the fact 
that these activities are forbidden by law, a situation that has led to a corresponding 
decrease of their profits and which amply demonstrates that gamblers using online 
and land-based facilities belong to the same group. 

Absence of justification by the nature or general scheme of the system 

(59) The complainants consider that the argumentation of the Danish government, 
according to which the lower tax imposed on online gambling operators pursues the 
legitimate aim of reducing and strictly controlling excessive gambling and 
addiction, in line with the nature of the Danish gambling legislation, is 
fundamentally flawed. For the complainants, the real reason for setting such a low 
level of taxation for online gambling would be the risk faced by the Danish 
authorities of not being able to attract foreign-based gambling operators into the 
Danish online market. 

(60) In particular, the complainants argue that if the intention of the legislator were to 
reduce gambling addiction, then the taxation of online gambling would need to be 
as high as possible while allowing at the same time for some gambling to take place. 
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(61) The complainants reject the assertion of the Danish authorities according to which 
setting the tax rate higher than 20 per cent tax would deter gambling operators from 
applying for an online Danish licence and would thus encourage growing illegal, 
uncontrollable online gambling. In this regard, they note that that land-based 
gambling hitherto, although losing significant market share to illegal online 
gambling, has been able to operate at a much higher level of taxation. 

(62) Moreover, if the real aim of the Danish government were to control and restrict 
gambling and the risk of gambling addiction, one would have expected that the new 
Act would not have offered an unlimited number of licences to online gambling 
operators, but instead a relatively limited number of them as is the case today with 
respect to land-based gambling licences.  

(63) The complainants stress that while the policy of the government with regard to the 
low taxation of online gambling seeks to reduce uncontrolled, illegal online 
gambling, its policy to maintain a high taxation with regard to land-based gambling 
and gambling at gaming halls would provide an incentive for gamblers to simply 
move to online gambling, (or even illegal gambling, be it online or land-based). 
Equally high fees on online gambling and on land-based gambling at an appropriate 
level would reduce incentives towards illegal gambling while at the same time 
bringing practically all important gambling within state control and supervision, 
thus reducing criminal activity and abuse. In this regard, the complainants add that 
in any event, the Danish government intends to fight illegal online gambling by 
blocking internet access and electronic payment transfers to illegal online gambling 
operators. 

(64) For all the above reasons, the complainants consider that a system of different tax 
rates on gambling activities that compete for the same gamblers by offering to them 
identical products cannot be justified by the nature and the logic of the tax system in 
question.  

5. ASSESSMENT OF THE MEASURE 

5.1. Preliminary remarks: the scope of the current proceedings 

(65) In their written submissions, the Danish authorities made reference to the fact that 
their plans to liberalise the gambling sector were initially notified to the 
Commission in 2009, pursuant to Directive 98/34/EC, 'laying down a procedure fore 
the provision of information in the field of technical standards and regulations and 
of rules on information Society services', and pointed out that the Commission, in its 
letter of 5 October 2009, expressed no reservations or objections to that notification.  

(66) In this respect, it should be recalled that Directive 98/34 provides that Member 
States, in order to promote the smooth functioning of the internal market are 
required to notify to the Commission any of their projects in the field of technical 
standards and/or national technical regulations. A notification pursuant to Directive 
98/34/EC does not and cannot replace the notification obligation imposed on 
Member States pursuant to Article 108(3) TFEU to notify any planned measure to 
grant State aid.  

(67) As the Danish authorities acknowledged during the meeting of 12 November 2010, 
the above mentioned "technical" notification made to the Commission pursuant to 
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Directive 98/34/EC did not include any reference to the Danish government's 
intentions in relation to the taxation of the planned liberalisation of the online 
gambling sector. In fact, the decision to impose a different level of tax rates on 
online gambling was taken on 25 June 2010, when the Gaming Act Duties was 
adopted, and was only notified to the Commission on 6 July 2010, pursuant to 
Article 108(2) TFEU, that is almost a year after the Commission had sent its 
comments on the notification made by the Danish government pursuant to Directive 
98/34/EC. 

(68) Thus, the current proceedings under Article 108(2) TFEU do not deal with the 
planned liberalisation of the gambling sector in Denmark and its compatibility with 
the internal market rules of the Treaty. The present decision deals only with the 
compatibility with the State aid rules of the different and more favourable tax 
treatment applied to online gambling operators compared to the tax treatment of 
land-based gambling operators.  

5.2. Existence of aid 

(69) According to Article 107(1) TFEU, any aid granted by a Member State or through 
State resources in any form whatsoever, which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods 
and affects trade among Member States is incompatible with the internal market. 

5.2.1. State resources 

(70) According to Article 107(1) TFEU, the measure should be granted by a Member 
State or through State resources. A loss of tax revenue is equivalent to consumption 
of State resources in the form of fiscal expenditure. By allowing online gambling 
undertakings to pay charges at a low rate of 20 per cent, the Danish authorities 
forego revenue which constitutes State resources. Hence, the measure at issue 
involves a loss of State resources and it is therefore granted through State resources.  

5.2.2. Advantage 

(71) The measure should confer a financial advantage to the recipient(s). According to 
settled case-law, the notion of aid encompasses not only positive benefits, but also 
interventions which, in various forms, mitigate the charges which are normally 
included in the budget of an undertaking.15 

(72) Under the Gambling Duties Act, online gambling undertakings are liable to pay a 
"duty" of 20 per cent. This rate is substantially lower than the rate applicable for 
land-based gambling operators, including casinos. In this context, online gambling 
undertakings benefit from an advantage consisting in a reduction of their tax burden. 
Hence, the measure under consideration involves an advantage available for online 
gambling undertakings. 

                                                           

15 Case 30/59 De Gezamenlijke Steenkolenmijnen in Limburg v High Authority of the European Coal and 
Steel Community [1961] ECR 3, p. 19. 
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5.2.3. Selectivity 

(73) A measure should be found selective inasmuch as it favours certain undertakings or 
the production of certain goods according to article 107(1) TFEU.  

(74) Concerning the interpretation of the condition of selectivity, the Commission recalls 
that, according to the jurisprudence, a measure can be regarded as selective if it is 
“intended partially to exempt those undertakings from the financial charges arising 
from the normal application of the general system of compulsory contributions 
imposed by law.”16 A measure is therefore considered to be selective if it constitutes 
a departure from the normal application of the general tax framework. For this 
purpose, the Court of Justice has held that one should analyse whether a given 
measure favours certain undertakings in comparison with other undertakings which 
are in a legal and factual situation that is comparable in the light of the objective 
pursued by the scheme in question.17  

(75) It follows thereof that the selectivity of the measure should be assessed as follows. 
First, one should analyse whether the measure derogates from the tax system 
generally applicable. This could be assessed inasmuch as the measure differentiates 
between economic operators who, in the light of the objective pursued by that 
regime, are in a comparable factual and legal situation. 

(76) If the measure in question appears to be prima facie selective, one should next 
examine whether such differentiation results from the nature or general scheme of 
the tax system of which it forms part and could hence be justified. In this regard, 
according to the relevant jurisprudence18 and the Commission Notice on the 
application of the State aid rules to measures relating to direct business taxation19, a 
Member State has to establish whether the measure under consideration derives 
from the basic or guiding principles of that system. 

System of Reference 

(77) In the present case, the system of reference should be defined as being the taxation 
system for Danish gaming activities. The Gaming Duties Act aims at regulating the 
payment of duties on games provided or arranged in Denmark. It is therefore against 
this reference tax system that the measure at issue (i.e. the differential tax treatment 
in favour of online gambling activities) should be assessed.  

(78) In this context, the question which then arises is to whether the measure at issue 
constitutes a derogation from the general tax system inasmuch as it differentiates 
between online and land-based gambling providers which could be legally or 
factually in comparable situations.  

                                                           

16 Case 173/73 Italian Republic v. Commission of the European Communities [1974] ECR 709, paragraph 
33. 

17 Case C-88/03 Portuguese Republic v. Commission of the European Communities [2006] ECR I-7115, 
paragraph 54; Case C-172/03 Wolfgang Heiser v. Finanzamt Innsbruck [2005] ECR I-1627, paragraph 
40; Case C-169/08 Presidente del Consiglio dei Ministri v. Regione Sardegna [2009]ECR I-10821, 
paragraph 61. 

18 Case 173/73 Italian Republic v. Commission of the European Communities [1974] ECR 709, paragraph 
33. 

19 Commission Notice on the application of the State aid rules to measures relating to direct business 
taxation, OJ C384, 10.12.1998, paragraph 23. 
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Comparable factual and legal situations 

(79) The Danish authorities have argued that the Gaming Duties Act deals with different 
product markets, namely the online gambling market, on the one hand, and the land-
based casino market, on the other hand. These markets being allegedly separate and 
distinct, the different tax treatments of land-based and online gambling activities 
would apply to undertakings which would not be in a comparable situation either in 
law or in fact.  

(80) In this respect, it must be noted that the Gaming Duties Act aims at regulating the 
payment of duties on games provided or arranged in Denmark. It is therefore in the 
light of this general purpose that the legal and factual comparable situations of the 
undertakings should be compared. 

(81) At this stage, the Commission considers that the arguments put forward by the 
Danish authorities' are not convincing enough and that they have not established 
that online gambling is legally and factually not comparable to land-based gambling 
for the purposes of their tax treatment under the Gaming Duties Act.  

(82) In the first place it must be noted that according to the Danish legislation, licences 
for land-based casinos and online casinos are granted for the provision of the exact 
same games (i.e., roulette, baccarat, punto banco, blackjack, poker, and gaming on 
gaming machines). The Danish authorities have not demonstrated to which extent 
games offered on line and games offered in land-based premises may be of different 
nature. As the complainants have stressed, land-based casinos also provide 
automated games where the stakes of the gamblers are made via monitors powered 
by similar software to the one that powers online gaming.  

(83) With regard to the socio-economic profile of the consumers, the Danish authorities 
and the complainants rely, among others, on the exact same study by the Danish 
National Centre for Social Research20 to draw however opposite conclusions. While 
the Danish authorities allege that the gamblers in land-based casinos differ from 
those ones in online casinos in terms of age, gender and education level, the 
complainants come to the opposite conclusion. 

(84) As to the argument that land-based gaming and remote services should be regarded 
as distinct and even complementary activities, in that gambling in land-based 
casinos has additional implications to those of on-line gambling and constitutes a 
particular experience where the social aspects are of great importance, this argument 
has not be substantiated by any conclusive form of evidence. In this respect the 
complainants have argued, on the contrary, that the social aspects of land based 
casinos do not prevent casino players from betting on both platforms, be it on line or 
land based. 

(85) Hence, at this stage, the Commission has doubts that online and land-based 
gambling undertakings are not comparable in law and in fact for the purposes of 
assessing their tax treatment under the notified measure. Consequently, the 
Commission considers that the Gaming Duties Act may constitute a selective 
measure within the meaning of Article 107(1) TFEU. 

                                                           

20 Study of the National Centre for Social Research "Socialforskningsinstituttet", 2007. 
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(86) The above conclusion is not called into question by the references made by the 
Danish authorities to the Ladbrokes and Leo-Libera cases.  

(87) In particular, with respect to the Ladbrokes case,21 where a French legislation treated 
differently two distinct categories of betting activities, it is sufficient to note that in 
the present case the facts differ substantially from those in Ladbrokes. In that case 
the Court rejected Ladbroke's argument that a levy on bets taken in France on 
Belgian horse races should be treated in the same way as the levy on bets on French 
races accruing to the French PMU on the grounds that such argument disregarded 
the specific nature of bets on Belgian races and what differentiates them from bets 
on French races. According to the Court, in totalizator betting, the stakes constitute 
a common pool which, after various levies, is distributed amongst the winners 
equally, whatever the origin of the bets. The share of the stakes paid out to the 
winners thus could not vary according to the State in which the bets were placed. 
The proper functioning of such a system could therefore be ensured only if the rate 
at which bets laid on a horse-race was that of the State in which the race was run. 
As the Court ruled, the system of statutory and fiscal retentions on bets on French 
horse-races was adopted in the light of the specific regulatory and economic 
conditions prevailing with regard to horse-racing and totalizator betting in France. 
There was thus no requirement to transpose that system to totalizator betting on 
Belgian horse-races, which were organized under different regulatory and economic 
conditions. In the present case, the measure at question does not concern the betting 
activities organised as totalizator on horse racing in different Member States, but 
casinos games which are organised within the same country, Denmark, therefore the 
reasoning of the Ladbrokes case does not apply. 

(88) Moreover, as shown above, the Danish authorities, at this stage have not either 
established that the online and land-based gambling providers are in different 
situations.  

(89) With regard to the reference made by the Danish authorities to the Leo-Libera case, 
the Commission notes that the principle of tax neutrality and the notion of 
selectivity in State aid law are two different concepts, the former being applied 
within the context of Article 135 of Council Directive 2006/112/EC of 28 
November 2006, and the latter being applied within the context of the notion of 
State aid of Article 107(1)22. In any event, in the Leo Libera, the Court ruled that the 
principle of tax neutrality, for the purposes of applying Article 135 of Council 
Directive 2006/112/EC, could not be interpreted either as precluding one form of 
gambling from being exempt from the payment of VAT when another form of 
gambling is not, in so far however, as the two forms of gambling are not in 
competition with one another. 

Justification by the logic of the system 

(90) According to existing case-law,23 a measure that appears to be prima facie selective 
can still be justified by the nature and general scheme of the tax system if it derives 

                                                           

21 Case C-353/95 P Ladbrokes v Commission 1997 ECR I-7007. 
22  Case C-58/09, op. cit., at paragraph 35.  
23 Case 173/73 Italian Republic v. Commission of the European Communities [1974] ECR 709, paragraph 

33; Commission Notice on the application of the State aid rules to measures relating to direct business 
taxation, OJ, C 384, 10.12.1998, paragraph 23. 
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directly from the basic principles of the tax system in question. However, it is for 
the Member State concerned to provide such a justification. 

(91) In this respect, the Danish authorities have argued that setting the tax rate for online 
gambling at a much lower level (20 per cent) is the result of a difficult balancing 
exercise between the need to comply, on the one hand, with the general objectives 
of the Danish gambling legislation (keep consumption of gambling at a moderate 
level; protect young people or other vulnerable persons from being exploited 
through games or from developing an addiction of gambling; protect players by 
ensuring that games are offered in a fair, responsible, and transparent manner; 
ensure public order and prevent gaming being used for criminal purposes), and the 
need, on the other hand, to ensure that a low tax rate will lead online providers to 
ask for a licence in Denmark instead of choosing to continue providing online 
gambling services from other, low tax jurisdictions. 

(92) At this stage, the Commission has doubts that the measure could be justified by any 
of the above mentioned arguments. The Commission recalls that it is settled case-
law that the tax legislations applicable in other Member States cannot be taken into 
consideration for the assessment of the measure. Hence, in order to justify a 
measure, only reference to the principles inherent in the domestic tax regime can be 
made.24 In the present case, it follows that account cannot be taken of the possible 
lower tax charges which could be set in other countries with regard to online 
gambling activities and which may be more competitive than those applied within 
Denmark.  

(93) Moreover, the fact that aid may be used to improve the competitiveness of 
undertakings has consistently been rejected by the jurisprudence as a possible 
justification.25 Accordingly, the Commission cannot consider at this stage and on the 
basis of the line of argumentation put forward, namely that a lower tax rate would 
allow the Danish online gambling providers to face competition from online 
operators in other countries with lower taxation, that the measure is justified by the 
nature and the logic of the Danish tax system. 

(94) Furthermore, in assessing the justification of a tax measure by reference to the 
nature and the logic of the system, one should draw a distinction between the 
external objectives assigned to the tax scheme and the objectives which remain 
inherent in the tax system itself.26 In the present case, the Danish authorities refer to 
the overall objectives laid down in the Gaming Act to justify the differential tax 
treatment. It is not demonstrated sufficiently convincingly by the Danish authorities 
why the objectives pursued would be intrinsic to the tax system and not general and 
external to it. 

                                                           

24 Case T-308/00 Salzgitter v Commission of the European Communities [2004] ECR II-1933 paragraph 
81; Decision C2/2009 MoRaKG, Conditions for Capital Investment, (OJ C 60, 14.3.2009, p. 9), 
paragraph 25. 

25 Report on the implementation of Commission Notice on Commission Notice on the application of the 
State aid rules to measures relating to direct business taxation, 09.02.2004, paragraph 38. 

26 Commission Notice on the application of the State aid rules to measures relating to direct business 
taxation, OJ C384, 10.12.1998, paragraph 26. 
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(95) Hence, at this stage, the Commission considers that the Danish authorities have 
failed to establish that the differential tax treatment introduced by the Gaming 
Duties Act between on line and land-based gambling operators is justified by the 
logic of the tax system. Therefore, the Commission has doubts that the measure in 
question derives directly from the basic principles of the tax system and that it is 
justified. 

5.2.4. Effect on intra-community trade and distortion on competition 

(96) According to Article 107(1) TFEU, the measure must affect intra-Community trade 
and distort, or threaten to distort competition. In this regard, the Court of Justice has 
consistently held that the fact that a measure strengthens the position of companies 
in comparison with others is sufficient to establish this criterion.27 In the present 
case, online gambling undertakings in Denmark are exposed to competition and 
intra-community trade. Consequently, the Gaming Duties Act, which provides for a 
favourable tax treatment of Danish undertakings supplying online gambling services 
necessarily affects intra-Community trade and distorts or threatens to distort 
competition.  

5.2.5. Conclusion 

(97) At this stage of the procedure, since the aforementioned requirements laid down in 
Article 107(1) TFEU seem to be fulfilled, the Commission believes that the Gaming 
Duties Act could entail State aid. 

5.3. Compatibility 

(98) The Gaming Duties Act does not appear to fall within the scope of any derogation 
laid down in Articles 107 (2) and 107 (3) TFEU, the Commission doubts at this 
stage that the measure may be regarded as compatible with the internal market. 

6. CONCLUSION 

(99) In the light of the above considerations, the Commission has decided to initiate the 
formal investigation procedure provided for in Article 108(2) TFEU to the measure 
in question. 

DECISION 

In the light of the foregoing considerations, the Commission, acting under the procedure 
laid down in Article 108(2) of the Treaty on the Functioning of the European Union, 
requests the Kingdom of Denmark to submit its comments and to provide all such 
information as may help to assess the measure, within one month of the date of receipt of 
this letter. It requests your authorities to forward a copy of this letter to the potential 
recipient of the aid immediately. 

                                                           

27 Case 730/79Philip Morris Holland BV v Commission of the European Communities [1980] ECR 2671, 
paragraph 11. 



18 

The Commission wishes to remind the Kingdom of Denmark that Article 108(3) of the 
Treaty on the Functioning of the European Union has suspensory effect, and would draw 
your attention to Article 14 of Council Regulation (EC) No 659/1999, which provides that 
all unlawful aid may be recovered from the recipient. 

The Commission warns the Kingdom of Denmark that it will inform interested parties 
by publishing this letter and a meaningful summary of it in the Official Journal of the 
European Union. It will also inform interested parties in the EFTA countries which are 
signatories to the EEA Agreement, by publication of a notice in the EEA Supplement to the 
Official Journal of the European Union and will inform the EFTA Surveillance Authority 
by sending a copy of this letter. All such interested parties will be invited to submit their 
comments within one month of the date of such publication. 

If this letter contains confidential information which should not be published, please inform 
the Commission within fifteen working days of the date of receipt. If the Commission does 
not receive a reasoned request by that deadline, you will be deemed to agree to publication 
of the full text of this letter. Your request specifying the relevant information should be sent 
by registered letter or fax to: 

European Commission 
Directorate-General for Competition 
State Aid Greffe 
Rue Josef II 70 
B-1049 Brussels 

 Fax No: (+32) (0) 22.96.12.42 
 

Yours faithfully, 

For the Commission 
Joaquim ALMUNIA 

Vice-president of the Commission 
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