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Subject: State aid No N 653/2009 – Poland – Investment aid for hard coal mining sector  
 
 
Sir, 
 

1. PROCEDURE  

 

(1) By electronic submission of 24 November 2009 the Polish authorities notified the 
Commission, pursuant to Article 108(3) of the Treaty on the Functioning of the European 
Union (TFEU), of a measure entitled "Investment aid for hard coal mining sector".  

(2) By a letter of 21 January 2010 (D/51448) the Commission asked for additional information, 
which was submitted on 19 February 2010 (A/3105) and on 23 March 2010 (A/5023). 

 

2. DESCRIPTION OF THE MEASURE 
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(3) Objective: The main objective of the measure is to maintain a minimum quantity of 
indigenous coal production by guaranteeing access to reserves.  
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(4) Form of aid: In order to achieve this objective Poland plans to support investments by 
grants.  

(5) Eligible costs: Grants will cover initial investment costs which are fixed capital costs 
directly related to infrastructure work or to the equipment necessary for the mining of coal 
resources in existing mines such as e.g.: pits and main dip headings; roadways and other 
infrastructure work; mechanical installations; modern management equipment; washrooms 
and surface installations.  

(6) The implementation of initial investments would involve: 

• opening up deposits in new extraction levels or extension of existing levels; 

• installing or modernising extraction or ventilation pits; 

• purchasing or modernising mining machinery and equipment necessary in the operation 
process; 

• building or modernising coal mechanical dressing plants; 

• installing centralised or local air conditioning systems. 

(7) Aid will be granted to an undertaking, intended specifically to production units, to cover 
specific project costs related to ensuring access to coal reserves and will not be granted in 
respect of costs related to production itself. The coal-mining undertaking must demonstrate 
the relationship between modernisation of machinery, equipment and pits and opening-up 
new reserves. 

(8) Eligible coal: Aid will be granted only to cover costs associated with hard coal used to 
produce electricity, including the cogeneration of heat and power, to produce coke and to 
fuel blast furnaces in the steel industry, where such uses take place in the EU.  

(9) If an investment project results in the production of both eligible and non-eligible coal, the 
mining undertaking should specify the proportional costs by reference to the revenue 
generated by sales of coal for eligible purposes in relation to the total revenue from sales of 
coal.  

(10) Granting procedure: The allocation of aid for initial investments will be based on a call for 
proposals. The coal mining undertaking shall provide an operating plan which defines the 
concept of the initial investment and the method of its implementation, including the dates 
of its commencement and completion. Moreover, the potential beneficiary of aid shall 
submit a financial plan which includes – the anticipated costs and expenses concerning the 
initial investment during the period of its implementation, as well as the economic 
efficiency of that investment, together with a forecast rate of return, financial items 
presented at least annually, the structure of financing of the initial investment together with 
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the sources of origin of the funds allocated for its financing, and the forecast of the prices of 
coal and the planned outlet markets. Finally, the beneficiary must fulfil several criteria such 
as the amount of its own contribution in the project, of the investment on improving safety 
and health conditions in a mine.  

(11) The beneficiary should prove impact of the subsidy on the economic viability of the 
supported undertaking. The economic viability will be verified at three levels: the initial 
investment, the mine, the coal-mining undertaking.  

(12) Monitoring of aid: Aid granted by the Minister of Economy will be transferred as a single 
payment or in instalments into a separate bank account specially designated for this purpose 
by the mining undertaking. The presentation of a report on the use of the instalment for the 
previous period will constitute the basis for the transfer of subsequent subsidy instalments.  

(13) For the purposes of monitoring the correctness of the spending of budgetary funds, mining 
undertakings are to submit to the Minister of Economy, in addition to quarterly reports, 
annual accounts together with a report on the implementation of the initial investment 
covered by the subsidy during the entire term of the investment. 

(14) The Minister of Economy will check whether the initial investment will enable the mine to 
stay in the market for a period of at least 5 years following the date of its completion. 

(15) The Industry Development Agency will monitor coal sales and prices in the case of 
domestic producers and importers, and ensure that aid would not unduly distort the 
competition on the electricity market, the market of combined heat and electricity 
production, the coke production market and the steel market. In Poland, the system of 
monitoring volumes and prices of imported coal was implemented in 2004 on the basis of 
Council Regulation (EC) No 405/2003 of 27 February 2003 concerning Community 
monitoring of imports of hard coal originating in third countries. 1 Moreover, any subsidy 
agreements with beneficiary undertakings will contain a provision in accordance with 
which the concerned undertakings would be obliged to ensure that the sales price would not 
be below the price of coal of similar quality imported from third countries. Additionally, 
the beneficiaries of the present aid scheme will provide the Polish authorities with the 
information on hard coal prices obtained in domestic sales and the information collected 
would be subject to verification. 

(16) Budget and aid intensity: The planned budget for the aid scheme stands at PLN 400m (EUR 
+/- 100m). The amount of aid cannot exceed 30% of the total cost of initial investments 
taking into account all other State aid awarded in relation to the same initial investment 
costs. The aid cannot be paid after 31 December 2010.  

(17) Context of the measure: The coal reserves in operational deposits account for only 32% of 
balance and equal about 16 billion tonnes of hard coal. On the other hand, the total hard 
coal reserves in Poland include about 27 billion tonnes. The degree of identification of 
these reserves varies. Due to underground mining technology, reserves are opened-up and 
used in batches. This means that a mine produces coal only from a part of its deposits. Due 

                                                 
1 OJ L 62 of 6.3.2003. 
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to geological characteristics, opening-up a subsequent batch of reserves makes it possible to 
reach further reserves. 

(18) In its decision of 22 June 2005 the Commission 2 accepted aid for the Polish coal sector on 
the base of a plan for accessing coal reserves. The authorised amount of aid for the year 
2004 was PLN 3.61bn. 

(19) According to the annual reports provided by the Polish authorities, the only type of aid 
granted to the Polish coal sector since Polish accession to the EU is aid to cover exceptional 
costs. This is the case also for the year 2010.3  

 

3. ASSESSMENT OF THE MEASURE 

Existence of aid within the meaning of Article 107(1) of the TFEU 

(20) A measure constitutes State aid under Article 107(1) of the TFEU if it fulfils the following 
conditions: any aid granted by a Member State or through State resources in any form 
whatsoever which distorts or threatens to distort competition by favouring certain 
undertakings or the production of certain goods shall, in so far as it affects trade between 
Member States. 

(21) The aid reduces the costs that coal undertakings should normally bear and therefore favours 
them. Being granted out of the public budget the present grant constitutes State resources. 
Such resources being granted to particular undertakings selected through a call for 
proposals, the subsidy favours certain undertakings. By favouring certain undertakings 
competing on the EU wide open market the subsidy may distort competition and hamper 
trade. 

(22) Consequently, the Commission considers that the notified measure constitutes State aid 
within the meaning of Article 107(1) of the TFEU.     

 

Lawfulness of the aid  

(23) Poland confirmed to the Commission that the payment of the aid is subject to the approval 
by the European Commission. Therefore Poland has fulfilled its obligation according to 
Article 108(3) of the TFEU by notifying the aid measure before its implementation.  

 

                                                 
2 Commission decision of 22 June 2005 in case N 571/2004 – Poland – State aid to the Polish coal sector 2004-2006, 

OJ C 87 of 11.04.2006.  
3 Commission decision of 2 April 2008 in case N 575/2007 – Poland – State aid to the Polish coal sector for the 

period 2008-2010, OJ C 102 of 24.04.2008. 
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Legal base of the compatibility assessment  

(24) The compatibility of the notified measure has to be assessed on the basis of Council 
Regulation (EC) No 1407/2002 of 23 July 2002 on State aid to the coal industry 4 
(hereinafter " the Coal Regulation").   

(25) This Regulation lays down the rules for the granting of State aid to the hard coal industry. 
Member States may, in accordance with Article 5 (2) of the Coal Regulation, grant aid 
intended to cover initial investment costs.  

 

Compatibility of the aid measure with the rules of the Coal Regulation 

 

Article 2 of the Coal Regulation  

(26) The notified measure concerns coal which meets the definition of coal provided by Article 
2(a) of the Coal Regulation: high-grade, medium-grade and low-grade category A and B 
coal within the meaning of the international codification system for coal laid down by the 
United Nations Economic Commission for Europe.  

(27) According to Article 2(d) of the Coal Regulation initial investment costs correspond to 
fixed capital costs directly related to infrastructure work or to the equipment necessary for 
the mining of coal resources in existing mines. 

(28) The Commission notes that a definition of initial investment costs in the present aid scheme 
corresponds to the definition from the Coal Regulation (see para. 5 of this Decision).  

(29) Moreover, Commission Decision 2002/871/EC of 17 October 2002 establishing a joint 
framework for the communication of information needed for the application of Council 
Regulation (EC) No 1407/2002 on State aid to the coal industry 5 contains an indicative list 
of costs eligible for the part-financing of initial investments. 

(30) The Commission notes that costs covered by the present aid scheme are compatible with 
the type of costs listed Form D of Annex III of the Decision 2002/871/EC (see para. 5).  

 

Article 3 (2) of the Coal Regulation 

(31) According to Article 3(2) of the Coal Regulation aid shall cover only costs in connection 
with coal for the production of electricity, the combined production of heat and electricity, 
the production of coke and the fuelling of blast furnaces in the steel industry, where such 
use takes place in the Community.  

                                                 
4 OJ L 205 of 2.8.2002, as amended.  
5 OJ L 300, 5.11.2002. 
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(32) The present aid scheme covers only costs related to eligible coal (see para. 8-9). Thus, this 
criterion is fulfilled. 

 

Article 4 (c)-(e) of the Coal Regulation 

(33) As stated in these provisions aid must not lead to any undue distortion of competition on 
different EU markets.  

(34) The Commission notes that measures introduced by the Polish authorities (see para. 15) 
will ensure the compliance with the relevant provisions.  

 

Article 5 (1) of the Coal Regulation 

(35) Firstly, aid can only be granted if it contributes to ensure access to coal reserves. It should 
be stressed that the present aid scheme excludes aid for purposes other than providing 
access to coal reserves (see para. 7). Thus, the examined measure fulfils this criterion.  

(36) Secondly, as the Polish authorities have neither granted any current production aid (see 
para. 19) nor they have any intention to do so during 2010, therefore the non-cumulation 
criterion of the current production and investment aid, as provided for in the last sentence 
of Article 5(1), is fulfilled.  

 

Article 5 (2) (a) of the Coal Regulation 

(37) According to Article 5 (2) (a) of the Coal Regulation the aid shall be earmarked for 
existing production units which have not received aid under Article 3 [operating aid] of 
Decision No 3632/93/ECSC or which have received aid authorised by the Commission 
under the said Article 3 having demonstrated that they were able to achieve a competitive 
position vis-à-vis prices for coal of a similar quality from third countries.  

(38) Firstly, it should be noted that the Treaty establishing the European Coal and Steel 
Community and its implanting measures, such as Decision No 3632/93/ECSC, expired 
before the accession of Poland to the EU.  

(39) Secondly, since accession the Polish authorities have only granted in favour of the hard 
coal sector aid to cover exceptional costs and not operating aid under Articles 3 of Decision 
No 3632/93/ECSC.  

(40) Therefore, the condition of Article 5 (2) (a) of the Coal Regulation is fulfilled.  
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Article 5 (2) (b) of the Coal Regulation  

(41) According to this provision the beneficiary must draw up an operating plan and a financial 
plan showing that the aid will ensure economic viability.  

(42) One of the selection criteria of beneficiaries is economic viability not only of the supported 
investment but also the mine and the whole coal-mining undertaking. Assessment of this 
criterion will be based on the operating and financial plans submitted by applicants (see 
para. 10). Thus, the provision of Article 5 (2) (b) of the Coal Regulation is respected by the 
measure.  

 

Article 5 (2) (c) of the Coal Regulation  

(43) The maximum aid intensity respects the level set by Article 5 (2) (c) of the Coal Regulation 
– 30% (see para. 16). 

(44) Finally, the Polish authorities confirmed that aid will not be paid after 31 December 2010. 
Thus, the Commission concludes that aid scheme respects provisions of Article 5 of the 
Coal Regulation.  

 

Article 6 (2) of the Coal Regulation  

(45) Article 6 of the Coal Regulation set the rule of degression of aid. The specific provision 
concerning Poland and the other the Member States acceding to the EU on 1 May 2004 was 
introduced which states that the overall amount of aid to the coal industry granted in 
accordance with Articles 4 and 5 shall not exceed, for any year after 2004, the amount of 
aid authorised by the Commission in accordance with Article 10 for the year 2004 6.  

(46) As stated above (see para. 18-19) the Commission authorised according to Article 10 of the 
Coal Regulation aid amounting to PLN 3.61bn for the year 2004. Thus, it is clear that the 
amount of the present aid measure, even cumulated with the aid to cover exceptional costs 
(PLN 356 062 700) 7, would not exceed the aid accepted by the Commission for the year 
2004.   Therefore, the degression of aid is respected. 

 

 

                                                 
6 Act concerning the conditions of accession of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, 

the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of 
Poland, the Republic of Slovenia and the Slovak Republic and the adjustments to the Treaties on which the 
European Union is founded, OJ L 236 of 23.9.2003.  

7 Commission decision of 2 April 2008 in case N 575/2007 – Poland – State aid to the Polish coal sector for the 
period 2008-2010, OJ C 102 of 24.04.2008. 
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Article 8 (2) of the Coal Regulation  

(47) Aid granted shall be the subject of separate accounts. As stated in para. 12 separate account 
is imposed on the beneficiary by the Polish authorities. Moreover, these authorities are 
obliged to monitor, control and even withdraw aid if the beneficiary has used the grant for a 
purpose other than to cover initial investment costs which contributes to ensuring access to 
coal reserves. Therefore, the provision of Article 8 (2) of the Coal Regulation is respected. 

 

Article 9 (5) of the Coal Regulation   

(48) According to this provision a Member State which intends to grant the aid must submit a 
provisional plan for accessing coal reserves which provides, for objective selection criteria, 
such as economic viability, to be met by the production units in order to receive aid for 
investment projects.  

(49) As stated in para. 18 of the present decision, in 2004 Poland submitted a plan for accessing 
coal reserves which provided for selection criteria such as economic viability, to be met by 
the beneficiary in order to receive aid for initial investment projects. In this plan the Polish 
authorities mentioned the possibility of aid for initial investment. The Commission took 
note of this plan and invited Poland to specify whether or not aid for initial investments 
would be granted. 8  The notification of the present measure fulfils this request. 

(50) Therefore, the Commission concludes that Poland has respected requirements of Article 9 
(5) of the Coal Regulation.  

 

Conclusion on the Coal Regulation  

 

(51) In view of the above, the Commission considers that the notified aid measure fulfils the 
Coal Regulation since its conditions are respected.  

 

4. DECISION 

 

(52) The Commission has accordingly decided to consider the aid measure compatible with 
Article 107 (3) (e) the TFEU. 

                                                 
8 Commission decision of 22 June 2005 in case N 571/2004 – Poland – State aid to the Polish coal sector 2004-2006, 

OJ C 87 of 11.04.2006, para. 135.  
 



10 

 

If this letter contains confidential information which should not be disclosed to third parties, 
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to agree to 
the disclosure to third parties and to the publication of the full text of the letter in the authentic 
language on the Internet site:  

http://ec.europa.eu/community_law/state_aids/state_aids_texts_pl.htm 

 
Your request should be sent by registered letter or fax to: 

European Commission 
Directorate-General for Competition 
State Aid Greffe 
Rue Josef II 70 
B-1049 Brussels 
Fax No: (+32)(0)22.96.12.42 

Yours faithfully 
For the Commission 

 

 

Joaquin ALMUNIA 
Vicepresident of the Commission 

 

http://ec.europa.eu/community_law/state_aids/state_aids_texts_pl.htm
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