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Sir, 

I. PROCEDURE 

(1) On 18 May 2009 Poland notified the scheme on recapitalisation of certain financial 
institutions (hereinafter "the scheme" or "the recapitalisation scheme") aimed at banks 
and insurance companies in Poland. The Commission requested additional information 
on 22 June, 19 August, 25 September, 5 October and 30 November 2009. The Polish 
authorities replied on 27 July, 11 September, 12 October, 5 November and 2 and 4 
December 2009 respectively.  

II. DESCRIPTION OF THE AID SCHEME 

1. The objective of the scheme 

(2) In response to the ongoing exceptional turbulence in world financial markets, Poland 
intends to bring forward a scheme designed to restore stability to the financial system 
and to remedy a serious disturbance to the economy of Poland. 

(3) The objective of the scheme is to strengthen financial stability of Poland by 
underwriting the issue of preference shares or subordinated debt by financial 
institutions. The scheme also allows for the nationalisation of institutions endangered by 
insolvency if it is necessary to prevent a threat to the stability of the financial system. 



The measure at stake complements the liquidity support granted under the support 
scheme for banks' funding in Poland1. 

2. The beneficiaries 
(4) According to the draft Act on the recapitalisation of certain financial institutions, which 

constitutes the legal basis of the scheme, the scheme is open to all banks or insurance 
companies established in Poland (whether Polish or foreign-owned), which are subject 
to the remedial procedure2 due to the threat to their stability3. The need for a capital 
increase must be indicated in the remedial plan aimed at overcoming the reasons that 
triggered the remedial procedure and threatened financial stability. The remedial plan is 
approved by the Polish supervisory authority, Komisja Nadzoru Finansowego 
(hereinafter "KNF"). 

3. Description of the measure 

Recapitalisation 
Form and amount of aid 
(5) Subject to the approval of its remedial plan by the KNF, a financial institution can 

obtain a State Treasury's underwriting guarantee covering up to 100% of the planned 
capital increase in form of preferential shares or subordinated debt instruments. The 
issue should be addressed to the beneficiary's existing shareholders or private third 
parties. The State guarantee will be triggered only if the issue is not taken up in whole 
or in part by the existing shareholders or third parties.  

(6) There are two possibilities of the State underwriting an issue of capital. Firstly, the State 
may guarantee the issue of subordinated debt classified as Tier 2. Under this scenario, if 
not all instruments covered by the guarantee are acquired by the private investors, the 
State fulfils its obligation by taking up the remainder. 

(7) Secondly, the State may underwrite an issue of shares. The underwriting of an issue of 
shares shall be performed by the State by means of:  

i. the acquisition of non-cumulative preferential shares classified as Tier 1, if the 
existing shareholders or third parties took up 50% or less of the share issue; 

ii. the acquisition of subordinated debt instruments, if the existing shareholders or 
third parties took up 50% or less of the share issue. The nominal value of the 
instruments acquired by the State will be equal to the difference between the 

                                                 
1  See Commission decision of 25 September 2009 in Case N 208/2009 Support scheme for banks' funding in Poland, 

OJ C 250, 20.10.2009, p.1.  
2  As referred to in Articles 142-146 of the Act of 29 August 1997 – the Banking Law, Journal of Laws of 2002, No. 72, 

item 665 as amended (ustawa z dnia 29 sierpnia 1997 r. - Prawo bankowe) or in Articles 187-189 of the Act of 22 
May 2003 on the insurance activity, Journal of Laws No. 124, item 1151 as amended (ustawa z dnia 22 maja 2003 r. o 
działalności ubezpieczeniowej).  

3  According to the Banking Law (as to be amended by the Act on the recapitalisation of certain financial institutions) 
and the Act on the insurance activity the possibility of a balance sheet loss, illiquidity and insolvency of banks or a 
threat to the interests of insurance policy holders, insureds and beneficiaries is sufficient to trigger the obligatory 
remedial procedures under the scrutiny of the KNF. However, the Polish authorities assume that the fulfilment of 
factors stated above do not predetermine that a given financial institution facing those circumstances is in distress. 



guaranteed amount and the total value of the issued shares taken up by the private 
investors. 

(8) Financial institutions participating in the scheme have to comply with the relevant 
Polish capital regulatory requirements or achieve the required levels of capital as the 
result of the implementation of the remedial procedure.  

(9) According to the State budget adopted for 2009 the limit of all the State Treasury 
guarantees (including this scheme) for 2009 is PLN 40 billion [ca. EUR 9.6 billion4]. 
There is no special limit for underwriting guarantees granted under the recapitalisation 
scheme.  

Other conditions of support 

(10) The Minister responsible for financial institutions (hereinafter "Minister of Finance") 
grants the guarantee by means of an agreement. The agreement will determine the 
detailed terms of the potential recapitalisation, including the amount of the guarantee, 
the method of calculating the price of shares or conditions of the issue of subordinated 
debt instruments, including their maturity, issue price and interest rate, the restrictions 
on dividends payment and the exact use of State resources. Furthermore, by way of the 
agreement the Minister of Finance will ensure a sufficient influence on the performance 
of the beneficiary5.  

(11) The underwriting guarantee cannot exceed the amount of the recapitalisation defined in 
the remedial plan approved by the KNF. Moreover, the KNF will supervise the proper 
implementation of the remedial plan. 

(12) The beneficiary of the underwriting guarantee is required to pay an underwriting fee. 
The fee will depend on the amount of the guaranteed issue and the rating of the 
financial institution. If the beneficiary is not rated, the fee will be set at a level 
appropriate for an institution vulnerable to adverse conditions.  

Table: Determination of underwriting fees  

 Standard & 
Poor's Co. 

Fitch Ratings Ltd. Moody's 
Investors Service 
Inc. 

Annual guarantee fees 

 Rating category  
Highest quality 
 

AAA AAA Aaa 0.4 % 
 

Very strong 
payment capacity  

AA + 
AA 
AA- 

AA + 
AA 
AA- 

Aa1  
Aa 2 

0.5 % 

Strong payment 
capacity 

A + 
A 
A- 

A + 
A 
A- 

Al  
A2  
A3 

0.6 % 

Adequate payment 
capacity 

BBB + 
BBB 
BBB- 

BBB + 
BBB 
BBB- 

Baa1  
Baa2  
Baa3 

0.9 % 

                                                 
4  Average NPB exchange rate on 20 November 2009 1 Euro = 4.15 PLN. 
5  Including the participation of the State's designees in the bodies of the financial institution. 



Payment capacity 
is vulnerable to 
adverse conditions 

BB + 
BB 
BB- 

BB + 
BB 
BB- 

Ba1  
Ba2  
Ba3 

2.0 % 

 

(13) The Polish authorities declare that the purchase price of beneficiary’s shares to be taken 
up by the State Treasury as a result of the guarantee performance will be determined by 
means of at least two out of five company valuation methods indicated in the Act of 30 
August 1996 on commercialisation and privatisation6.  

(14) With regard to the preferential shares, the State will be awarded with two votes per 
share at voting regarding the distribution of profit. Moreover, the shares are preferential 
in respect of the dividend and they will entitle the State to:  

i. 200% of the dividend paid on the ordinary shares in the first year for which the 
State Treasury is entitled to a dividend, 

ii. 300% of the dividend paid on the ordinary shares in the second year for which the 
State Treasury is entitled to a dividend, 

iii. 400% of the dividend paid on the ordinary shares in the third year and subsequent 
years for which the State Treasury is entitled to a dividend. 

(15) With respect to the subordinated debt instruments acquired by the State due to 
underwriting guarantee, the minimum coupon may not be lower than 200% of the 
Lombard rate7 of the Polish central bank, Narodowy Bank Polski, on an annual basis. In 
any event, the Polish authorities commit to ensure that the total expected annualised 
return on State investments is at least 10% (excluding the underwriting fee). 

(16) There are three main exit scenarios for these shares taken up by the State Treasury as a 
result of the guarantee performance, two of which are at the initiative of the State:  

i. the State can decide to sell the shares on the market;  

ii. if the financial institution fails to fulfil the terms of the guarantee agreement, the 
State Treasury will be entitled to submit the shares held for writing-off;  

iii. the shares are bought out by the other shareholders pursuant to a squeeze-out.  

(17) The minimum price for the shares of the beneficiary institution to be sold by the State 
following the scenario i) shall be determined in accordance with the Act of 30 August 
1996 on commercialisation and privatisation8. 

                                                 
6  The Act of 30 August 1996 on commercialisation and privatisation, Journal of Laws of 2002, No. 171, item 1397 as 

amended (ustawa z dnia 30 sierpnia 1996 r. o komercjalizacji i prywatyzacji) requires that at least two of the 
following methods are used to establish the real value of a company: discounted cash flow, replacement value, book 
value, liquidation value and profit multiplier valuation methods. 

7  The Lombard rate is the rate charged to banks by the Polish central bank for collateralized loan obligations. The 
Lombard interest rate is significantly higher then the central bank reference rate and the Warsaw Interbank Rate 
(WIBOR). For example on 20 November 2009 the Lombard interest rate was 5%, the central bank reference rate 
3.5% and the 1-month-WIBOR rate 3.55%. 200% of the Lombard rate corresponds to the penalty interest rate accrued 
on outstanding tax liabilities. 

8  See footnote 6. 



(18) In scenarios ii) and iii) the share price shall not be lower than the greatest of the 
following values: 

i. the price determined in accordance with the Act of 30 August 1996 on 
commercialisation and privatisation; 

ii. the average market price9 for three months preceding the resolution of the general 
assembly during which those shares were traded on the regulated market; 

iii. the purchase price of those shares multiplied by the step-up factor.  

(19) The Polish authorities commit to establish the step-up factor according to the following 
formula:  

step-up factor ≥ (1 + 2 * Lombard rate)n, where n indicates the length of State 
engagement in years.  

(20) The beneficiaries of the aid granted under the notified scheme will be prohibited from 
advertising referring to the State aid and from employing any other aggressive 
commercial strategies, which would not take place without the State support. Those 
limitations will apply in respect of both fundamentally sound and distressed institutions. 

(21) A dividend ban will be imposed on the distressed beneficiaries of the measure for the 
period of restructuring. In such a case however the preferencial dividend will be paid 
out to the State upon lifting the dividend ban.  

(22) Distressed financial institutions will not make any payments of coupon on hybrid capital 
during the restructuring period where a bank has no legal obligation to proceed with 
such payment. 

(23) Moreover, the scheme entails limitations in the remuneration policy for the members of 
the bodies and management of the beneficiary institution.  

(24) The Polish authorities commit to distinguish between fundamentally sound financial 
institutions and distressed financial institutions, using the criteria specified in points 13 
and 14 of the Commission Communication on the recapitalisation of financial 
institutions in the current financial crisis: limitation of aid to the minimum necessary 
and safeguards against undue distortions of competition (hereinafter "Recapitalisation 
Communication")10 and in the Annex thereto, before the support is granted. The Polish 
authorities will inform the Commission about the classification accomplished in relation 
to each beneficiary and provide all the data necessary to justify it regarding in particular 
the risk profile of the beneficiary institution and its remedial plan as well as details on 
the capital injection, at the time of recapitalisation taking place under the scheme at the 
latest. In the light of the above, Poland will submit either a restructuring plan or a 
liquidation plan for a distressed institution within six months of their recapitalisation. 
For fundamentally sound beneficiaries, Poland will submit a viability plan within the 
same time limit, proving its capability to conduct its business on a stand-alone basis 
upon the redemption/exit of the State capital. 

                                                 
9  Arithmetic average of volume weighted average of daily prices. 
10  OJ C 10, 15.1.2009, p. 2. 



(25) Should an already existing beneficiary need to approach the scheme for further support, 
Poland will notify it as an individual aid to the beneficiary. 

(26) The entry window of the measure, defined as the period when the underwriting 
guarantee agreements can be concluded under the scheme, is limited to six months from 
the date of the decision and the period when the factual implementation should be 
completed to three months from the date of the expiry of the scheme.  

(27) The Polish authorities commit to seek the Commission's approval, should it be necessary 
for the measures to continue beyond six months from the date of this decision.  

(28) The Polish authorities undertake to present every six months reports on the 
implementation of the scheme, including the list of all beneficiaries and all the relevant 
information.  

Nationalisation 

(29) If the financial institution is endangered by insolvency and in view of the Polish 
authorities it constitutes a threat to the stability of the national financial system, the 
State Treasury may nationalise that institution. In particular, a take-over may occur if 
the financial institution severely breaches the conditions of the guarantee agreement. 

(30) A financial institution shall be taken over by means of a compulsory buyout of shares 
from the existing shareholders by the State Treasury. The share price of the institution 
being nationalised will be determined as described in point (13) with a proviso that all 
aid granted in the context of the financial crisis will reduce the price of shares.  

(31) The State Treasury is obliged to sell the acquired shares of   the financial institution 
within the period of three years in general but by no means more than five years. 

III. POSITION OF POLAND 

(32) The Polish authorities acknowledge that the notified scheme constitutes State aid. They 
stress, however, that Poland has sought to make the measure as market-oriented as 
possible.  

(33) The Polish authorities claim that the notified measure is necessary to prevent harmful 
spill-over effects on the Polish financial system and on the economy as a whole. As the 
impact of the current global financial crisis is difficult to predict, the Polish authorities 
deem it necessary that the State is authorised to promptly recapitalise or nationalise 
affected financial institutions.  

(34) The Polish authorities consider the aid scheme to be compatible with the internal market 
as it helps to “remedy a serious disturbance in the economy of a Member State” within 
the meaning of Article 107(3)(b) TFEU11. Moreover, the Polish authorities consider that 

                                                 
11  With effect from 1 December 2009, Articles 87 and 88 of the EC Treaty have become Articles 107 and 108, 

respectively, of the Treaty on the Functioning of the European Union. The two sets of provisions are, in substance, 
identical. For the purposes of this Decision, references to Articles 107 and 108 of the TFEU should be understood as 
references to Articles 87 and 88, respectively, of the EC Treaty where appropriate. 



the notified scheme will not lead to any undue distortions of competition and adverse 
side effects on other Member States.  

IV. ASSESSMENT  

1. Existence of aid  

(35) As set out in Article 107(1) TFEU, any aid granted by a Member State or through State 
resources in any form whatsoever which distorts or threatens to distort competition by 
favouring certain undertakings or the production of certain goods shall, in so far as it 
affects trade between Member States, be incompatible with the internal market. 

(36) The Commission agrees with the position of Poland that the scheme contains State aid 
measures to the eligible financial institutions pursuant to Article 107(1) TFEU. The 
recapitalisation will enable beneficiaries to secure the necessary capital on more 
favourable terms or/and in a larger amount than would otherwise be possible in the light 
of the prevailing conditions in the financial markets. Since this confers an economic 
advantage on beneficiaries and strengthens their position vis-à-vis their competitors in 
Poland and in other Member States, these measures distort competition and affect trade 
between Member States. The advantage is selective since it benefits only beneficiaries 
under the scheme and is provided through State resources. 

(37) The Commission also recalls that a market economy investor expects a reasonable 
return on his investment12. However, if a firm is in difficulty or acts in an industry 
experiencing particular difficulties, it is normally not justified to assume a reasonable 
return13. For the current scheme this is confirmed by the fact that the State is only 
providing capital to the extent that existing shareholders and third parties were not 
willing to invest on a comparable scale or on similar terms (this is illustrated by the 
mechanism of the scheme), so that the State is only investing because no market 
economy operator was willing to invest on similar terms. Moreover, the scheme applies 
only to the financial institutions subject to a remedial procedure. The Commission 
consequently finds that aid measure in the form of recapitalisation constitutes State aid 
within the meaning of Article 107(1) TFEU. 

(38) As regards nationalisation of the financial institution, the Commission considers that a 
mere change of ownership does not in itself entail State aid to the beneficiary. 14 
However, it has to be also examined whether the nationalisation leads to an advantage 
for the existing shareholders. This can be excluded only if the price paid to the existing 
shareholders is a fair compensation for the shares and excludes any effects of State aid 
previously granted (or expected to be granted) to the financial institution. That implies 
that the price of shares will take into account the effect of the aid granted as well as the 

                                                 
12   Joined Cases T-228/99 and T-233/99 Westdeutsche Landesbank Girozentrale [2003] ECR II-435, 

paragraph 314. 
13  The Commission has set out this position in various communications, including the Communication on the 

application of Articles 92 and 93 of the EEC Treaty to public authorities' holdings, Bulletin EC 9-1984 and the 
Communication on the application of Articles 92 and 93 of the EEC Treaty and of Article 5 of Commission Directive 
80/723/EEC to public undertakings in the manufacturing sector, OJ C 307, 13.11.1993, p. 3. 

14  The Commission has set out this position in the communication on the application of Articles 92 and 93 of the EEC 
Treaty to public authorities' holdings, point 3.1. See also Commission decision of 22 December 2008 in case N 
638/2008 Guarantee scheme for banks in Latvia, OJ C 46, 25.2.2009, p. 9, point 33. 



speculation regarding the possible intervention of the State in the context of the 
financial crisis.  In that respect, the Commission notes that the share price of any 
institution being nationalised under the scheme will be determined by means of 
valuation pursuant to the Act of 30 August 1996 on commercialisation and privatisation. 
Poland commited that the valuation will take into account the effect of the aid granted 
as well as the speculation regarding the possible intervention of the State in the context 
of the financial crisis. In the light of the above, the Commission considers that the price 
does not seem to include State aid elements to the former owners of the financial 
institution. However, the Commission expects that non-existence of aid in this respect is 
to be demonstrated in the notification of a restructuring plan.15  

2. Compatibility of the financial support measures  

a)  Application of Article 107(3)(b) TFEU  

(39) Under the scheme Poland intends to provide an underwriting guarantee in favour of 
financial institutions. Given the present circumstances in the financial markets, the 
Commission considers that this measure may be examined under the TFEU and in 
particular under Article 107(3)(b) thereof.  

(40) Article 107(3)(b) TFEU empowers the Commission to declare aid compatible with the 
internal market if it is intended “to remedy a serious disturbance in the economy of a 
Member State”. The Commission recalls that the Court of First Instance expressly stated 
that Article 107(3)(b) TFEU is to be applied restrictively and must serve to remedy a 
disturbance in the whole economy of a Member State16.  

(41) The Commission has acknowledged that the global financial crisis can create a serious 
disturbance in the economy of a Member State and that measures supporting banks are 
apt to remedy this disturbance in its Communication on the application of State aid 
rules to measures taken in relation to financial institutions in the context of the current 
global financial crisis (hereinafter "Banking Communication")17, its Recapitalisation 
Communication, its Communication on the treatment of impaired assets in the 
Community banking sector18 and its Communication on the return to viability and the 
assessment of restructuring measures in the financial sector in the current crisis under 
the State aid rules19.  

                                                 
15  Therefore, this decision is without prejudice to the examination of the price paid on nationalisation in any individual 

case, which the Commission would deal with in the context of the restructuring plan. It is also without prejudice to the 
Commission's assessment of any other advantage that may accompany a nationalisation transaction for an individual 
financial institution. 

16  See in principle Joined Cases T-132/96 and T-143/96 Freistaat Sachsen and Volkswagen AG v Commission [1999] 
ECR II-3663, paragraph 167. Applied in the Commission’s decisions in Case C 47/1996 Crédit Lyonnais, OJ L 221, 
8.8.1998, p. 28, point 10.1, Case C 28/2002 Bankgesellschaft Berlin, OJ L 116, 4.5.2005, p. 1, point 153 et seq. and 
Case C 50/2006 BAWAG, OJ L 183, 26.03.2008, p. 7, point 166. See Commission decision of 5 December 2007 in 
Case NN 70/2007 Northern Rock, OJ C 43, 16.2.2008, p. 1, Commission decision of 30 April 2008 in Case NN 
25/2008 Rescue aid for WestLB, OJ C 189, 26.7.2008, p. 3 and Commission decision of 4 June 2008 in Case C 9/2008 
Sachsen LB, OJ L 104, 24.4.2009, p. 34. 

17  OJ C 270, 25.10.2008, p. 8. 
18  OJ C 72, 26.30.2009, p. 1. 
19  OJ C 195, 19.08.2009, p. 9. 



(42) It cannot be disputed that the current financial crisis has made access to capital more 
difficult for financial institutions across the board as it has eroded confidence in 
financial institutions’ creditworthiness. The Commission also considers that if the issues 
of lack of confidence are not addressed, it may result not only in difficulties for the 
banking sector but, owing to that sector's pivotal role in providing financing to the rest 
of the economy, may also have a systemic effect on the Polish economy as a whole. The 
Commission does not dispute that the present scheme is designed to address the 
problems of Polish financial institutions concerning the lack of confidence. Therefore, it 
finds that the scheme aims at remedying a serious disturbance in the Polish economy. 

b) Conditions for the application of Article 107(3)(b) TFEU 

(43) According to the Banking Communication, it must be stressed in the context of the 
application of Article 107(3)(b) TFEU that an aid measure or scheme may be declared 
compatible with the internal market only if it satisfies the general criteria for 
compatibility under Article 107(3)(b) TFEU, which imply compliance with the 
conditions of appropriateness, necessity20 and proportionality21. 

(44) With the Recapitalisation Communication, the Commission further refined its 
assessment criteria for State recapitalisation of financial institutions. The 
Communication acknowledges the appropriateness of capital support to financial 
institutions, notably to strengthen financial stability, to sustain lending to the entire 
economy and to deal with the risk of insolvency. The Communication distinguishes 
between fundamentally sound and distressed banks. In the case of temporary 
recapitalisations of the former, the Commission accepts a minimum remuneration based 
on the calculation of a price corridor with an average required rate of return of 7% on 
preferred shares with features similar to those of subordinated debt and an average 
required rate of return of 9.3% on ordinary shares relating to Euro area banks. The 
Recapitalisation Communication takes into account the possibility that banks' 
participation in recapitalisation operations is open to all or a good portion of banks in a 
given Member State, also on a less differentiated basis, and aimed at achieving an 
appropriate overall return over time. In this case the Commission accepts pricing 
mechanisms leading to a level of a total expected annualised return for all banks 
participating in a scheme which is sufficiently high to cater for the variety of banks and 
the incentive to exit. This level should normally be set above the upper bound of the 
price corridor. In addition, the Commission requests sufficient incentive to redeem the 
State participation when the market will so allow and behavioural safeguards against 
aggressive commercial expansion of a beneficiary institution.  

                                                 
20  See judgment in Case 730/79 Philip Morris [1980] ECR 2671. This line of authority was recently reaffirmed by the 

Court of Justice in its judgment in Case C-390/06 Nuova Agricast v Ministero delle Attività Produttive [2008] ECR I-
2577 where the Court held that "As is clear from Case 730/79 […], aid which improves the financial situation of the 
recipient undertaking without being necessary for the attainment of the objectives specified in Article 87(3) EC 
cannot be considered compatible with the common market".  

21  See Commission decision of 10 October 2008 in Case NN 51/2008 Guarantee scheme for banks in Denmark, OJ C 
273, 28.10.2008, p. 2, point 41; Commission decision of 13 October 2008 in Case N 507/2008 Guarantee scheme for 
banks in the United Kingdom, OJ C 290, 13.11.2008, p. 2, point 45; Commission decision of 13 October 2008 in Case 
NN 48/2008 Guarantee scheme for banks in Ireland, OJ C 312, 6.12.2008, p. 2, point 58. 



c) Assessment of the recapitalisation scheme  

Appropriateness 

(45) The objective of the recapitalisation measure is to ensure that financial institutions are 
sufficiently strongly capitalised so as to better withstand potential stress. The 
Commission has already observed in several cases that recapitalisation is in principle an 
appropriate means to strengthen the financial institutions and thus to restore market 
confidence22. 

(46) In addition, the Commission observes that the recapitalisation is permitted under the 
scheme only if it is incorporated into the remedial plan approved by the KNF. Hence, 
the determination of the necessary type and amount of capital increase is done in close 
cooperation with the Polish supervisiory authority, the KNF, which evaluates each 
financial institution based on objective criteria, with special regard to its market 
situation, risk profile and sufficient level of solvency as recommended in the 
Recapitalisation Communication23. Moreover, the aid measures granted under the 
scheme will address specific needs of the beneficiary institutions and the issue of 
financial stability. However, it is clear that such action taken under the supervision of 
the KNF does not replace a fully fledged restructuring plan and a viability plan and 
pursues a different aim to that of the Restructuring Communication. The scope of the 
recapitalisation scheme therefore seems appropriate24. 

Necessity 

(47)  As regards necessity, the Commission considers that the scheme is limited to the 
minimum necessary in scope and time.  

(48) With regard to the scope of the measures, the Commission recalls firstly that the budget 
of the recapitalisation is restricted by reference to the overall State budget limit for all 
State guarantees, including guarantees that can be granted under the complementary 
support scheme for banks' funding in Poland. The budgetary guarantee limit for 2009 is 
PLN 40 billion that corresponds to ca. EUR 9.6 billion (see point (9) above). Secondly, 
the amount necessary to withstand the crisis is established on the basis of a remedial 
plan by the KNF. Thirdly, the State will intervene only if the given financial institution 
is not able to obtain the required financing from the market.  

(49) In addition, distressed financial institutions will be subject to the ban on dividend 
payments and a restrictive policy on coupon payments on hybrid capital. This has the 
effect that no capital will be spent for these purposes in line with point 26 of the 
Restructuring Communication. 

(50) Furthermore, the Commission accepts that the underwriting guarantee agreements can 
be concluded under the scheme until 30 June 2010 and the factual implementation 

                                                 
22  See in particular Commission Decision of 13 October 2008 in Case N507/2008 Guarantee Scheme for banks in the 

United Kingdom, point 46 et seq. and Commission decision of 27.10.2008 in case N512/2008 Support measures for 
financial institutions in Germany, point 41 et seq. 

23  See in particular the Banking Communication,  point 19. 
24  This does not prejudge of the results of the ex post monitoring the Commission will make on the basis of the report 

the Polish authorities committed to submit within six months.  



should be completed no later than three months from the date of the expiry of the 
scheme. Should Poland intend to extend the measure beyond six months, the Polish 
authorities will seek further Commission approval.  

Proportionality 

(51) A key element in this respect is an appropriate, market-oriented remuneration on the 
capital invested. 

(52) The Commission recalls that the scheme is open to both financially sound and distressed 
financial institutions. Nevertheless, Poland decided to apply the same minimum pricing 
mechanism for both types of beneficiaries. 

(53) Regarding subordinated debt the annual interest rate to be paid amounts to 10% or more. 
This level of remuneration is higher than the minimum required for this type of 
instrument according to the Recapitalisation Communication. Moreover, given the risk-
free rates in Poland25 and the fact that financial institutions in distress are not excluded 
from the scheme, the Commission considers the level to be appropriate.  

(54) The Commission also notes it positively that if the recapitalisation takes the form of the 
preference shares, the issue price of the shares will be fixed on the basis of a market-
oriented valuation as indicated in point (13) above. Although the State is not acquiring 
these shares at a discount, the same effect is achieved through the requirement for the 
beneficiaries of the scheme to pay in any event the underwrtiting guarantee fee for the 
State support calculated on the total volume of the issue guaranteed by the State, 
payable upfront. The appropriate return comes from the preferential dividend 
(strengthened by the preferential voting rights regarding the distribution of profit) and 
the enhanced exit mechanism, whereby the price of the redemption of State capital 
increases cumulatively every year. This will occur thanks to the step-up factor that will 
apply for both financially sound and distressed financial institutions including those 
which undergo restructuring. As a result, the redemption price of State shares will 
increase even when a dividend ban will be in place.  

(55) Therefore, the requirement for adequate pricing is met irrespective of the type of 
instrument acquired by the State. 

(56) The scheme provides strong incentives for the beneficiary to redeem the State's 
investment as soon as market conditions permit, as proposed in point 31 of the 
Recapitalisation Communication. The exit incentives will stem from the preferential 
dividend paid to the State and the step-up factor. Additionally, the Commission notes 
the restrictive executive remuneration policy applied to the banks enerting the scheme. 

(57) Further, as regards proportionality, the nature of capital injections entails the need that 
the scheme must establish some clear ex ante behavioural safeguards in order to take 
steps avoiding undue distortions of competition26. In that respect, the Commission 
observes that the restructuring scheme concerned embodies a number of significant 
behavioural commitments, as indicated above in points (20) to (23) above. 

                                                 
25  The fixed rate of two-year Polish Treasury Bonds is 4,75% per annum. See also footnote 7. 
26  See in particular the Recapitalisation Communication, point 38. 



(58) The Polish authorities commit to distinguish between fundamentally sound institutions 
and those in difficulty prior to granting of aid in line with the criteria set out in points 13 
and 14 of the Recapitalisation Communication and its Annex. The Commission will be 
provided with all information justifying that classification as well as a remedial plan, at 
the time of recapitalisation taking place under the scheme at the latest. For financial 
institutions that are considered distressed, the Polish authorities commit to submit a 
restructuring plan within six months of the recapitalisation. The Commission assumes 
that this will also be the case for financial institutions that are put into public ownership. 
The use of State capital for these institutions should only be accepted on the condition 
of either a bank's winding-up or a thorough and far-reaching restructuring based upon 
the restructuring plan.  

(59) As indicated in the Annex to the Restructuring Communication, the restructuring plan 
should contain all State aid received as individual aid or under a scheme during the 
restructuring period and all such aid needs to be justified as satisfying all criteria 
prescribed by the Restructuring Communication (i.e. return to viability, own 
contribution by the beneficiary and limitation of competition distortion). Accordingly, 
once a Member State is under an obligation to submit a restructuring plan for a certain 
aid beneficiary, the Commission needs to take a view in its final decision as to whether 
any aid granted during the restructuring period satisfies the criteria required for the 
authorisation of restructuring aid. To this end an individual ex ante notification is 
necessary.  

(60) Furthermore, the Commission recalls that, based on paragraph 16 of the Restructuring 
Communication, if aid not initially foreseen in a notified restructuring plan is necessary 
for the restoration of viability, this additional aid cannot be granted under an approved 
scheme but needs to be subject to individual ex ante notification and any such further 
aid will be taken into account in the Commission’s final decision on that bank. 

(61)  For fundamentally sound beneficiaries, Poland will submit a viability plan within the 
same time limit, proving its capability to conduct its business on a stand-alone basis 
upon the redemption/exit of the State capital. 

(62) Finally, the Polish authorities commit to report on the functioning of the scheme semi-
annually, as required under paragraph 40 of the Recapitalisation Communication. 

(63) On the basis of the above, the recapitalisation scheme can be considered compatible 
with the internal market. 

DECISION 

The Commission concludes that the scheme constitutes a State aid within the meaning of 
Article 107(1) TFEU.  

Since the conditions for aid to be approved under Article 107(3)(b) TFEU are met, it is 
compatible with the internal market, so that the Commission raises no objections against it. 

If this letter contains confidential information which should not be disclosed to third parties, 
please inform the Commission within five working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 



agree to the disclosure to third parties and to the publication of the full text of the letter in the 
authentic language on the Internet site: 
http://ec.europa.eu/community_law/state_aids/state_aids_texts_pl.htm  
 

Your request should be sent by registered letter or fax to: 

European Commission 
Directorate-General for Competition 
State Aid Registry 
Rue de la Loi/Wetstraat, 200 
1049 Brussels, 
Belgium 
Fax: (32-2) 296 12 42 
 
 For the Commission 
  
 
 
 Neelie KROES 
 Member of the Commission 
 

http://ec.europa.eu/community_law/state_aids/state_aids_texts_pl.htm
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