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Sir, 

1. PROCEDURE 

(1) Denmark notified the measures covered by this decision to the Commission by 
letter dated 6 March 2009, registered with the Commission on the same date. 
Complementary information, necessary for the Commission’s assessment of the 
aid, was submitted by Denmark on 18 March 2009, 27 March 2009, 8 April 2009, 
15 April 2009 and 29 April 2009. 

2. BACKGROUND AND BENEFICIARY 

(2) Fionia Bank is a regional, full-service bank with a market base on the island of 
Funen and neighbouring islands in central Denmark. Fionia Bank's headquarters 
are located in Odense. In total, Fionia Bank has 34 branches with fund 
management centres in Odense and Copenhagen. It is currently the 9th largest 
bank in Denmark with assets of DKK 32.786,7 million as per 31.12.2008. Fionia 
Bank's Markets division counsels and services a number of large investment and 
institutional customers. Fionia Bank also functions as a niche bank on the 
wholesale financing market and has growing wholesale banking business 
operations with respect to local financial institutions.   

(3) Fionia Bank has 84 000 private customers and 7 500 corporate customers. Fionia 
Bank's capital base amounts to DKK 181 405 200. Of these Fionia Fonden owns 



39.9 % and the remaining 60.1 % is owned by some 27.000 minority 
shareholders, most of which are customers.  

(4) In its half-yearly report for 2008, the Bank reported large write-downs on real 
property exposures. Following this announcement, the Danish Financial 
Supervisory Authority (hereinafter the “Financial Supervisory Authority”) 
performed an on-site inspection of Fionia Bank in October and November 2008. 
This inspection included the review of approximately 54 % of the Bank's loans 
and guarantees portfolio, including the 101 largest exposures. 

(5) The inspection led the Financial Supervisory Authority to the conclusion that 
substantial write-downs had to be made. On 25 November 2008 the Financial 
Supervisory Authority ordered Fionia Bank to recalculate the solvency ratio as 
well as the actual solvency need. 

(6) On 11 December 2008, Fionia Bank reported back to the Financial Supervisory 
Authority a solvency ratio of 8.3 % and an actual solvency need calculated 
according to its internal capital adequacy assessment of 8 % as per November 
2008. Subsequently, the Financial Supervisory Authority informed Fionia Bank 
that it did not agree with its assessment of solvency needs, which the Authority 
assessed to be no less than 11.5%. Among other things the Financial Supervisory 
Authority found that Fionia Bank did not assess its exposures in accordance with 
the legal rules concerning large exposures. 

(7) Resulting from the dialogue with the Financial Supervisory Authority, Fionia 
Bank declared on 22 February 2009 that the bank estimated the individual 
solvency need to be 11.5% and notified the Financial Supervisory Authority of 
the fact that it did not comply with the individually assessed solvency need as 
stipulated in accordance with section 124, ss. 4, of the Financial Business Act. As 
a result of Fionia Bank's failure to meet the solvency requirement, Fionia Bank 
breached its funding agreements and the repayment of the respective liabilities 
has therefore become due. 

(8) In a decision of 22 February 2009, the Financial Supervisory Authority ordered 
Fionia Bank to meet the solvency requirement by 15 April 2009, 16:00. On 6 
April 2009 the Authority decided to postpone the deadline for the fulfilment of 
the solvency requirement until 1 May 2009, 16.00 (see paragraph (17) below). 
This deadline has been further extended to 1 June 2009. 

(9) Consequently, the Bank requested Afviklingsselskabet til sikring af finansiel 
stabilitet A/S (the Financial Stability Corporation, hereinafter “FSC”) established 
under the Danish State aid scheme for the financial sector1 (hereinafter “the 
Danish Scheme”) for financial assistance, resulting in the support measures 
described below. 

(10) Fionia Bank's senior debt is rated A3 and the hybrid core capital is rated C (i.e. 
close to default). There are no CDS data for Fionia Bank. 

                                                 
1  See Commission decision of 10 October 2008 in case NN 51/2008 Guarantee scheme for banks in 

Denmark (OJ C 273, 28.10.2008, p. 2). 



3. THE FINANCIAL SUPPORT MEASURES 

3.1. The Framework Agreement 

(11) On 22 February 2009, an agreement was reached between FSC and Fionia Bank 
(hereinafter “the Framework Agreement”). The aim of the Framework Agreement 
is to establish the basis for a restructuring of Fionia Bank's business operations. 

(12) Under the Framework Agreement, Fionia Bank will change its name to Fionia 
Bank Holding A/S (hereinafter “the Old Bank”), and establish a subsidiary, to be 
named Fionia Bank A/S (hereinafter "New Fionia")2. 

(13) All of the Old Bank's assets and liabilities will be transferred into New Fionia, 
except the subordinate debt and equity which will remain with the Old Bank. The 
FSC will purchase or subscribe to a single of New Fionia's shares and appoint a 
member of the Board. All other shares will be subscribed by the Old Bank. The 
Old Bank will be eventually wound up. Under a Share Pledge Agreement, the 
shares of New Fionia will be held in security by FSC in respect of both support 
measures, and FSC will have all economic and voting rights associated with these 
shares. FSC will thus have full control over New Fionia.  

(14) New Fionia will receive funding in the form of two distinct measures:  

(a) the provision of a credit facility (Credit Facility Loan Agreement) which 
is nominally unlimited. Denmark has however notified a limit of DKK 5.1 
billion (corresponding to the sum of senior liabilities in the bank, which is 
the maximum needed to effectuate timely repayment of creditors) and 
undertaken  to re-notify any plans to extend the facility above that amount; 
and  

(b) an injection of capital (Hybrid Capital Loan Agreements) to bring the 
level of solvency up to a constant level of 11.5 % for the rescue aid period 
(i.e. until 15 October 2009). In terms of amount, the need for a capital 
injection is currently estimated at DKK 1 billion. 

(15) These measures will only be provided to New Fionia, and there will therefore be 
full separation between the Old Bank and New Fionia. The purpose of the Old 
Bank will only be to own (without controlling) the shares of New Fionia. FSC 
and the Old Bank are in agreement that the operation of New Fionia shall be 
aimed at stabilising the New Fionia's business operations, including reduction of 
the risk and exposure in respect of the real property segment, as well as a 
strengthening of deposits. 

(16) On 10 March 2009, the measures were adopted at Fionia Bank's general 
shareholders' meeting. The name change will take effect when the Old Bank's 
banking licence is handed in, which according to the Framework Agreement is to 

                                                 
2  All references to "Fionia Bank" hereinafter in the decision refer to Fionia Bank before the changes in 

its structure under the Framework Agreement. However, the Commission notes that the express 
purpose of the Framework Agreement and of the changes in the organisational structure is to ensure the 
continued commercial operations of Fionia Bank. The Commission will therefore consider that Fionia 
Bank and the New Bank constitute one entity for the purposes of identifying the beneficiary of the state 
aid. 



take place upon expiration of the deadline set by the Financial Supervisory 
Authority. The Credit Facility Loan Agreement and the Share Pledge Agreement 
were signed on 26 March 2009. 

(17) As it has proven not to be feasible to complete the transaction described in the 
Framework Agreement before 15 April 2009, the Financial Supervisory Authority 
decided on 6 April 2009 to postpone the deadline for the fulfilment of the 
solvency requirements until 1 June 2009. 

3.2. The financial support measures 

3.2.1. The Credit Facility 

(18) With the view to allowing the whole set-up to take place, i.e. the transfer of assets 
and liabilities from the Old to the New Fionia, (which normally required the Old 
Fionia's creditors consent), a credit facility line of up to DKK 5.1 billion is put at 
the disposal of New Fionia to allow it to honour maturing contractual 
commitments. Any increase of this amount requires the consent of FSC and New 
Fionia. The loans will be repaid at the latest upon termination of the credit 
facility. Interest is due on 1 January, 1 April, 1 July and 1 October every year 
until all debt under the credit facility has been repaid. 

(19) The interest rate for the credit facility is floating and set as the Commission's state 
aid reference interest rate3 for Denmark at any given time (currently 4.57 %) but 
must be however at least two percentage points above Danmarks Nationalbank's 
(hereinafter "the Central Bank") ordinary lending rate (currently 2.00 %). In 
addition, New Fionia must pay a commitment fee to FSC from the date of signing 
the said agreement, corresponding to 0.35 % of the credit facility per annum. 
Consequently, the present cost of the loan is 4.57 % interest rate plus 0.35 % fee, 
and it can never be less than 4 % interest rate plus 0.35 % commitment fee. 

(20) Furthermore, a mechanism has been put in place in order to ensure that the credit 
facility is only used when needed. The agreement stipulates that no later than five 
business days before the beginning of a two week period, New Fionia must 
provide FSC with a statement of expected cash needs for the next two week 
period, including an account of any material deviation from and any material 
changes in assumptions made in New Fionia’s liquidity budget for 2009. FSC will 
thereafter inform Fionia Bank of the amount that may be drawn under the credit 
facility for the next two week period. Moreover, as indicated above in relation to 
the Share Pledge Agreement, Old Fionia will provide collateral for its obligations 
in the form of shares it holds in New Fionia.  

(21) Denmark has informed the Commission that on 15 April 2009 the FSC authorised 
Fionia Bank to draw up to DKK 1.5 billion under the credit facility until the 
transaction between the Old Bank and New Fionia is fully concluded. The reason 
for this is that Fionia Bank had to meet certain commitments which would have 
entailed that without this measure it would have infringed the minimum liquidity 
requirements as set in Danish banking regulations. 

                                                 
3 Calculated according to Commission Communication on the revision of the method for setting the 

reference and discount rates (OJ C 14, 19.1.2008, p. 6). 



3.2.2. The Capital Injection 

(22) Under the Framework Agreement, it was agreed that FSC undertakes to 
strengthen New Fionia's capital base by contributing additional capital, to the 
effect that New Fionia's solvency ratio should reach approximately 13 %. 
However the Danish authorities accept that a level of capitalisation of 11.5 % 
would suffice in the rescue period. The notified measure is consequently limited 
to the provision of capital necessary to maintain a constant level of capitalisation 
over the period covered by this decision, i.e. until 15 October 2009.  

(23) The capitalisation takes the form of two separate loan agreements on the 
provision of hybrid core capital for a combined hybrid core capital injection of 
DKK 1 billion. 

(24) Hybrid Core Capital Agreement A sets out the conditions for FSC's provision of a 
hybrid core capital loan to New Fionia for an amount of DKK 864.7 million, 
corresponding to that part of the combined hybrid core capital injection which 
constitutes up to 35 % of New Fionia's core capital on the date of signature of the 
agreement. The Agreement furthermore provides for a right to convert the loan 
into equity (core capital). The remuneration for the loan will be the Central Bank 
lending rate (at present 2%) plus a risk premium of 10.12% fee intended to reflect 
market pricing of the bank's risk profile, i.e. a total of 12.12%4. However, to take 
into account the price of the right of conversion for the lender (i.e. FSC) 
estimated at 2.16%, this element will be deducted, so that the net interest rate 
applicable will be 9.96%. Given the right of the conversion, remuneration of 
9.96% corresponds to the minimum remuneration that FSC will earn on the 
hybrid core capital loan A. 

(25) Likewise, Hybrid Core Capital Agreement B governs the conditions regarding a 
hybrid core capital loan to New Fionia for an amount of DKK 135.3 million, 
corresponding to that part of the combined hybrid core capital injection which 
constitutes more than 35 % of New Fionia's core capital on the date of signature 
of the agreement. In contrast to Hybrid Core Capital Agreement A, this 
Agreement furthermore prescribes an obligation to convert the loan into equity 
(core capital) if New Fionia does not meet the solvency requirements or if so 
requested by the Financial Supervisory Authority, were it to consider that there is 
an immediate risk that New Fionia would not meet the requirements. The 
remuneration for the loan will be the Central Bank lending rate (at present 2%) 
plus a risk premium of 10.12% fee intended to reflect market pricing of the bank's 
risk profile, i.e. a total of 12.12%. 

(26) New Fionia will have a share capital of DKK 200 million on the date of signature 
of the Hybrid Core Capital Agreements.  

                                                 
4  The remuneration was computed on the basis of the methodology applied in the Denmark’s bank 

recapitalisation scheme (state aid NN 31a/2009, see OJ C 50, 3.3.2009, p. 3). Denmark has used the 
risk premium that applies for the category of banks with the lowest credit rating under this scheme 
(8.25%) plus an average market premium of 1.87%, i.e. a total of 10.12%. 



4. DENMARK’S POSITION 

(27) Denmark considers that the credit facility and the capital injection constitute State 
aid within the meaning of Article 87(1) EC. 

(28) According to the Danish authorities the aid measures fall within the scope of the 
Danish scheme. As Fionia Bank fulfils the conditions laid out in § 7 of the 
Financial Stability Act it falls within the Danish Scheme although it has to be 
notified to the Commission as Fionia Bank exceeds the € 3 billion notification 
threshold provided for in the scheme5. According to the Danish authorities the aid 
to the New Bank should be assessed on the same legal basis as the Danish 
scheme, i.e. Article 87(3)(b) of the EC Treaty.  

(29) The Danish authorities argue that in the present global financial crisis, the failure 
to provide assistance to Fiona Bank could lead to a run on the bank which could 
end in insolvency procedure. Given Fionia Bank's size, strong local connection 
and its high degree of foreign funding, such events could have serious 
consequences expanding beyond the bank itself and have a strong negative impact 
on Danish financial markets. 

(30) Denmark has provided a letter from the Danish Central Bank which considers that 
a default of Fionia would be a major risk for Danish financial stability. The 
Central Bank further considers that from a national perspective Fionia Bank has a 
systemic effect and there is a risk that money markets, which are not well-
functioning at the moment, would be even further upset in case of a default.  

(31) Furthermore, the Danish authorities consider Fionia Bank to be a firm in 
difficulty within the meaning of section 2.1 of the Rescue and Restructuring 
Guidelines6 (hereinafter “the Rescue and Restructuring Guidelines”). This view is 
supported by the Financial Supervisory Authority in its statement of 25 February 
2009. In its statement, the Financial Supervisory Authority notes that without the 
injection of capital from FSC, Fionia Bank would not meet the legal solvency 
requirements under § 124 of the Danish Financial Business Act. It would 
therefore not be legally possible for Fionia Bank to commence business 
operations without the said capital injection. Consequently, the Danish authorities 
committed to submit to the Commission a comprehensive restructuring plan or a 
liquidation plan or proof that the loan has been reimbursed in full and/or that 
guarantees have been terminated no later than six months after the first 
implementation of the rescue aid measure. 

(32) In the light of the foregoing, the Danish authorities consider that the measures can 
be declared compatible with the common market as they aim to remedy a serious 
disturbance in the Danish economy pursuant to Article 87(3)(b) of the EC Treaty. 

                                                 
5  See paragraphs 28, 36 and 55-57 of Decision NN 51/2008. 

6  Commission Communication – "Community guidelines on state aid for rescuing and restructuring firms 
in difficulty" (OJ C 244, 1.10.2004, p. 2). Concerning the compatibility criteria for rescue aid, see 
point 25. 



5. ASSESSMENT 

5.1. Existence of State Aid 

(33) As set out in Article 87(1) of the EC Treaty, any aid granted by a Member State 
or through state resources in any form whatsoever which distorts or threatens to 
distort competition by favouring certain undertakings or the production of certain 
goods shall, in so far as it affects trade between Member States, be incompatible 
with the common market. 

(34) Given that Fionia Bank is active in the financial sector, which is open to intense 
international competition, any advantage from state resources to the New Fionia 
would have the potential to affect intra-Community trade and to distort 
competition. 

(35) The notified measures would be provided to New Fionia through the Financial 
Stability Corporation which is a key component of the existing State aid scheme 
for banks in Denmark as a vehicle set up to provide aid for the orderly winding up 
of insolvent banks.  

(36) The support measures allow New Fionia to get financing in a situation where it 
would have been unable to find adequate funding on the market, especially in 
view of the present financial and economic crisis situation. This gives an 
economic advantage to Fionia Bank and strengthens its position compared to that 
of its competitors in Denmark and other Member States that are not benefitting 
from public support. The measure must therefore be regarded as distorting 
competition and affecting trade between Member States. The advantage is 
provided through State resources and is selective since it only benefits one bank. 

(37) The Commission agrees with the position of Denmark that the support measures 
constitute State aid to Fionia Bank pursuant to Article 87 (1) of the EC Treaty.  

5.2. Legal basis for assessment 

5.2.1. Individual measure outside the scheme NN 51/2008 

(38) The Commission cannot share the view of the Danish authorities that the notified 
aid is within the scope of the Danish guarantee scheme approved by the 
Commission in the Danish scheme. 

(39) The objective of the Danish scheme is twofold. The primary objective is to enable 
the Danish banks to get again access to the interbank lending market and to obtain 
liquidity by ways of a guarantee on deposits and senior debt will. As a secondary 
objective, depositors and other ordinary creditors will be protected from suffering 
losses by their claims against insolvent banks being paid in the context of the 
controlled winding-up of insolvent banks. Measures covered by the scheme are i) 
a guarantee on debt and ii) the winding up of insolvent banks. 

(40) The notified aid does not fall under either of the categories of measures as 
provided for in the Danish scheme. Contrary to the rationale of the Danish 
scheme, the declared purpose of the notified aid is not the orderly winding up but 
the restructuring of Fionia's Bank's business operations that will be pursued 



within the New Fionia7. The Commission considers that the notified aid falls 
outside the scope of the Danish scheme. The compatibility of the aid must 
therefore be assessed independently of the provisions of the scheme. 

5.2.2. Application of Article 87(3)(b) EC 

(41) The Commission considers that it is appropriate to examine the State measure 
directly under the Treaty rules and in particular under Article 87(3)(b) EC. 

(42) Whilst according to point 9 of the Banking Communication8, Article 87(3)(b) EC 
is in particular available as a legal basis regarding aid granted by way of a general 
scheme available in a Member State, ad hoc interventions by Member States are, 
according to point 10, not excluded in circumstances fulfilling the criteria of 
Article 87 (3) (b) EC. According to the Danish authorities, Fionia Bank must be 
considered as a firm in difficulty within the meaning of point 11 of the Rescue 
and Restructuring Guidelines as it cannot recover through its own resources or 
with the funds it obtains from its owners/shareholders or from market sources. 
The Commission accepts this assessment. 

(43) Furthermore, as the notification provides for a capital injection to the effect that 
New Fionia's solvency ratio should reach a level of 11.5% the Commission 
follows the principles as set out in the Recapitalisation Communication9. 
 

(44) The Commission accepts that the current financial crisis has created exceptional 
circumstances in which the bankruptcy of one bank may undermine trust in the 
financial system at large, both at national and international level. This may be the 
case even of a bank of moderate size, such as Fionia, and particularly so in the 
case of a small economy such as Denmark where counterparts may tend not to 
distinguish between individual banks, thus extending the lack of confidence 
generated by the failure of one bank to the whole sector10. Given the great 
uncertainty due to the financial crisis and the necessity of external funding of the 
Danish banking sector, a lack of confidence in the Danish financial system could 
severely affect the whole Danish economy.  

(45) The Commission therefore accepts that in the present turmoil failure of Fionia 
Bank could have entailed a serious disturbance of the Danish economy.  

(46) The Commission consequently assesses the measures on the basis of Article 
87 (3) (b) EC as interpreted in the Banking Communication (in particular point 
10) and in the Recapitalisation Communication (in particular points 43 to 45), and 

                                                 
7  Clause 7.2 Framework Agreement 

8  Commission Communication - "The application of State aid rules to measures taken in relation to 
financial institutions in the context of the current global financial crisis" (OJ C 270, 25.10.2008, p. 8). 

9 Commission Communication – "The recapitalisation of financial institutions in the current financial 
crisis; limitation of aid to the minimum necessary and safeguards against undue distortions of 
competition" (OJ C 10, 15.1.2009, p. 2). 

10 Cf the Commission’s decisions in state aid case NN 39/2008 Aid for liquidation of Roskilde Bank and 
NN 64/2008 Rescue aid to Carnegie Bank. 



with due account of the relevant principles of the Rescue and Restructuring 
Guidelines11.  

5.3. Lawfulness of the aid 

(47) Denmark has notified the aid under article 88.3 EC. However, as indicated above, 
on 15 April 2009 the FSC authorised Fionia Bank to access DKK 1.5 billion 
under the credit facility. The Commission therefore finds that the notified aid in 
the form of a credit facility has been put into effect without Commission 
authorisation in breach of the standstill obligation in Article 88 (3) of the EC 
Treaty. It notes however positively that the hybrid capital loans have not been 
implemented yet. 

5.4. Compatibility 

5.4.1. General considerations 

(48) As set out in the Banking Communication, in line with the general principles 
underlying the State aid rules of the Treaty, which require that the aid granted 
does not exceed what is strictly necessary to achieve its legitimate purpose and 
that distortions of competition are avoided or minimized as far as possible, and 
taking due account of the current circumstances, all general support measures 
have to be: 

– well-targeted in order to be able to achieve effectively the objective of 
remedying a serious disturbance in the economy; 

– proportionate to the challenge faced, not going beyond what is required to 
attain this effect, and 

– designed in such a way as to minimize negative spill-over effects on 
competitors, other sectors and other Member States. 

(49) The Commission agrees with the Danish authorities that Fionia Bank has to be 
considered as a bank in difficulties, i.e. not a fundamentally sound bank, notably 
due to a significant recapitalization needed (exceeding 2% of risk weighted 
assets) to satisfy the minimum capital adequacy requirements. It follows that the 
bank's activities need to be restructured for it to operate on a viable basis. In this 
regard, the Commission takes note of Denmark’s commitment to provide a 
comprehensive restructuring or a liquidation plan or a proof that the measures 
have been reimbursed in full and/or terminated for Fionia Bank by 15 October 
2009 at the latest.  

5.4.2. The aid is well targeted 

(50) The purpose of the aid – of both the credit facility and the capital injection – was 
to eliminate the threat to the stability of the Danish economy that the failure of 
Fionia Bank would have entailed. In order to do so, the aid had to remedy the 
identified cause of Fionia Bank's problems, i.e. its inability to find sufficient 

                                                 
11  See in particular chapter 3.2 of the Rescue and Restructuring Guidelines. 



liquidity and capital on the market in as far as it is needed to keep the bank afloat 
before a long-term resolution plan is drawn for the bank.  

(51) The Commission considers that the aid instruments chosen by the Danish 
authorities, i.e. the provision of credit facility and of a convertible loan in the 
form of hybrid core capital is a necessary and appropriate means to address Fionia 
Bank's liquidity and solvency problems.  

(52) In the current market circumstances the Commission agrees that it is unlikely for 
Fionia to be able to raise on the market both the capital needed to meet the 
solvency requirements as set by the Financial Supervisory Authority and to find 
the liquidity necessary for it to perform its day to day operations. Notably, the 
Commission considers that in view of the set up of the agreement with the 
previous shareholders of the bank, they would have tried any market solution, if it 
where available before seeking for State support. Therefore, aid in form of a 
capital injection and liquidity support appears to be an appropriate means to 
address Fionia Bank's liquidity and solvency problems. The aid is consequently 
appropriate and well-targeted. 

5.4.3. Proportionality and limitation of distortion of competition as regards 
the credit facility 

(53) As set out in the Banking Communication, the aid should be restricted to the 
amount necessary to keep the firm in business for the period during which the aid 
is authorised12. 

(54) In this respect, the Commission considers that the Recommendation on 
government guarantees on bank debt issued by the European Central Bank on 20 
October 2008 provides relevant guidance mutatis mutandis also for the 
remuneration of liquidity assistance.13 The credit facility has been notified as 
rescue aid for six months after which Denmark will either submit evidence of full 
repayment or a liquidation or a restructuring plan (the Commission’s approval of 
the terms of the loan in the present decision would consequently be limited to six 
months and would, in the case of restructuring or liquidation, be reassessed by the 
Commission). The ECB recommends that the pricing of debt with maturities of 
less than one year should be based on an overall flat fee of 50 basis points without 
an add-on fee. However, in this case, consideration must be had to the fact that 
Fionia Bank was in difficulty. To ensure that the aid is limited to that necessary, 
the pricing of the assistance should reflect the increased risk. In view of the 
benchmark provided by the ECB recommendations, the Commission considers 
that the interest rate applied to the credit facility  i.e. the Central Bank lending 
rate with an add-on of at least 200 basis points adequately reflect the risks 
involved and constitutes a sufficiently high price to ensure that New Fionia will 
not draw on the credit facility to a greater extent than strictly necessary.  

 
(55) Under the Framework Agreement the facility is intended to be used where the 

New Fionia has to redeem debt that has become due because it has been unable to 

                                                 
12  See also point 25(d) of the rescue and restructuring guidelines. 

13  See Commission decision in state aid NN 64/2008 Rescue aid to Carnegie Bank at point 40. 



take over senior loans. It can thus not be used to engage in an expansion of the 
bank's activities.  

(56) In addition the credit facility agreements explicitly provide that the facility may 
not be used to aggressively pursue financial markets or to invest in new activities 
other than in the normal course of its banking business. The Bank may not make 
any transactions that extend beyond continuing its existing activities without the 
consent of the FSC. 

(57) Furthermore, the Commission notes that Fionia Bank has drawn up a liquidity 
budget outlining its estimated liquidity needs for 2009. This budget shall serve as 
the basis for any disbursements under the credit facility. Before each two week 
period, the New Fionia must inform FSC of expected cash needs for the next 14 
days (including an account for any material deviation from assumptions made in 
the liquidity budgets for Fionia Bank). The payment of the requested amount has 
to be approved by the FSC, and if the needs of the New Fionia are less than 
estimated in the budget it can only draw the amount actually necessary.14 The 
amount that can be drawn under the credit facility is capped at DKK 5.1 billion. 

(58) In view of the above, the Commission considers that there are sufficient 
guarantees that the aid provided through the credit facility will not go beyond 
what it necessary to keep the firm in business under the rescue period. 

5.4.4. Proportionality and limitation of distortion of competition as regards 
the capital injection 

(59) The objective of granting hybrid core capital to Fionia Bank is to enable the bank 
to continue to satisfy the solvency requirement and to ensure that it is sufficiently 
capitalised so as to withstand potential losses from the revaluation of the financial 
instruments held during a rescue period of six months. The hybrid core capital is 
thus intended to prevent the bank from getting further into difficulties as a result 
of the existing ongoing crisis. 

(60) The hybrid core capital, which is to be granted to the New Fionia, is limited to the 
minimum necessary in scope and time. 

(61) As regards scope, the Commission has noted previously that different measures 
might be needed depending on the circumstances of a particular Member State or 
a bank to restore confidence in the banking sector15. Indeed not all financial 
institutions in the different Member States may at the moment experience the 
same distress because of extreme conditions in financial markets. While some 
might only suffer from a shortage of liquidity, others might be more exposed to 
fair-value losses. However, the problem of write-downs cannot be solved solely 

                                                 
14  A comparable mechanism applied also in state aid case NN 36/2008 Roskilde bank A/S (OJ C 238, 

17.9.2008, p. 5). 

15 See e.g. Commission decision of 10 October 2008 in the above-mentioned Case NN 51/2008; 
Commission decision of 13 October 2008 in Case N 507/2008 Guarantee scheme for banks in the 
United Kingdom, OJ C 290, 13.11.2008, p. 4, paragraphs 46 et seq.; Commission decision of 
13 October 2008 in Case NN 481/2008 Guarantee scheme for banks in Ireland, OJ C 312, 6.12.2008, 
p. 2, paragraphs 59 et seq. 



with a guarantee on debt but also requires further capital measures aimed at 
restoring the trust of third parties in Fionia Bank.  

(62) In addition, the Commission takes note that the Financial Supervisory Authority 
assessed the individual solvency need for Fionia Bank to be no less than 11.5% 
and that the hybrid core capital provided by the State would be limited to the 
amount needed to keep a constant level of capitalisation of 11.5% over the six-
month rescue period. In this respect the Commission considers that the provision 
of the hybrid core capital is an appropriate measure in this case16. 

(63) As regards proportionality, the distortions of competition are minimised by a 
number of clearly defined and contractually agreed behavioural safeguards. 
Adequate safeguards inter alia need to ensure that the State must, despite the 
current market conditions, obtain an adequate minimum return on its investment17 
in order to limit distortions of competition. This is achieved in this case through 
an adequate annual interest rate for the hybrid core capital (see points 24 and 25 
above), in line with a market-oriented valuation. In this regard, the Commission 
takes into account the fact, that there are no CDS data for Fionia Bank and its 
hybrid core capital is rated at C (close to default). In the absence of CDS data, the 
Commission considers acceptable the remuneration proposed by the Danish 
authorities for the rescue period, based on risk premium as currently observed in 
the market while taking into account poor credit rating of Fionia Bank. The 
Commission also notes that as in the end of April 2009, the application of this 
methodology resulted in an interest rate of 12.12% under Hybrid Core Capital 
Agreement B and 9.96% under Hybrid Core Capital Agreement A entailing a 
right of conversion into shares, which is considered acceptable. In particular, the 
Commission notes that the price includes a mark-up on the risk free rate to take 
into account the bank's debt rating and current market premium and is above the 
rate that would result from the application of the Recommendations on the pricing 
of recapitalisations issued by the European Central Bank on 20 November 2008. 
Nonetheless, if the measures are continued beyond the rescue period with the aim 
of restructuring bank's operations the expected return for hybrid capital will be 
reassessed in the context of the restructuring plan and appropriate conclusions 
will be drawn about the extent of restructuring required.18 As regards exit 
incentives, the Commission considers that the commitment of the Danish 
authorities to present a restructuring or liquidation plan or terminate the measures 
within six months is sufficient for the rescue phase and it will undertake more in-
depth analysis of the exit strategy in the context of the restructuring plan. It is 
particularly so, because the State is in full control of the bank, i.e. it is up to the 
State to decide on exit rather than to the previous shareholders of Fionia Bank. 

(64) In view of these safeguards, the Commission finds that the State aid is an 
appropriate means, limited to the minimum necessary and will not entail an undue 
distortion of competition. 

                                                 
16  Above-mentioned Commission decision in Case N 507/2008, paragraph 49. 

17 See the Recapitalisation Communication, points 43 to 45. See also joined cases T-228/99 and T-233/99 
Westdeutsche Landesbank Girozentrale [2003] ECR II-435, paragraph 314. 

18  See point 44 of the Recapitalisation Communication. 



5.4.5. Other considerations 

(65) In addition, the Commission notes that the Denmark's commitment to terminate 
the measures or to submit a restructuring or a liquidation plan for the bank entails 
a limitation in time of the rescue aid which contributes to limiting the risk of a 
distortion of competition. 

6. CONCLUSION 

(66) For the above reasons, the Commission finds that the State aid in favour of Fionia 
Bank, consisting in a credit facility and an injection of capital, is compatible with 
the common market pursuant to Article 87(3)(b) of the EC Treaty. 

7. DECISION 

The Commission notes that Denmark has put the foregoing state aid into effect in breach 
of Article 88(3) of the EC Treaty. However, it has decided, on the basis of the foregoing 
assessment, to consider the aid compatible with the EC Treaty. This decision applies for 
the rescue phase ending in 6 months from the moment of the implementation of the first 
measure (i.e. on 15 October 2009). Upon the submission of a coherent and substantiated 
restructuring plan by 15 October 2009, the present approval will be automatically 
prolonged until the Commission reaches its decision concerning the plan. 

If this letter contains confidential information which should not be published, please 
inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to the disclosure to third parties and to the publication of the full text of the letter in 
the authentic language on the Internet site 
http://ec.europa.eu/community_law/state_aids/index.htm. 

 

Your request should be sent by registered letter or fax to: 

European Commission 
Directorate-General for Competition 
State aid Greffe 
B-1049 Brussels 
Fax No: (+32)-2-296.12.42 

 

Yours faithfully, 
For the Commission 

Neelie KROES 
Member of the Commission 

http://ec.europa.eu/community_law/state_aids/index.htm
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