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Dear Sir,  

1. PROCEDURE 

(1) On 5 March 2009, the Finnish authorities notified a proposed Act "on the Tax 
Exemption of Certain Limited Companies engaged in rental housing markets" for 
reasons of legal certainty. The Commission requested further information by 
letters dated 4 May 2009, 27 July 2009 and 25 November 2009. The Finnish 
authorities provided the requested information by letters dated 10 June 2009, 
29 September 2009 and 22 December 2009, respectively. On 22 February 2010, 
the Finnish authorities complemented their 22 December 2009 reply with further 
submissions. On 31 March 2010, a final request for information was sent by the 
Commission to which the Finnish authorities responded by two consecutive 
letters dated 9 and 20 April 2010, respectively. Further clarifications were 
provided by the Finnish authorities by email dated 22 April 2010. 

(2) A meeting between representatives of the Commission and officials from the 
Finnish authorities to discuss the notified proposed measure took place in 
Brussels on 16 June 2009. 
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2. DESCRIPTION OF THE MEASURE 

Objective of the notified measure  

(3) The notified proposed legislative measure will authorise the creation of 'Real 
Estate Investment Trusts' ('REITs') in Finland. A REIT will have the form of a 
limited liability company and will be exempt from corporate tax as long as it 
complies with the relevant requirements.  

(4) More particularly, the objective of the notified measure is to encourage 
investment in the rental housing market in Finland so as to increase the supply of 
affordable rental accommodation. According to the Finnish authorities, "there is a 
substantial demand for smaller sized dwellings at reasonable rents in certain areas 
of Finland that is not satisfied by the market today. Thus, the introduction of a 
tax-driven REIT is aimed to encourage further construction of and investment in 
rental accommodation and to tackle an identified market failure mainly in urban 
growth areas of the country.” 

(5) According to the Finnish authorities, the exemption from corporate income taxes 
addresses the double taxation otherwise occurring at the level of the REIT and 
subsequently in the hands of the shareholders. Such a double taxation represents 
the biggest obstacle of attracting investment from individuals who are only 
subject to a single taxation on profits resulting from their own direct investments 
in real estate.  

(6) The Finnish authorities add that in recent years the construction of rental houses 
financially was not profitable because the rental revenue in relation to the 
construction cost was not sufficient high. The yield from investment in the rental 
housing market was the lowest in the real estate market. This is mainly due to the 
higher rents available for commercial premises (in average twice the rent for 
rental housing, i.e. 14 € vs. 28 € in Helsinki), the arrival of foreign investors, the 
availability of low interest rates and the resort to new financing methods enabling 
high gearing, thereby increasing profitability of investments in predominantly 
commercial premises to the detriment of investments in residential housing.  

(7) The Finnish authorities claim that the REIT would be of special interest to private 
individuals. With a market share of 60 %, this group is at present by far the 
largest group of investors in the rental housing market. The preference of private 
individuals investing in rental dwellings stems partly from the fact that the market 
is transparent and familiar to private individuals, the information on prices is 
easily available and private individuals can make well founded investment 
decisions based on their own knowledge. These factors lower the yield 
expectations of private individuals in comparison to investment which have risks 
that a private individual is not able to perceive in a similar manner. Institutional 
investors had recently withdrawn from the rental housing market for the reasons 
described above. For individuals, lower profitability will furthermore be offset by 
several other benefits of a REIT: 

– stable profits (the obligation to distribute profits in high amounts),  

– 'decentralization' (the large size required by the listing),  

– 'liquidity' (the opportunity to participate in investing in rental dwellings with 
a smaller capital), 
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– Better protection of minorities on the basis of the applicable provisions 
related to public limited liability companies. 

– Better management (the REIT will also manage all rental related activities 
whereas private individuals who own the rental dwelling(s) directly have also 
to take care of all property management related activities). 

(8) According to the Finnish authorities, the existing structures for real estate 
investment presented certain shortcomings which made them unattractive for 
especially private investors. For example, partnership structures are considered to 
be attractive only to long term institutional investors, as the lack of a secondary 
market liquidity is considered to be a crucial negative factor for small investors. 
Also, open-end real estate investment fund structures were only available since 
May 2007. However, not a single real estate investment fund has yet sought to 
operate under the relatively restrictive requirements of the Common Funds Act. 
The primary reason for this is the lack of commercial interest towards a vehicle 
which cannot be internally managed.  

(9) The Finnish authorities conclude that the introduction of REIT scheme will fill 
this gap by enabling private individuals to invest in real estate via a collective 
investment scheme without losing the tax treatment of being only taxed on the 
profits at the level of the investor.  

The conditions required for setting up a REIT 

(10) According to the Finnish authorities, the notified measure is designed following 
the model of REITs that have already been introduced in a number of countries 
worldwide, including the EU (the Netherlands, Belgium, Greece, France, 
Bulgaria, United Kingdom, Italy, Germany, Lithuania and Spain). In all these 
countries, a REIT regime is aimed at property rental companies and not property 
trading. The principle behind a REIT is to create a position whereby investors can 
invest in a portfolio of properties as if they owned them directly. A key 
characteristic of a REIT is the exemption from corporate income taxation and the 
requirement of immediate distribution of profits to the shareholders. Thus, 
taxation takes place only at the level of the shareholder. The objective is to 
remove taxation as a factor unduly affecting the choice between direct and 
indirect property investment.  

(11) The main characteristics of a Finnish REIT are as follows: 

• Legal Basis: The Finnish Parliament adopted the draft bill on 24 April 2009 
(Act n. 299/2009) and the REIT scheme entered into force on 1 January 
2009. However the effective application of the Act is subject to the prior 
approval of the Commission. All rules for real estate funds also are 
applicable to the REITs 

• Legal form: A REIT must be a public limited corporation with a tax 
residence in Finland. The shares of the company must be admitted to trading 
on an organised market or a multilateral trading facility within 3 years from 
the beginning of the tax exempt period. 

• Shareholding: No single shareholder may own directly or indirectly more 
than 9,99 % of the company's shares. 
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• Distribution of profits: The REIT is required to distribute as dividends at 
least 90 % of its profits to shareholders. The company is allowed to retain 
additionally 30 % of its profits to be used for investments in new rental 
housing. If the reserves thus created are not used for this purpose within 7 
years, a payment of 10 %1 of the reserves will be due to the tax authorities 
and the rest will have to be distributed to the shareholders. 

• Scope of permitted activities: A REIT should operate only in rental property 
activities and only carry out necessary related auxiliary activities 
(management, maintenance of rental property). A REIT cannot carry on 
construction business, but may act as a developer for its own behalf (rental 
accommodation).  

• Asset structure: At least 80 % of a REIT's assets must be held in the 
following assets: (a) property used mainly for residential purposes, (b) shares 
of a mutual housing corporation; (c) shares in other mutual property 
companies that entitle possession of apartments. The REIT's liabilities may 
not exceed 80 % of the value of the total assets of the company.  

• Minimum share of rental income: at least 80 % of the REIT's gross income 
(excluding sales price from selling residential assets), must come from rental 
income. 

• Trading and development of real property: the REIT may sell residential 
assets after 5 years of ownership and 10 years after a residential building has 
been taken into use, and in case the property has been developed by the REIT 
itself, 5 years after completion of development. Where these conditions are 
not met, the capital gain (difference between sales proceeds and acquisition 
cost) is taxed at a rate of 26 %. Where a company disposes more than 10 % 
of the value of its residential assets within a financial year, the same tax is 
due.  

• Taxation at entering and leaving a REIT: A company already operating in 
the residential housing market can convert to or join a REIT. For tax 
purposes, all the assets of such a company are deemed to be sold and 
reacquired at market value on entry to the regime. The resulting capital gains 
are taxed in the financial year preceding the beginning of the tax-exempt 
period. When leaving a REIT, all undistributed profits, including re-invested 
profits, will be taxed in accordance with the standard applicable tax rates. 

• Taxation of distributed profits: Where all the above requirements are met, a 
REIT is fully exempt from the generally applied corporation income tax 
(standard tax rate of 26 %). Dividends distributed by a REIT to a domestic 
individual shareholder are fully taxable at the standard rate for capital income 
of 28 %, i.e. the normally applicable exemption of 30 % of dividend income 
does not apply.2 The distribution is subject to a withholding tax of 28 % 

                                                 
1 According to the explanatory memorandum of the legislative proposal, the amount of the penalty 

corresponds with the interest rate loss caused by the non-accrued income tax on dividends calculated 
on the basis of an annual interest rate of 5 %. 

2 The computation is illustrated in para (18).  
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which may be credited against the tax charge of the shareholder. The 
dividend distribution to domestic corporate shareholders is fully taxable at 
the standard corporate income tax rate of 26 % with no withholding tax being 
levied. The distribution to non-resident shareholders is subject to a 28 % 
withholding tax, subject to any applicable tax treaty.  

Beneficiaries 

(12) The Finnish authorities expect that less than 10 entities finally will register under 
the REIT scheme.  

Amount of Aid and Budget 

(13) The expected loss of revenue caused by the exemption from corporate income 
taxes is estimated by the Finnish authorities to amount to €10 million per year. 
The scheme is financed through the general budget of the State. 

Duration 

(14) The notified scheme is not limited in duration. 

Overlap with other state aid schemes 

(15) The Finnish authorities indicated that the aid may not be cumulated with aid from 
other local, regional, national or Community schemes to cover the same eligible 
costs.  

3. REPLIES GIVEN BY THE FINNISH AUTHORITIES IN FAVOUR OF A NON-AID 
MEASURE 

(16) The Finnish authorities consider that the tax situation of a REIT and that of its 
shareholders could be comparable to a cooperative and its members, and that the 
treatment of a tax exemption of the REIT can be justified by the nature or general 
scheme of the system. 

(17) The Finnish authorities claim that the tax exemption puts on par the investment of 
individuals in a REIT with a direct investment in real estate by an investor or 
through a 'tax transparent' entity, such as a collective real estate investment fund 
or a 'partnership'. This would compare advantageously with an investment in a 
corporation where the profits are subject to double taxation, first by means of the 
imposition of corporate income tax at the level of the corporation, and second, 
once the profits are distributed as dividends, by the imposition of income tax at 
the level of the shareholders. According to the Finnish authorities, the resulting 
economic double taxation would be alleviated as an individual shareholder in 
Finland is taxed only on 70 % of the received dividends (the so-called 
'shareholder relief'). 
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(18) The following chart produced by the Finnish authorities gives an overview on the 
overall tax charge of investment in real estate depending on the chosen 
investment vehicle: 

 

Investment Vehicle Listed limited 
liability company REIT Investment fund 

/ partnership 

Direct investment 
in real estate 

property 
Income derived 
from the real estate  100 100 100 100 

Tax on the level of 
the company 26 0 0 0 

Distributed 
dividends  74 100 100  

Taxable share of 
income 51,8 [70%] 100 [100%] 100 100 

Income tax at 28 % 14,504 28 28 28 

Income after tax 59,496 72 72 72 

Total tax burden 40,504 28 28 28 

 

(19) In their reply of 9 April 2010 the Finnish authorities further argued that the 
possibility to build up tax-free reserves of up to 30 % of the annual profits (see 
above paragraph (11) could be regarded as being justified by the logic of the tax 
system since under Finnish tax law, tax liable corporations have the possibility to 
create a tax deductible reserve by virtue of the Act on the Residential House 
Reserve in Income Taxation (Act 846/1986) – the so-called residential house 
reserve. 

(20) Furthermore, the Finnish authorities claim that the 30 % tax-free reserve could be 
regarded as investment aid which is compatible under Article107, paragraph 3, (c) 
TFEU. In this respect, the Finnish authorities refer to Commission Decision 
N 40/2003 – SE – "Measures to promote certain house building". 

(21) Should the Commission consider that none of these arguments above could justify 
the 30 % tax-free reserve, the Finnish authorities have declared in their replies of 
9 and 20 April 2010, that "if the Commission clearly states in its decision 
subsequent to the State aid notification of the REIT Scheme that it cannot 
conclude that the above-mentioned provision is compatible with the internal 
Market, the Ministry of Finance would like to state that the provision will not be 
enforced."3 

                                                 
3 According to the Finnish authorities, in practice this would take place “by introducing a new 

legislative proposal, this time without the 30% tax exemption provision.” 
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4. ASSESSMENT OF THE MEASURE 

Presence of Aid 

(22) According to Article 107 (1) of the TFEU, “any aid granted by a Member State 
or through State resources in any form whatsoever which distorts or threatens to 
distort competition by favouring certain undertakings or the production of certain 
goods shall, in so far as it affects trade between Member States, be incompatible 
with the internal market”. 

(23) It follows that in order to be qualified as State aid, the following cumulative 
conditions have to be met: (i) the measure has to be granted out of State 
resources, (ii) it has to confer an economic advantage to undertakings, (iii) the 
advantage has to be selective and distort or threaten to distort competition, and 
(iv) the measure has to affect intra-Community trade. 

(24) By exempting REITs from the applicable corporate income tax, the Finnish 
authorities have waived their right to receive corporate income taxes from these 
REITS. Thus, this exemption confers upon REITs an economic advantage. Given 
that this advantage is granted through a waiver of tax receipts that accrue to the 
general state budget, it is granted through the use of State resources. Moreover, as 
this advantage can improve the situation of the beneficiaries in comparison to 
competitors in other Member States, this may also affect trade between Member 
States. 

(25) The Commission notes that only public limited companies registered as a REIT 
and fulfilling the requirements laid down by the notified measures can benefit 
from the exemption from corporate income tax. Given that public limited 
companies are subject to corporate income tax under the common tax system, the 
exemption from corporate income tax in favour of public limited companies that 
are registered as a REIT constitutes an exception to the application of the 
common tax system and therefore the notified measure appears to be prima facie 
selective.  

(26) Since the Finnish authorities have argued that the tax exemption in favour of the 
REITs is justified by the nature of the tax system, and therefore no aid is 
involved, the issue of selectivity is examined in more detail below.  

Selectivity justified by the nature or general scheme of the system 

(27) Article 107(1) TFEU prohibits State aid ‘favouring certain undertakings or the 
production of certain goods’, that is to say, selective aid. According to an 
established Commission decision-making practice4 and settled case-law, in order 
to determine whether a measure is selective, it is appropriate to examine whether, 
within the context of a particular legal system, that measure constitutes an 

                                                 
4 Commission notice on the application of the State aid rules to measures relating to direct business 

taxation, OJ C 384, 10.12.1998, paragraph 16. 
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advantage for certain undertakings in comparison with others which are in a 
comparable legal and factual situation.5  

(28) According to equally well-established case-law, the concept of State aid does not 
refer to State measures which differentiate between undertakings and which are, 
therefore, prima facie selective where that differentiation arises from the nature or 
the overall structure of the system of which they form part.6 

(29) In this regard, paragraph 25 of the Commission notice on the application of the 
State aid rules to measures relating to direct business taxation (the Notice),7 states 
that “ profit tax cannot be levied if no profit is earned. It may thus be justified by 
the nature of the tax system that non-profit-making undertakings, such as 
foundations or associations, are specifically exempt from the taxes on profits if 
they cannot actually earn any profits. Furthermore, it may also be justified by the 
nature of the tax system that cooperatives, which distribute all their profits to 
their members are not taxed at the level of the cooperative when tax is levied at 
the level of their members”.  

(30) By reference to the abovementioned Commission's Notice, the Finnish authorities 
have argued that the fact that REITs will not be taxed at the corporate level, but at 
the level of the shareholders to whom at least 90 % of the profits should be 
distributed, is justified by the nature and overall structure of the Finnish tax 
system.  

(31) As regards the tax treatment of the reserves built by the REITS, it is true that the 
REITs are entitled to retain up to 10 % of its annual profits and put another 30 % 
of its annual profits into a reserve for reinvestment in new residential rental 
property.  

(a) The 10 % tax exempted reserves 

(32) As regards the reserves made up of 10 % of annual profits, the Commission notes 
that the notified measure provides no time limitation as to the possibility of 
REITs to retain such profits. As a result, there will be taxation of such retained 
earnings only in the hands of the shareholders after such distribution has taken 
place. Such a deferral of taxation is indeed justified by the need of REITs to have 
recourse to adequate self-financing. Were a REIT to be obliged to distribute its 
entire profits to its shareholders, this would undermine its cash-flow requirements 
as real estate activities traditionally are heavily debt financed and therefore REITs 
may run a risk of illiquidity in situations of limited access to debt financing. 

                                                 
5 Case C-409/00 Spain v Commission [2003] ECR I-1487, paragraph 47; Case C-88/03 Portugal v 

Commission [2006] I-7115, paragraph 54; Joined Cases C-428/06 to C-434/06 UGT-Rioja and Others 
[2008] ECR I-6747, paragraph 46, Case C-487/06 P British Aggregates Association v Commission 
[2008] ECR I-0000, paragraph 82.  

6 See to that effect, inter alia, Case C-143/99 Adria-Wien Pipeline and Wietersdorfer & Peggauer 
Zementwerke [2001] ECR I-8365, paragraph 42, Portugal v Commission, op.cit., paragraph 52 and 
British Aggregates Association v Commission, op.cit., paragraph 83. 

7 See footnote 4.  
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(b) The additional 30 % tax exempted reserves 

(33) As regards the reserves made up of 30 % of annual profits, contrary to the 
argument put forward by the Finnish authorities such an exemption is not justified 
by the logic of the Finnish tax system. In particular, the Commission notes that 
under the Act on Residential House Reserve in Income Taxation (Act 
No 846/1986), a corporation can make a tax deductible provision for future costs 
relating to the construction, usage, maintenance and reparation of buildings 
owned by it as well as costs relating to the maintenance and usage of the site on 
which the building is located. Moreover, the maximum amount of the reserve is 
68 EUR per square meters of the total area of the building owned by the 
corporation. The Commission notes that insofar as the so-called 'residential house 
reserve' only covers future costs for construction, usage, maintenance and 
reparation of a building owned by the corporation, and not, as is the case with the 
30 % tax-free reserve of a REIT, for the possibility to reinvest into new 
residential rental property these two measures are not comparable. Therefore the 
"Act on the Residential House Reserve in Income Taxation cannot be relied upon 
to justify the 30 % tax free reserve as being within the logic of the Finnish tax 
system. 

(34) Nor can the Commission accept the argument that the 30 % tax-free reserve may 
be considered to be a compatible investment aid under Article 107, paragraph 
3 (c) TFEU. The possibility of reinvesting 30 % of the annual non-taxed profits 
gives REITs an advantage which other investors, for example individuals, do not 
benefit from. Individual investors and any other tax liable investor can only 
reinvest out of taxed profits. Furthermore, the possibility of a REIT to accumulate 
such reserves for a period of 7 years constitutes a further disproportionate 
advantage compared to any other real estate investor, whose reserves do not 
benefit from the same tax-free treatment. In that sense, a 30 % tax-free reserve 
will adversely affect trading conditions to an extent contrary to the common 
interest. The argument of the Finnish authorities of a de facto limitation for the 
accumulation of cash reserves (see paragraph (11)) does not alter the fact that a 
REIT, by virtue of this provision, could increase at the end of the 7 years period 
the size of its rental property portfolio in absolute terms by reinvesting such 
reserves while respecting the obligation that no more than 20 % of its assets are 
held as cash reserves. 

(35) In this respect, the Commission takes notice of the commitment given by the 
Finnish authorities to comply with the state aid rules by not enforcing the 
aforementioned provision on the 30 % tax exemption were the Commission to 
conclude that such a provision is not compatible with the state aid rules. 

(36) In the light of the above commitment concerning the non applicability of the 30% 
tax exemption provision, the Commission considers that the exemption of REITs 
from the corporate income tax provided that at least 90 % of the annual profits are 
distributed to the shareholders is indeed justified by the need to put an investment 
in a REIT at a par with a direct investment in real estate by an individual investor 
or a tax transparent investment vehicle such as a partnership or a collective real 
estate investment fund. As the Finnish authorities demonstrated (see table under 
paragraph (18)), the distributed profits from these investments are  subject to 
Finnish income tax at the standard rate of 28 % and only taxed at the level of the 
shareholder/investor. In this respect, the fiscal treatment of REITs is the same as 
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the one for direct investments by an investor or for other comparable tax 
transparent investment vehicles provided by the Finnish tax system.  

(37) Therefore, for the reasons set out above, the Commission considers that the 
exemption from corporate income tax for REITs is justified by the nature or 
general scheme of the Finnish tax system. 

No comparable legal and factual situation with other public limited companies 

(38) Finally, the Commission notes that the proposed exemption of REITs from 
corporate income tax does not either introduce any kind of differentiation with 
regard to other public limited companies.  

(39) In particular, public limited companies not being tax transparent are in a legal and 
factual situation that is not comparable to that of a REIT. As stated above, the 
scope of activities a REIT can be engaged in is strictly limited to activities related 
to investment into and management of rental residential housing only. Moreover, 
at least 80 % of the company's assets must be held in property used for residential 
purposes and at least 80 % of the company's gross income must come from rental 
income. Furthermore, a REIT may only sell its assets after 5 years of ownership 
and 10 years after a residential building has been taken in use.  

Compliance with the fundamental freedoms on establishment and free 
movement of capital 

(40) The planned measure contains a difference in the applicable tax rate for 
distributions of dividends to corporate shareholder depending on their residence: 
distributions to domestic corporate shareholders are exempt from withholding tax, 
whereas distributions to corporate shareholders of other Member States are 
subject to a withholding tax of 28 %. The resident corporate shareholder is 
subject to the Finnish corporate income tax at the standard rate of 26% on its 
taxable income, including the dividend income. However, the corporate income 
tax for the resident corporate shareholder will be levied at a later stage than the 
withholding tax, which is levied at source upon the distribution of dividends. This 
appears to amount to a discrimination based on the residence of the corporate 
shareholder which would be contrary to the freedom of establishment according 
to Art. 49 TFEU and the free movement of capital according to Art. 63 TFEU and 
that such discrimination could not be justified with reference to overriding 
reasons of general interest. According to the Finnish authorities, the contentious 
discriminatory provisions have been eliminated by recent changes to the Finnish 
tax law and that therefore the infringement procedure is unfounded 

(41) The Commission has already sent to Finland a reasoned opinion under Article 
258 TFEU concerning the incompatibility of certain Finnish provisions on 
taxation of dividends paid to non-resident pension funds8 which will also have 
repercussions on the compatibility of the above tax treatment of dividends paid to 
non-resident corporate shareholders. Accordingly the present decision is without 
prejudice to the question of compatibility of the above mentioned tax treatment 
with the Treaty's provisions. 

                                                 
8 See IP/09/1018. 
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5. DECISION 

The Commission has accordingly decided: 

- that in the light of the commitment given by the Finnish authorities not to put into 
force the 30 % tax exemption for reserves made out of annual profits the notified 
measure does not constitute aid. 

If this letter contains confidential information which should not be disclosed to third 
parties, please inform the Commission within fifteen working days of the date of receipt. 
If the Commission does not receive a reasoned request by that deadline, you will be 
deemed to agree to the disclosure to third parties and to the publication of the full text of 
the letter in the authentic language on the Internet site: 
http://ec.europa.eu/community_law/state_aids/state_aids_texts_en.htm.  

Your request should be sent by registered letter or fax to: 

European Commission 
Directorate-General for Competition 
State Aid Greffe 
Rue Josef II 70 
B-1049 Brussels 
Fax No: (+32) (0) 22.96.12.42 

 

Yours faithfully, 

For the Commission 

 

 

Joaquin ALMUNIA 

Vice-President of the Commission 

 

http://ec.europa.eu/community_law/state_aids/state_aids_texts_en.htm
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