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Dear Sir, 

1. PROCEDURE

(1) By letter dated 4 September 2008, registered at the Commission on the same date, 
the German authorities notified the above mentioned measure, pursuant to Article 
88(3) EC. By letter dated 5 November 2008, the Commission asked for additional 
information, which was received by letters dated 1 December 2008 and 20 
January 2009, registered at the Commission on the 2 December 2008 and 20
January 2009. 

2. DESCRIPTION OF THE SCHEME – GENERAL CHARACTERISTICS

2.1. Objective

(2) The scheme concerns aid to R&D and technology- and knowledge-transfer as 
regards Organic Farming (Ökologischer Landbau) in Germany. It applies to all 
projects which involve products not falling under Annex I of the EC Treaty and 
includes, as an example, measures on the development of pesticides for organic 
farming, agricultural machinery or processing technology for organic farming. 
Projects involving products which fall under Annex I of the EC Treaty are the 
subject of a separate decision (case N400/2008). 



(3) The notified scheme will, once approved, replace a similar scheme approved by 
Commission Decision of 24 May 2002 in case N34/20021 and last prolonged until 
31 December 2008.

2.2. Legal basis

(4) The legal basis for the measure are: Richtlinie zur Durchführung des Programms 
des Bundesministeriums für Ernährung, Landwirtschaft und Verbraucherschutz 
(BMELV) zur Förderung von Forschungs- und Entwicklungsvorhaben sowie von 
Maßnahmen zum Technologie- und Wissenstransfer im ökologischen Landbau 
betreffend Vorhaben außerhalb der Erzeugung, Verarbeitung und Vermarktung 
von Produkten des Anhangs I des EG-Vertrages; Programm des 
Bundesministeriums für Ernährung, Landwirtschaft und Verbraucherschutz zur 
Förderung von Forschungs- und Entwicklungsvorhaben sowie von Maßnahmen 
zum Technologie- und Wissenstransfer im ökologischen Landbau; Titel: 
Bundeshaushaltsordnung (BHO) (§§ 23, 44, 91, 100); Allgemeine 
Verwaltungsvorschriften zu §§ 23, 44 BHO; Verwaltungsverfahrensgesetz 
(VwVfG (§§ 48 bis 49a); Allgemeine Nebenbestimmungen für Zuwendungen für 
Projektförderung (AN Best-P); Nebenbestimmungen für Zuwendungen auf 
Kostenbasis des Bundesministeriums für Bildung und Forschung (BMBF) an 
Unternehmen der gewerblichen Wirtschaft für FuE-Vorhaben (NKBF 98);
Besondere Nebenbestimmungen für Zuwendungen des BMBF zur 
Projektförderung auf Ausgabenbasis (BNBest-BMBF 98) in the applicable 
versions.

2.3. Aid amount, duration and instruments

(5) The scheme is scheduled to start after the approval by the Commission and is 
limited until 31.12.2013. 

(6) The total budget for the period 2009-2013 will be € 40 million. The yearly budget 
will be € 8 million. The aid will be funded through the Federal Budget. 

(7) The scheme will use direct grants. 

2.4. Cumulation 

(8) The German authorities have confirmed that, when aid granted under the notified 
measure is cumulated with other State aid, they will ensure that the maximum aid 
intensities are respected. Aid recipients are therefore required to communicate 
whether they have applied or received funding from any other public body or if 
they receive funding from any other party.  

2.5. Beneficiaries

(9) Beneficiaries of the scheme will be enterprises with a seat (Geschäftsbetrieb) in 
Germany with relevant experience and suitable infrastructure to undertake the 
measures. The German authorities estimate that there will be more than 1000 
beneficiaries. Eligible SMEs are defined within the meaning of Commission 
Recommendation of 6 May 2003 concerning the definition of micro, small and 
medium sized enterprises2. Aid for undertakings in difficulty within the meaning 
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of the Community Guidelines on State aid for rescuing and restructuring 
undertakings in difficulty3 is excluded from the scope of the scheme.

(10) The scheme also supports the participation of research organisations in R&D 
projects. A research organisation is defined as an entity, such as university or 
research institute, irrespective of its legal status (organised under public or private 
law) or way of financing, whose primary goal is to conduct fundamental research, 
industrial research or experimental development and to disseminate their results 
by way of teaching, publication or technology transfer; all profits are reinvested in 
these activities, the dissemination of their results or teaching; undertakings that 
can exert influence upon such an entity, in the quality of, for example, 
shareholders or members, shall enjoy no preferential access to the research 
capacities of such an entity or to the research results generated by it.

(11) Research organisations can carry out research on behalf of undertakings or in 
collaboration with undertakings.

2.6. Aid for R&D projects: eligible activities, eligible costs and aid intensities

(12) Research projects that belong to the following categories fundamental research, 
industrial research or experimental development can be supported under the 
scheme.

2.6.1. Fundamental research

(13) Fundamental research means experimental or theoretical work undertaken 
primarily to acquire new knowledge of the underlying foundations of phenomena 
and observable facts, without any direct practical application or use in view.

2.6.2. Industrial research

(14) Industrial research means the planned research or critical investigation aimed at 
the acquisition of new knowledge and skills for developing new products, 
processes or services or for bringing about a significant improvement in existing 
products, processes or services. It comprises the creation of components of 
complex systems, which is necessary for the industrial research, notably for 
generic technology validation, to the exclusion of prototypes as covered by point 
2.6.3 of this decision. 

2.6.3. Experimental development

(15) Experimental development means the acquiring, combining, shaping and using of 
existing scientific, technological, business and other relevant knowledge and skills 
for the purpose of producing plans and arrangements or design for new, altered or 
improved products, processes or services. These may also include, for example, 
other activities aiming at the conceptual definition, planning and documentation 
of new products, processes and services. The activities may comprise producing 
drafts, drawings, plans and other documentation, provided that they are not 
intended for commercial use.

The development of commercially usable prototypes and pilot projects is also 
included where the prototype is necessarily the final commercial product and 
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where it is too expensive to produce for it to be used only for demonstration and 
validation purposes. In case of a subsequent commercial use of demonstration or 
pilot projects, any revenue generated from such use must be deducted from the 
eligible costs.

The experimental production and testing of products, processes and services are 
also eligible, provided that these cannot be used or transformed to be used in 
industrial applications or commercially.

Experimental development does not include the routine or periodic changes made 
to products, production lines, manufacturing processes, existing services and other 
operations in progress, even if such changes may represent improvements.

(16) When a project encompasses different tasks, each task must be qualified as falling 
under the categories of fundamental research, industrial research or experimental 
development.

2.6.4. Eligible costs 

(17) The eligible costs under the scheme do not exceed the following, and are further 
narrowed down as described in recital (18):

(a) personnel costs (researchers, technicians and other supporting staff to the 
extent employed on the research project);

(b) costs of instruments and equipment to the extent and for the period used 
for the research project;

(c) costs of contractual research, technical knowledge and patents bought or 
licensed from outside sources at market prices, where the transaction has 
been carried out at arm's length and there is no element of collusion 
involved, as well as costs of consultancy and equivalent services used 
exclusively for the research activity;

(d) additional overheads incurred directly as a result of the research project;

(e) other operating expenses, including costs of materials, supplies and 
similar products incurred directly as a result of the research activity.

(18) From this definition are excluded and hence not part of the eligible costs:

(a) costs of instruments and equipment to the extent that they belong to the 
standard equipment ("Grundausstattung").

2.6.5. Aid intensities and bonuses

(19) The German authorities will apply the following maximum aid intensities for 
R&D projects: 100% for fundamental research, 50% for industrial research and 
25% for experimental development.

(20) As regards industrial research and experimental development, the aid intensity can
be increased by 10 percentage points in the case of medium-sized enterprises and 
by 20 percentage points in the case of small enterprises.



2.7. Aid for technical feasibility studies: eligible activities, eligible costs and 
aid intensities

2.7.1. Eligible activities 

(21) The scheme grants aid to technical feasibility studies preparatory to industrial 
research or experimental development activities. 

2.7.2. Eligible costs and aid intensity

(22) The eligible costs are made of the study costs.

(23) The aid cannot exceed the following aid intensities:

(a) for SMEs: 75% for studies preparatory to industrial research activities and 
50% for studies preparatory to experimental development activities; 

(b) for large undertakings: 65% for studies preparatory to industrial research 
activities and 40% for studies preparatory to experimental development 
activities.

2.8. Incentive effect

(24) The German authorities confirm that State aid for R&D&I activities must have an 
incentive effect, resulting in the recipient changing its behaviour so that it 
increases its level of R&D&I activity.

(25) The incentive effect will have to be demonstrated for: project aid and feasibility 
studies where the aid beneficiary is a large undertaking or an SME with the aid 
amount exceeding € 7.5 million. In other cases, the incentive effect will be 
considered to be automatically met as soon as the project and feasibility study has 
not started before the aid application by the beneficiary to the national authorities. 

(26) Specifically they will look at increases in project size and at increases in total 
amount spent on R&D&I. The German authorities will report on the incentive 
effect of the aid in the annual reports. 

2.9. Reporting and monitoring

(27) Germany has informed that no aid was granted under the previous measure 
N34/2002 and hence no detailed reporting obligations applied.

(28) The German authorities committed themselves to send to the Commission annual 
reports on the implementation of the scheme containing all elements required 
under point 10.1.1 of the Community Framework for State aid for Research and 
Development and Innovation ("the R&D&I Framework")4. For aid granted to large 
undertakings under the scheme, the report will explain how the incentive effect 
has been respected, notably using the indicators and criteria mentioned in chapter 
6 of the R&D&I Framework. 
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(29) The German authorities will ensure access to the full text of the scheme, which 
will published on www.bundesprogramm-oekolandbau.de, and will not implement 
the scheme before its publication on Internet.

(30) Further, the German authorities will also provide the information sheets to the 
Commission as requested by point 10.1.3 of the R&D&I Framework.

(31) The German authorities will ensure that detailed records regarding the granting of 
aid for all R&D&I measures are maintained for 10 years from the date on which 
the aid was granted. The German authorities undertook to submit those records to 
the Commission on request.

(32) The German authorities will notify individually to the Commission those 
measures where the aid amount for R&D projects and feasibility studies exceeds 
the following thresholds: 

(a) if the project is predominantly fundamental research, € 20 million per 
undertaking per project/feasibility study;

(b) if the project is predominantly industrial research, € 10 million per 
undertaking per project/feasibility study;

(c) for all other projects, € 7.5 million per undertaking per project/feasibility 
study.

3. ASSESSMENT OF THE MEASURE

3.1. Presence of aid

(33) The measure under assessment involves State resources, as it will be financed 
through the budget of the State. The measure is selective, as it will benefit a 
limited number of firms, which will receive an advantage through this support. 
Finally, since these firms are or can be active in intra-Community trade, the 
measure will also have an effect on trade. Thus, the scheme meets the conditions 
of Article 87 (1) EC insofar as grants are awarded to enterprises.

(34) Regarding public funding of R&D&I activities by research organisation, section 
3.1 of the R&D&I Framework considers that it will qualify as State aid if all 
conditions of Article 87(1) of the EC Treaty are fulfilled. A decisive element will
be whether the research organisation is carrying out an economic activity.

(35) If a research organisation carries out both economic and non-economic activities, 
the German authorities confirm that the public funding of the non-economic 
activities will not fall under Article 87(1) of the EC Treaty if the two kinds of 
activities and their costs and funding can be clearly separated, and cross-
subsidisation avoided.

(36) If research organisations receive public funding for their economic activities, the 
German authorities confirmed that the totality of the State funding that the 
research organisation received to provide certain services has been passed on to 
the final recipient, and that there is no advantage granted to the intermediary. In 
that case, the research organisation may not be recipient of State aid.



(37) In case a project is carried out by a research organisation on behalf of an 
undertaking, the German authorities confirm, in accordance with point 3.2.1 of the 
R&D&I Framework, that no State aid will be passed to the undertaking through 
the research organisation, if one of the following conditions will be fulfilled:

(a) the research organisation provides its services at market price; or

(b) if there is no market price, the research organisation provides its service at 
a price which reflects its full costs plus a reasonable margin. 

(38) In case of collaboration between research organisations and undertakings, the 
German authorities confirm that there is no indirect State aid granted to the 
partner through the research organisation if one of the following conditions will 
be satisfied:

(a) The participating undertakings bear the full cost of the project.

(b) The results which do not give rise to intellectual property rights may be 
widely disseminated and any intellectual property rights to the R&D&I 
results which result from the activity of the research organisation are fully 
allocated to the research organisation.

(c) The research organisation receives from the participating undertakings 
compensation equivalent to the market price for the intellectual property 
rights which result from the activity of the research organisation carried 
out in the project and which are transferred to the participating 
undertakings. Any contribution of the participating undertakings to the 
costs of the research organisation shall be deducted from such 
compensation.

3.2. Legality

(39) By notifying this measure before implementing it, the German authorities have 
fulfilled their obligations under Article 88(3) of the EC Treaty.

3.3. Compatibility

(40) The Commission has assessed the compatibility of the aid measures described 
above on the basis of the R&D&I Framework. The notified scheme respects all 
the necessary conditions set out in the R&D&I Framework. In particular:

(a) Regarding the eligible activities, costs, aid intensity and bonuses:

– aid for R&D projects satisfies the conditions set out in section 5.1 
of the R&D&I Framework.  

– aid for technical feasibility studies satisfies the conditions set out 
in section 5.2 of the R&D&I Framework.  

(b) The German authorities will ensure that the aid granted will have an 
incentive effect on the behaviour of the beneficiaries, based on one of the 
indicators listed in chapter 6 of the R&D&I Framework, and in particular 
for project aid and feasibility studies where the aid beneficiaries are large 
enterprises and SMEs, if in the latter case the aid amount exceeds € 7.5 
million. 



(c) The German authorities will respect the conditions set out in section 7.1 
concerning individual notification of projects above certain thresholds.

(d) The German authorities will ensure that cumulation with other aid will 
respect the conditions set out in chapter 8 of the R&D&I Framework.

(e) The German authorities will respect the conditions set out in chapter 10 
concerning reporting and transparency of the scheme. 

(41) On the basis of the above considerations, the Commission can conclude that the 
notified scheme meets all the conditions for compatibility included in the R&D&I 
Framework.

4. CONCLUSION

(42) In consequence, the Commission considers that the aid measure is compatible 
with the EC Treaty in application of its Article 87 (3) (c). 

(43) The Commission reminds the German authorities that all plans to alter or modify 
this aid scheme have to be notified to the Commission.

If this letter contains confidential information, which should not be disclosed to third 
parties, please inform the Commission within fifteen working days of the date of receipt. 
If the Commission does not receive a reasoned request by that deadline, you will be 
deemed to agree to the disclosure to third parties and to the publication of the full text of 
the letter in the authentic language on the Internet site:

http://ec.europa.eu/community_law/state_aids/index.htm

Your request should be sent by registered letter or fax to:
European Commission
Directorate-General for Competition
Directorate for State Aid
State Aid Greffe
B – 1049 Brussels
Fax No.: +32 2 296 12 42

Yours faithfully,
For the Commission

Neelie KROES
Member of the Commission


