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Dear Sir, 

I. Procedure 

By letter dated 18 June 2008, the Austrian authorities notified the Commission of an 
individual aid measure to be granted to Verbund Austrian Thermal Power GmbH and CoKG 
for the construction of an energy-efficient Combined Heat and Power (CHP) Installation.  
 
(1) The Commission has sent several requests for information, to which Austria replied 

only after extensions of the delay1. Due to the new provisions of the Environmental 
Aid Guidelines (hereafter: Environmental Aid Guidelines, EAG2) on the detailed 
assessment, which came into force on 2 April 2008, Austria had difficulties to provide 
the relevant information.  

                                                 
1  On 1 August 2008, the Commission requested additional information, which Austria submitted on 8 

October 2008. Following a second request for information on 17 November 2008 and a request from 
Austria for an extension of the delay to reply, Austria provided additional information on 26 January 
2008. The Commission has sent a further request for information on 18 March 2009, to which Austria 
replied after two extensions of delays on 5 October 2009. Austria completed the information of 5 
October 2009 by a further submission on 15 October 2009. On 2 February 2010 Austria replied to the 
Commission's questions of 1 December 2009.  The Austrian authorities submitted additional 
information on 16 February 2010. 

2     OJ  C 82 of 1.4.2008, p. 20 
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II. Description of the project 

2.1 Overview 
 
(2) The Austrian authorities notified the measure as aid for cogeneration (chapter 3.1.7 of 

the EAG). Its objective is to save primary energy in the production process of 
electricity and heat, and to protect the environment by reducing CO2 and NOX 
emissions. The aid is based on the scheme on State aid for CHP installations as 
approved by the Commission on 13 April 2007 (case N 809/2006). Since the aid 
amount exceeds EUR 7.5 million for one undertaking (even as part of an approved aid 
scheme), by application of the provisions of the EAG (point 160 EAG), Austria had to 
notify the project as aid subject to a detailed assessment 

(3) The Austrian authorities intend to grant EUR 16 million directly to the beneficiary, 
Verbund Austrian Thermal Power (VATP), a company active in the generation and 
distribution of heat and electricity, for the construction of a Combined Heat and Power 
station. VATP is a 56 % daughter company of Verbund Österreichische 
Elektrizitätswirtschafts-AG (hereafter: Verbund Austria). Compared to a conventional 
power plant and heating installation, the installation would reduce the consumption of 
primary energy resources and CO2 emissions.  

(4) The beneficiary will construct the new CHP power plant, fired by natural gas, in the 
form of a two-line gas and steam installation, in which the hot gas of the gas turbine 
will be used to produce hot steam in a waste heat boiler. In a further step, the hot water 
will be fed into the pipeline for transporting heat to the end user connected to district 
heating.  

2.2 Environmental benefits of the project 
 
(5) According to an expert report, the installation would satisfy the definition of high-

efficiency cogeneration as set out in points 70 (11) and 112 of the Environmental Aid 
Guidelines. With regard to its energy efficiency, in particular the primary energy 
savings compared to separate production of electricity and heat, the installation would 
comply with the criteria defined by Directive 2004/8/EC and Decision 2007/74/EC. 
Annex III of Directive 2004/8/EC provides that primary energy savings should be at 
least 10% on an annual basis compared with the references for separate production of 
heat and electricity. In the present case, the primary energy savings amount to 11.6 %, 
based on total energy outputs and fuel input.  

(6) Its specifications partially go beyond the state of the art as provided by the BAT: (i) 
the net efficiency factor ("Nettowirkungsgrad") achieves 58.8 % when only producing 
electricity, whereas the IPPC reference document (European Commission, Integrated 
Pollution Prevention and Control Reference Document on Best Available Techniques 
for Large Combustion Plants, July 2006) establishes only 54 % to 58 % as being the 
best available technique. (ii) The same reference document provides an average daily 
emission value for NOx emissions from 20 mg/Nm3 to 50 mg/Nm3 as BAT, whereas 
the installation will not emit beyond an average of 20 mg/Nm3. From this follows that 
a gas-fired CHP plant's electricity production and heat production is more 
environmentally friendly not only compared to the individual heating but also to the 
petrol- or coal-fuelled CHP plants regarding the CO2, the SO2, dust and NOx 
emissions.  
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(7) According to Austria, a number of coal and oil fired power plants (Voitsberg, St. 
Andrae, Zeltweg and Korneuburg) have been closed and will be replaced by the 
notified CHP plant, which is characterised by a largely higher efficiency and much 
lower CO2 emissions. Compared to the closed power plants, the investment will 
reduce CO2 emissions by 2 million tonnes over the lifetime of the project. The CHP 
Mellach will completely substitute the district heat supplied by the oil fired power 
station Werndorf and the district heat of the coal fired power station Mellach. As 
Austria informed, the CHP would emit considerably less CO2 than the separate 
production of electricity and heat (the counterfactual scenario)  

(8) As a secondary effect, the project would result in energy savings by optimizing the 
energetic release of heat for district heating and the reduction of emissions by 
substituting individual firing ("Hausbrand-Einzelfeuerungen"). Austria underlines, that 
such emission reductions are particularly important for the region of Graz suffering 
from fine dust ("Feinstaub") and NOx. Finally, compared to the traditional individual 
heating systems, SO2, fine dust and NOx are substantially lower in the CHP plant 
(reduction up to more than 90 %).  

2.3 National legal basis, beneficiary and budget 
 
(9) The aid is based on the "Bundesgesetz, mit dem Neuregelungen auf dem Gebiet der 

Elektrizitätserzeugung aus erneuerbaren Energieträgern und auf dem Gebiet der Kraft-
Wärme-Kopplung erlassen werden (Ökostromgesetz) BGBL. I Nr. 149-2002 idF. 
BGBL I Nr. 44-2008", and above mentioned aid scheme "Investment aid for the 
construction of combined heat and power stations (CHP) and hydro electric power 
stations", which has been approved by the Commission on 13 April 2007 (case N 
809/2006).  

(10) The beneficiary of the measure is the Verbund Austrian Thermal Power GmbH & Co 
KG (hereafter: VATP), which is a large enterprise active in the generation and 
distribution of electricity. Verbund group owns 55.65 % of the shares of the 
beneficiary VATP. Further ownership shares are held by several Austrian energy 
companies, for example EVN AG and Wienstrom GmbH. VATP is the largest 
electricity producer in Austria and supplies 40 % of the Austrian electricity 
consumption. Apart from VATP, the Verbund group has further subsidiaries in Austria 
(notably for hydropower), Germany, France and Turkey. Its global turnover in 2008 
was EUR 3.8 billion whereas VATP's turnover in 2008 was EUR 261.6 million. VATP 
provides a capacity of ca. 6 % of the electricity and has a market share of 9 % of heat 
supplied in Austria.   

(11) The envisaged aid of EUR 16 million is provided in form of a direct non-reimbursable 
grant and will be implemented by the Kommunalkredit Public Consulting GmbH 
(hereafter: KPC), a state-owned service provider dedicated to the execution and 
monitoring of government grants. It is financed by the "Zählpunktpauschale" raised 
from the end consumers of electricity, whose amount does not depend on the 
consumption of electricity but on which grid level (Netzebene) the consumers are 
connected to. Austria has informed that the aid will be granted in two tranches, after 
the completion of the project which is likely to be in October 2011, but in any case 
only after the approval by the Commission. 
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(12) The beneficiary is required to inform the aid grantor, which also monitors the 
implementation and the cumulation of aid, of any additional aid for which he applies 
or which he receives. The Austrian Authorities undertake that the aid cannot be 
combined with any other State aid.  

2.4 Counterfactual scenario 

(13) At first, as counterfactual investment for the project, an 832 MW CHP Gas and Steam 
installation with an effective electrical power of 803 MW, Austria proposed an 803 
MW Gas and Steam condensation installation and submitted several different cost 
calculations. However, following discussions with the Commission, according to the 
latest submission, the alternative investment is a scenario where VATP would 
construct in Mellach a power plant with the same electricity generating capacity but 
without a heat production module. Regarding the heat production, it would continue 
operating - and therefore modernise - its existing heating plants in Mellach and 
Werndorf ("FHKW Werndorf 2").  

(14) The cost calculation submitted by the Austrian authorities is presented below, based 
on the following methodologies: 

(a) First, under the cost calculation of the standard assessment of the EAG (see 
chapter 3 of the EAG), extra investment costs for environmental protection are 
calculated net of extra operating costs and benefits, in nominal terms. 
Operating costs and benefits are calculated over the first five years of the 
project (point 82 EAG). Additionally, savings on ETS allowance purchases are 
not included as operating benefits pursuant to point 70(20) of the EAG. 

(b) Second, under the cost calculation of the detailed assessment (see chapter 5 of 
the EAG), the profitability of the notified project is assessed over the lifetime 
of the investment (i.e. beyond the first five years of the project), with and 
without aid. This verification is carried out to ensure that the aid amount does 
not exceed the expected lack of profitability over the whole lifetime until the 
investment is fully depreciated. This calculation also includes savings on 
purchases for ETS allowances from the notified project, and assumes a price of 
EUR 30 per t of CO23.  

Total investment costs of the project net of operating costs and benefits over the first five 
years 

(15) The total net investment costs of the project are summarised in the table below and 
describe in detail in the following paragraphs.  

 

                                                 
3  The price of EUR 30 per ton of CO2 may be considered as a conceivable upper limit.  
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Table 1 

Investment costs net of operating costs and benefits over the first five years, Mellach 
CHP project (aid scenario) vs. counterfactual scenario (separate production of heat and 
electricity). All amounts in nominal terms  
 
  Aid scenario Counterfactual scenario 
Investment costs  549,9 507,6
Electricity 501,9 501,9
Heat 48,0 5,7
Operating benefits net of operating 
costs 558,2 561,3
Electricity  n/a 543,4
Heat n/a 17,9
Total costs -8,3 -53,7
Eligible costs 45,4   
Aid amount 16,0  
Aid intensity 35%   

 
Source: Austrian authorities 



6 

Table 2 
 
Operating benefits net of operating costs over the first five years, aid scenario (CHP 
project in Mellach). All amounts in nominal terms 
 

  2012 2013 2014 2015 2016 Total 
Revenue 400,9 428,1 429,0 438,6 459,5 2156,0
Primary Energy -284,4 -284,6 -279,8 -287,2 -302,0 -1438,0
Staff -2,0 -2,1 -2,2 -2,2 -2,3 -10,8
Other -28,2 -29,3 -29,6 -30,3 -31,7 -149,1
Total operating benefits net of operating 
costs 86,2 112,1 117,5 118,9 123,5 558,2

 
Source: Austrian authorities 
 
 
Table 3 
 
Operating benefits net of operating costs over the first five years, counterfactual 
scenario (separate production of heat and electricity). All amounts in nominal terms  
 
Electricity only       

  2012 2013 2014 2015 2016 Total 
Revenue 388,0 406,4 407,3 422,4 439,7 2063,8
Primary Energy -274,5 -267,4 -261,1 -273,0 -286,8 -1362,9
Staff -2,0 -2,1 -2,2 -2,2 -2,3 -10,8
Other -28,2 -28,6 -28,9 -30,0 -31,0 -146,7
Operating benefits net of operating costs 83,2 108,3 115,1 117,2 119,6 543,4
Heat only       
Revenue 12,8 13,0 13,2 13,4 13,7 66,1
Primary Energy -5,6 -5,7 -5,8 -5,9 -6,0 -29,1
Staff -0,5 -0,6 -0,6 -0,6 -0,6 -2,8
Other -3,2 -3,2 -3,3 -3,3 -3,4 -16,4
Operating benefits net of operating costs 3,5 3,5 3,6 3,7 3,7 17,9
Total operating benefits net of operating 
costs 86,6 111,8 118,7 120,8 123,3 561,3

 
Source: Austrian authorities 
 
(16) Following an international call for tender for the 832 MW CHP (Gas and Steam) 

installation, the beneficiary selected Siemens as a general contractor, which would 
deliver and construct the installation for an amount of EUR 520 million4. Taking into 
account further construction costs of EUR 30 million (e.g. network connections, 
project and quality management) the total costs are estimated to EUR 550 million. 

(17) Under the counterfactual scenario:  

(a) The beneficiary would build the same power plant without a heat production 
module. The investment cost of a gas and steam condensation plant with the 

                                                 
4 According to the Austrian authorities, no details are available on this EUR 520 million amount. Such 
information was not communicated by Siemens.  
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same capacity as the CHP Mellach, generating only electricity would be EUR 
502 million according to the calculations of the Austrian authorities, namely 
the difference of the EUR 550 million investment costs of the 832 MW CHP 
plant and the costs of the CHP components that represents EUR 48 million5. 

(b) For the heat production, according to Austria, the investment costs due to the 
modernisation of the existing heat capacities for the period 2010-2015 would 
amount to a total of EUR 1.9 million. Assuming that heat production will 
continue at the same level until 2026, which requires further modernisation 
investments, the estimated investments related to the heat production amount to 
EUR 5.7 million.  

(c) The Austrian authorities deducted the amount of EUR 5.7 million from the 
modernisation of the existing heat and electricity capacities for the period 
2010-2015. If the extension of the lifetime of the gas production capacities cost 
EUR 1.9 million for 5 years, the necessary investments to keep the production 
running would cost about EUR 5.7 million for about 15 years, namely until 
2026.  

(18) On the basis of the above calculations, the total investment cost of the counterfactual 
situation is EUR 501.9 million for generating electricity and EUR 5.7 million for heat, 
in total EUR 507.6 million. The resulting eligible investment cost are the investment 
cost for the CHP subject to the aid (EUR 550 million) minus the investment cost of the 
counterfactual (EUR 507.6 million) and amount to EUR 42.4 million.  

(19) With regard to the operating costs and benefits for the first five years of the life of the 
investment, in its first submission Austria only included the costs of primary energy 
sources. Upon request of the Commission, Austria provided certain global cost sources 
(personal, maintenance, administration) for the CHP installation; it did not submit the 
requested specific background document from "Kommunalkredit", which verifies the 
aid application to the Austrian authorities. Further, Austria indicated that for the 
reference investment no such information was available.  

(20) In February 2010, Austria submitted profit and loss calculations both for the CHP and 
the counterfactual investment differentiated into electricity and heat sales, costs of 
primary energy (gas), staff and other expenditure during the first five years of 
operations (2012 – 2016). It appears that the operational benefits net of the operating 
costs are EUR 558.8 and 561.3 million for the aid and counterfactual scenarios 
respectively. Therefore the difference of operational costs and benefits between the aid 
and counterfactual investments amounts to EUR 3.1 million. It must be noted that 
CO2 costs for the reference period should not be taken into account for eligible cost 
calculation under the standard assessment of the EAG6, and that amortization costs 
have not been taken into account either as they do not directly relate to operations. 

(21) Based on the latest submissions of Austria, the extra investment cost for the CHP of  
EUR 42.4 million and its lower net operational benefits/cost of EUR 3.1 million as 

                                                 
5 The EUR 48 million total breaks down into construction costs (EUR 21.6 million), machine equipment (EUR 
19.2 million), engineering (EUR 4.8 million) and modification costs of the steam turbines (EUR 2.4 million).  
6 See point 70(20) of the EAG: 'Proceeds flowing from the sale by the undertaking of tradable permits issued 
under the European Trading System will not be deemed to constitute operating benefits'. 
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compared to the counterfactual investment have to be added and result in an amount of 
EUR 45.4 million of eligible costs.   

(22) Finally, the Austrian authorities applied a EUR 40 million ceiling to the eligible costs, 
notably based on maximum investment aid amount per kW pursuant to the Austrian 
CHP legislation7, and the maximum aid percentage of 40% as stipulated in decision N 
809/2006. From this calculation resulted an  aid amount of EUR 16 million.  

(23) Accordingly, the aid intensity is 35%8.   

2.5 Profitability over the lifetime 

(24) For the calculation of the profitability over the lifetime, where in particular the CO2 
costs have been included, the main assumptions are the costs of primary energy 
(natural gas), the investment costs, the start-up date and lifetime of the plant, and the 
evolution of energy sales. The beneficiary has also retained capital costs of 6%, as 
indicated by the Austrian law providing investment aid to CHP projects in force at the 
time when the aid application was submitted9.  

(25) According to Austria, the EUR 16 million aid would increase the profitability of the 
CHP project so that it would reach an internal rate of return (IRR) of 6 % and net 
present value (NPV) of EUR 0.05 million over the lifetime of the project. As indicated 
above, the 6% IRR corresponds to the recommended cost of capital retained in the 
Austrian CHP legislation10. Without the aid the project would have an internal rate of 
return (IRR) of 5.62 % and a negative net present value (NPV) of EUR 13.98 
million11.  

(26) Under the counterfactual scenario, the IRR and NPV of separate heat and electricity 
production would achieve 6.74 % and EUR 25.5 million over the lifetime, 
respectively, therefore higher than under the aid scenario.  

III. Assessment 

3.1 Existence and compatibility of State Aid Pursuant to Article 107 (1) TFEU 
 
(27) A measure constitutes State aid under Article 107(1) TFEU if it fulfils four conditions. 

Firstly, the funding comes from the state or from state resources. Secondly, the 
measure confers an advantage to certain undertakings or economic activities. Thirdly, 
the measure is selective. And fourthly, the measure affects trade between Member 
States and distorts competition in the common market.  

(28) The aid to the beneficiary fulfils all the conditions mentioned above. It is funded by 
the budget of the Federal Republic of Austria and aid confers an advantage to the 
beneficiary by providing funds which he would not have obtained under normal 
market conditions. The aid is selective since it is granted only to the beneficiary. It has 

                                                 
7 Oekostromgesetz-Novelle 2006, BGBl. I, 105, 27.6.2006. 
8 35% = 16/45.4. 
9 Oekostromgesetz-Novelle 2006, BGBl. I, 105, 27.6.2006. 
10 Oekostromgesetz-Novelle 2006, BGBl. I, 105, 27.6.2006. 
11 Including the CO2 costs. 
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the potential to affect the trade between Member States and to distort competition 
because the beneficiary is active in a sector where trade between Member States takes 
place. Therefore, the aid granted to the beneficiary thus constitutes State aid pursuant 
to Article 107 (1) TFEU.  

3.2 Compatibility of the aid 
 
3.2.1 Overview  
 
(29) The objective of the aid is environmental protection since the aid aims at reducing the 

use of primary energy sources such as gas and at reducing emissions of CO2 into the 
atmosphere. More specifically, the measure constitutes aid for the construction of a 
combined heat and power installation (CHP) with the objective to reduce the higher 
costs the beneficiary would bear due to this more environmentally-friendly 
investment. Accordingly it is being assesses on the basis of the Environmental Aid 
Guidelines.  

(30) Environmental investment aid for co-generation may be considered compatible with 
the common market within the meaning of Article 107(3) (c) of the TFEU provided 
that the co-generation unit satisfies the definition of high-efficiency cogeneration set 
out in point 70(11) EAG and provided that a new cogeneration unit will overall make 
primary energy savings compared to separate production as defined by Directive 
2004/8/EC and Decision 2007/74/EC (see point 112 EAG) 

(31) Austria has notified the measure as investment aid for such kind of a new co-
generation plant. Accordingly, the aid will be assessed on the basis of chapter 3.1.7 of 
the EAG (aid for cogeneration). Further to examining the incentive effect and the 
necessity of aid on the basis of chapter 3.2 of the EAG, a detailed assessment of the 
compatibility of the aid (chapter 5 of the EAG) is being carried out.  

(32) The rules for the detailed assessment of the Environmental Aid Guidelines lay down 
that a detailed assessment will be conducted on the basis of the positive and negative 
elements of the aid in question. As regards positive effects the environmental aid must 
address a clearly identified market failure, be an appropriate instrument, have an 
incentive effect and be proportionate. The negative impact of the aid on competition 
and trade needs to be limited. Compliance of aid with Environmental Aid Guidelines 
has to be verified on the basis of a balancing test of positive and negative elements12.       

3.2.2 Existence of a market failure 

(33) According to point 167 of the EAG, the Commission will verify whether 'State aid is 
targeted at [a] market failure by having a substantial impact on environmental 
protection'. In this context, particular attention must be paid to the expected 
contribution of the measure to environmental protection. 

                                                 
12 The detailed assessment is conducted on the basis of the assessment of positive and negative elements 
specified in sections 5.2.1 and 5.2.2 of the Environmental Guidelines, which will be used in addition to the 
criteria set out in Chapter 3 (in particular chapter 3.1.7 on cogeneration). It is a proportionate assessment, 
depending on the distortion potential of the case. The fact that the aid induces undertakings to pursue environmental 
protection, which they would not otherwise have pursued, constitutes the main positive element to be taken into 
consideration when assessing the compatibility of the aid (point 166 EAG). 
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(34) Taking into account the information submitted, the project satisfies the definition of 
high-efficiency cogeneration as set out in point 70 (11) of the EAG (point 112 EAG). 
Furthermore, Austria demonstrated that the construction of the new cogeneration unit 
instead of a conventional installation for producing heat and power will result in 
primary energy savings (point 112 a EAG). Therefore it seems that the aid measure 
will increase environmental protection.  

(35) With regard to the market failure, according to point 51 of the Environmental Aid 
Guidelines this type of aid addresses a market failure linked to negative externalities 
by creating individual incentives to meet environmental targets in the field of energy 
savings. Cogeneration of heat and electricity (‘CHP’) is the most efficient way of 
producing electricity and heat simultaneously. By producing both electricity and heat 
together, less primary energy is used in its production. Further, cogeneration means 
the simultaneous generation in one process of thermal energy and electrical and/or 
mechanical energy (point 70 (10) EAG). The electricity and heat will be generated by 
cogeneration within the meaning of point 51 and 70 (10) of the Environmental 
Guidelines.  

(36) Therefore, it seems that the notified CHP project will reach environmental benefits 
that could not have been attained with a conventional power plant. On this basis, 
provided that the counterfactual investment in a conventional power plant is credible 
(see below) it can be concluded that the project addresses a market failure and results 
in better environmental protection.  

3.2.3. Appropriate instrument 

(37) Austria explained that without the aid, the beneficiary would not have invested in the 
CHP and instead constructed a conventional power plant. The Austrian authorities 
alleged that aid is necessary because the construction of the CHP would not provide a 
sufficient internal rate of return nor net present value.  

(38) For Austria, it appears not possible to use a regulatory instrument to achieve the same 
result in environmental protection as with the aid. The Commission takes into account 
that Austria could only set certain standards but not stipulate a specific technology for 
power plants. However, standards may provide a less efficient incentive for further 
improving a given technology compared to the aid and would only be applicable for 
sites of power generation, where both electricity and heat can be supplied to a 
sufficiently large base of customers. In the current situation, it can be concluded that 
investment aid constitutes an appropriate instrument to obtain the objective of 
environmental protection, given that less distortive instruments not involving aid are 
not available or may not achieve the same results.  

 
3.2.4 Incentive effect and necessity of the aid 
 
Counterfactual scenario 
 
(39) According to point 171 of the EAG, 'State aid must result in the recipient changing its 

behaviour to increase the level of environmental protection'.  
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(40) Taking into account points 146 (a) and 172 (a) of the EAG, the Member State must 
demonstrate that without the aid, in the counterfactual situation, the more 
environmentally friendly alternative would not have been retained. For this purpose, it 
has to provide information demonstrating that the counterfactual situation is credible.  

(41) On 2 February 2010, Austria submitted a calculation of eligible costs based on a 
counterfactual investment involving separate production of electricity and heat, which 
corresponds to the same production of heat and electricity by the CHP Mellach, which 
is subject to the aid.  

(42) There are no internal documents available demonstrating that this counterfactual 
investment was actually envisaged at the moment when the investment decision for the 
CHP Mellach was taken. However, documents related to a board meeting of the 
beneficiary on 8 May 2008 indicate that the simultaneous production of electricity and 
heat in the Mellach installation was only envisaged as a possible option.  

(43) Further, it can be concluded that from a commercial point of view the separate 
production of heat and electricity (counterfactual investment) appears credible. This 
has been demonstrated by the positive IRR for this option. 

(44) On this basis, the counter factual as presented appears credible.   

Incentive effect and necessity of the aid 
 
(45) According to point 143 of the EAG the Commission considers that aid does not 

present an incentive effect for the beneficiary in all cases in which the project already 
started prior to the aid application by the beneficiary to the national authorities. 
According to Austria the beneficiary applied for the project already on 2 January 
2007; it started with the project only at the end of 2008/in the beginning of 2009. From 
this follows that the beneficiary applied for the aid at the Austrian authorities before 
starting the project and according to point 143 EAG the aid may provide an incentive 
for a more environmentally friendly behaviour, if all other conditions as mentioned 
below are met. 

(46) According to the Environmental Aid Guidelines, the incentive effect and the necessity 
of the aid is in particular lower if the benefits over the lifetime of the investment are 
substantial, possibly to the extent that the extra environmental costs can be recouped 
even without the aid (point 172 c EAG). Therefore, aid cannot be considered 
necessary solely because the level of environmental protection is increased. The 
advantages of new investments or production methods are normally not limited to their 
environmental effects (point 171 EAG). 

(47) Austria has submitted calculations on the internal rate of return (IRR) and the net 
present value (NPV) for the CHP Mellach with the aid and without the aid. It provided 
comparative calculations for the counterfactual investment and included background 
information of the cost elements and assumptions, upon which the calculations have 
been based. 

(48) Regarding the minimum profitability threshold, Austria has submitted that the 6 % 
value corresponds to the recommended cost of capital in the Austrian CHP legislation 
(see above). As a matter of comparison, internal documents of the beneficiary 
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submitted by Austria indicate that a similar investment project was approved in 2008 
with an IRR ranging between 6.1 % and 8.0 % (worst and best case scenarios). Even 
though the Commission normally considers that the relevant threshold should be the 
minimum internal weighted average cost of capital (WACC) for the beneficiary to 
accept investments, it can be considered that the 6 % threshold corresponds to a 
relevant reference point in the CHP industry, as suggested by the Austrian authorities.  

(49) Taking into account the information submitted by Austria, with regard to the 
profitability of the investment over the lifetime (point 172 g and point 174 c EAG), 
without the aid the project would have an internal rate of return (IRR) of 5,62 % and a 
negative net present value (NPV) of EUR 13,98 million. The aid of EUR 16 million 
would improve the IRR to 6,0 % and the investment would achieve a positive NPV of 
EUR 0,05 million. In contrast, the counterfactual investment would result in a better 
IRR of 6.74 % and a positive NPV of EUR 25.5 million. 

(50) From this follows that the less environmentally friendly alternative, the counterfactual 
or "business as usual" scenario, would provide a better performance in terms of IRR 
and NPV. However, other elements which are not taken into account in the 
profitability calculations may explain why the beneficiary would still opt for the 
notified CHP project. For example, compared to the counterfactual situation, which is 
based on the modernisation of older plants, it is less likely that exceptional 
circumstances or unforeseeable developments may lead to instable production 
conditions Additionally, the notified project may also provide a green image to the 
beneficiary, which positive effect is not possible to quantify.  

(51) On balance, the Mellach project without the aid is not sufficiently profitable over the 
lifetime of the investment. However, the aid provides the necessary incentive for 
carrying out the more environmentally friendly project instead of a conventional 
power plant generating electricity only and a separate heat production. Accordingly, it 
can be concluded that aid is necessary and provides an incentive effect.  

3.2.5 Proportionality of the aid 
 
(52) With regard to the proportionality of the aid, the standard assessment focuses firstly on 

the eligible extra investment costs necessary to increase environmental protection and 
take into account only the first five years of operations, net of all operating costs and 
benefits during the same period, as described in points 80 to 82 of chapter 3 of the 
EAG. In a second step, the aid amount established on the basis of points 80 to 82 
needs to be re-assessed, in particular over the lifetime of the investment, as required by 
the detailed assessment in point 174, chapter 5 of the EAG. 

Assessment of the proportionality and aid amount under chapter 3 of the EAG  
 
(53) It appears that the extra investment costs (costs of investment project minus 

counterfactual investment) and operating costs and benefits over a five-year period as 
compared to the counterfactual situation have been taken into account in line with the 
methodology for calculating eligible costs of the EAG (point 80, 81, 82 and 83). 

(54) The resulting aid intensity of 35% remains below the maximal aid intensity of 60 % of 
the EAG (point 114).  
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Assessment of proportionality under chapter 5 of the EAG – detailed assessment  

(55) The tendering of the contract for the construction of the CHP plant, provided it was 
done on competitive terms, suggests that eligible costs reflect market terms for the 
construction of such plants. Further, it should be noted that investment aid is capped 
per kW and therefore results in a limited aid intensity of 35% of eligible costs, which 
is significantly below the relevant threshold of the EAG (60%). Therefore it can be 
concluded that the eligible costs are limited to the extra costs necessary to achieve the 
level of environmental protection (point 174 a EAG). 

(56) As mentioned above, the aid to this project is granted in line with an approved aid 
scheme (N 809/2006), which is a priori open to any beneficiary fulfilling the 
conditions set in the scheme (point 174 b EAG).  

(57) Further, the profitability analysis over the lifetime of the investment, i.e. until the 
investment is fully depreciated, indicates that the Net Present Value becomes slightly 
positive with aid. The project would then result in a moderate 6 % Internal Rate of 
Return, which the beneficiary considers to be sufficient for proceeding with the 
investment. Since the IRR of the project that is subject to the aid appears being below 
the IRR of the counterfactual investment (6.74%), based on the available information, 
the Commission considers that the aid is limited to the minimum (point 174 c).  

(58) Accordingly, it seems that the aid amount would be proportionate.  

3.2.6 Effects on competition and trade  

(59) The relevant product markets in the present case are the electricity and heating 
markets.  

(60) The electricity market is a Europe-wide market. From the information submitted by 
Austria follows that the mother company of the beneficiary, which is the Verbund 
(Österreichische Elektrizitätswirtschafts-AG,  is the largest electricity producer in 
Austria and supplies 40% of the Austrian electricity consumed.  

(61) For the purposes of the analysis, in order to assess the market where the beneficiary's 
position is the strongest, it can be considered that the relevant geographic market is 
national. 

(62) The heating market can be defined as the market for heating services, including 
collective (e.g. district heating) and individual heating systems. For the purpose of the 
analysis, the relevant geographic market for heating is regional since district heating, 
where the beneficiary is mainly active, is a local market that covers the Graz region. In 
the Graz region, only 26 % of heat is provided by district heating, whereas 74 % of 
heat is produced by individual systems.  

(63) Austria has submitted the following information13:  

(a) With regard to the production of electricity, the beneficiary, VATP, provides a 
capacity of ca. 7 % in Austria (926 MW of 13000 MW). This share would 

                                                 
13 In other parts of Austria (Salzburg, Linz and Vienna) three further enterprises with a similar size as the 
beneficiary are active in the electricity and heat production market. 
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increase to 12 % (1648 MW) in Austria under the CHP (or counterfactual) 
scenario. It would also reinforce Verbund Austria's position as the incumbent 
on the Austrian electricity market.  

(b) In the heat market the beneficiary, VATP, has a market share of 9 % of the heat 
supplied (1100 GWh of 12000 GWh) in Austria. For the regional market of 
Graz, VATP supplies 77% of district heating and industrial suppliers feed the 
remaining 23 % into the system. In total, VATP actually owns a 20 % market 
share on the heat market in the Graz area (77% of the district heating market, 
which accounts for 26  % of the total heat supplied to consumers)14.  

(64) From the information provided by Austria follows that with the investment in the CHP 
Mellach the beneficiary will increase its capacity for generating electricity from 926 
MW to 1648 MW but would decrease its capacity for heat production from 605 MW 
to 400 MW. Under the aid scenario, the current heating installations would be closed 
and the total heat production capacity would amount to 400 MW produced by the 
notified CHP installation.  

 
(65) Accordingly, as compared to the counterfactual scenario:  

(a) The beneficiary will not increase its market share on the electricity market 
since it would build a power plant of the same electric capacity with or without 
aid. 

(b) It would even provide a slightly lower capacity on the heat market (400 MW 
instead of 440 MW). Consequently, the aid does not reinforce the market 
power of the beneficiary on the heat market (section 5.2.2.3 EAG). The market 
share of the beneficiary in Austria would remain rather stable close to 9 % and 
on the local market the beneficiary would continue to clearly dominate the 
district heating market. However, district heating currently accounts for only 
26 % of heating systems on the regional heating market, and therefore 
customers would still have a choice for their heating systems (individual or 
collective, including district heating). 

(66) Obviously, the quality of electricity and heat will not change due to the investment 
subject to the aid. Austria, submitted that the aid will not result in a reducing costs per 
unit compared to the situation without the aid and would not compensate a part of the 
operating cost. Therefore, the Commission does not expect a significant impact on 
production unit costs and the measures appear to be in line with point 177 (a) EAG.  

 
(67) As the investment is not creating any new product, and electricity and heat is not 

subject to any labelling and it is unlikely that the more environmentally friendly 
production process is able to influence choices of the consumers, it is unlikely that the 

                                                 
14 Currently, the beneficiary's is producing heat from its boilers located in Mellach and Werndorf. They will be 
partially replaced by the CHP subject to the envisaged aid. For providing peak load and as a backup VATP uses 
its heating plant FHKW Graz, which exclusively produces heat. The primary energy source is gas, which is 
partially provided by Steirische Gas-Waerme GmbH, which is also operating the district heating network. Based 
on a long term supply contract, the VATP provides the heat to the operator of the district heating network 
(Steirische Gas-Waerme GmbH), which transports it to the final consumers. Energie Graz is the supplier to the 
final consumer.  
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beneficiary of the aid will be able to increase or maintain sales as result of the aid as 
required by points 177 (a,b,c).  

3.2.7 Dynamic incentives/crowding out 

(68) When assessing the aid in line with point 178 of the EAG, the Commission considers 
that the aid will not crowd out investments in other Member States or distort dynamic 
incentives because CHP technology is already applied by competitors and the aid is 
therefore not likely to result in a first mover advantage for the beneficiary or crowd 
out investments in the CHP technology by competitors. 

 
(69) Further, with reference to point 179 of the EAG, the aid amount is relatively small 

compared to the overall activities of the beneficiary. Austria submitted that the aid 
represents ca. 0.42 % of the annual turnover of Verbundnetz AG (EUR 3.744,7 
million, fiscal year 2008). Therefore, it is unlikely that the aid would noticeably distort 
competition. As regards the frequency of aid (point 179 b EAG), it appears from the 
information received that the beneficiary did not frequently receive State aid in the 
past. As the measure is an investment aid and not operating aid points 179 (c-d) EAG 
of the EAG are not applicable.    

 
(70) According to the information provided, the investment in the Mellach CHP project is 

not an investment, which will allow VATP to meet future standards (point 179 e 
EAG). Since strict environmental standards are already applicable for all power plants 
in Austria it is unlikely that the aid would not be necessary in the sense of point 179 (f) 
EAG. Further, taking into account that the beneficiary mainly produces heat ant 
electricity, the risk of cross-subsidisation  remains low (179 g EAG).  

 
(71) The introduction of the CHP technology does not include risks of crowding out effects 

for other technologies (point 179 h). The CHP technology allows producing 
simultaneously heat and electricity that leads to a reduction of CO2 emissions but 
there are other, competing technologies available on the market (point 179 i EAG). 

 
3.2.8 Maintaining inefficient firms afloat  

(72) From the annual report (2008) of the beneficiary follows that VATP made a surplus of 
EUR 124.97 million and that its equity was EUR 274.3 million. With reference to 
point 180 (a) of the EAG, Austria did not provide any information, from which could 
be concluded that VATP is an inefficient company which would need to be hold afloat 
with the aid.  

 
(73) From the information provided by the Austrian authorities follows that there is no 

over-capacity in the Austrian energy sector (180 b EAG).  
 
(74) The aid to this project is granted in line with an approved aid scheme (N 809/2006), 

which is a priori open to any competitor meeting the conditions set out in the scheme. 
Therefore, with reference to point 180 (c) EAG, it appears that other enterprises of the 
same sector in Austria are eligible to receive the same aid. Regarding point 180 (d) 
EAG, it appears that the aid will have a low or no impact on the variable production 
costs of the products concerned and therefore the aid's effect to distort competition is 
likely to remain small. 
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(75) According to the information provided by Austria, the selection process of the CHP 
scheme mentioned above is conducted in a non-discriminatory, transparent and open 
manner and it is unlikely that the aid will contribute to artificially maintaining the 
undertaking in the market (180 e EAG). The scheme covers all Austrian undertakings 
in the relevant market and does not exclude companies that could address the same 
environmental objective. Therefore, it appears less likely that the aid will maintain an 
inefficient firm in the market (180 f EAG)  

 
(76) With reference to points 180 a-f, it is expected that the distortions to competition are 

low.     
 
3.2.9 Market power/exclusionary behaviour 

(77) After having carried out the project subject to the aid, the beneficiary's capacity on the 
Austrian electricity market would increase from 7 % to 12 % (mother company 
Verbund Austria: from 40 % to less than 41 %). However, taking into account that the 
beneficiary would provide the same capacity with the aid as in the absence of aid, it 
appears that there will be no effect of the aid on VATP's market share on the 
electricity market (182 a EAG).  

 
(78) On the heat market, the beneficiary would even provide a slightly lower capacity (400 

MW instead of 440 MW). The market share of the beneficiary in Austria would 
remain rather stable close to 9 % and on the local market the beneficiary would 
continue to clearly dominate the district heating market. However, district heating 
currently accounts for only 26% of heating systems on the regional heating market, 
and therefore customers would still have a choice for their heating systems (individual 
or collective, including district heating). Consequently, the aid does not reinforce the 
market power of the beneficiary on the heat market (182 a EAG). Finally, via the 
Austrian aid scheme mentioned above, the aid is also available for new entrants and a 
distortion of competition is therefore less likely (182 b EAG).  

 
(79) Since a product differentiation for electricity and heat appears not possible, the aid has 

apparently no or only a low effect on product differentiation (182 c EAG). However, 
only incomplete information is available on the buyer power. For electricity the 
consumers are both enterprises and private households, whereas the majority of 
consumers of heat are apparently private households. From this follows that the 
relatively weak buyer power on the heat market would make it more likely that the aid 
beneficiary, which has a high market power in the heat market, may increase prices 
vis-à-vis the buyers (182 d EAG). 

 
3.2.10 Effects on trade and location 

(80) Furthermore the Commission considers that aid will have no impact on the production 
conditions for companies located in the area of the plant subject to the aid. Since in the 
case of no aid the beneficiary would have operated a plant with the same capacity of 
electricity and with a rather similar capacity of heat at this location, the aid will only 
have a marginal impact on the area of Mellach. It appears that there is no significant 
risk that due to the aid and changing production conditions companies may re-locate to 
this territory (183 EAG).  

 



 17

(81) Taking into account all information provided by Austria, there is no indication that the 
beneficiary may have considered other locations for the investment, if it had not 
received the aid. This speaks as well against a particularly significant distortion of 
competition. 

 
(82) Further, from the counter factual investment, which the Commission considers as 

being credible, follows that the beneficiary did not consider another location for its 
investment in the absence of aid. From this follows that the effects on trade and 
locations are marginal (points 184 and 185 EAG).  

 
3.3 Balancing and conclusion 

(83) The Commission considers that the project that is subject to the aid provides 
environmental benefits, by reducing the use of primary energy and hence contributing 
to achieving environmental targets. Aid for co-generation has also been previously 
supported by the Commission 

 
(84) Austria provided a credible counterfactual scenario including investment costs, 

operating costs and benefits including background information, which allowed the 
Commission to verify and re-calculate the eligible cost. In contrast to earlier 
submissions, the counterfactual investment finally included investment in both 
electricity and heat.   

(85) Taking into account the analysis of the profitability of the project over the lifetime 
(with and without the aid) compared to the counterfactual investment, the aid appears 
to be necessary and proportionate. With regard to the IRR and NPV it provides an 
incentive for a more environmentally-friendly behaviour. Therefore, the aid meets the 
conditions for its necessity and proportionality.  

 
(86) With regard to further distortive effects, it can be considered that the negative effects 

of the aid to the Mellach CHP project are limited, for the following reasons:  

− The aid will only have a marginal impact on the production costs. Therefore it is 
unlikely that the beneficiary will be able to increase its sales due to the aid as 
compared to no-aid counterfactual. Furthermore, the products obtained from the 
CHP plant, electricity and heat, will be the same as those obtained in the no-aid 
counterfactual investment; aid is therefore not likely to result in a product 
advantage to the beneficiary (point 177 EAG); 

− The CHP technology is already applied by other competitors and the aid is 
therefore not likely to result in a first mover advantage for the beneficiary or 
crowd out investments in the CHP technology by competitors (Section 5.2.2.1 
EAG); 

− The aid amount is very low as compared to the total investment needed or the 
beneficiary's turnover, and it would not result in maintaining an inefficient firm 
afloat (Section 5.2.2.2 EAG); 

− Taking into account the counter factual scenario, according from the information 
available, the aid would have no effect resulting from the increase of market power 
of the beneficiary (Section 5.2.2.4 EAG);  
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− Apparently, the  effects on trade and location seem to be limited, since in case of 
no aid the beneficiary would have built a new plant and invested in existing plants 
resulting in a similar capacity and located at the same location (Section 5.2.2.4 
EAG). Regarding the distortive effects of the aid, on balance, the positive 
environmental effects of the aid appear to outbalance the negative ones. 

(87) In view of the above the Commission finds that potentially negative effects of the 
measure on competition and trade are outbalanced by the positive effects of the aid so 
that the overall balance of the measure is positive. 

 
(88) It is therefore proposed not to raise objections to the aid as it complies with the 

Environmental Aid Guidelines and therefore the Commission considers it compatible 
with the common market in application of Article 107(3)(c) TFEU. The Commission 
concludes that the aid to Verbund Austrian Thermal Power GmbH and CoKG for co-
generation of electricity and heat appears to be compatible with Article 107 (3) (c) 
TFEU.  

IV. DECISION 
(89) The Commission has accordingly decided not to raise objections to the notified 

measure, because the aid can be found compatible with the internal market in 
accordance with Article 107 (3) (c) TFEU and Article 61 (3) (c) of the EEA 
Agreement.  

(90) The Commission reminds the Austrian authorities that, in accordance with Article 108 
(3) TFEU, plans to refinance, alter or change this aid have to be notified to the 
Commission pursuant to provisions of the Commission Regulation (EC) No 794/2004 
implementing Council Regulation (EC) No 659/1999 laying down detailed rules for 
the application of Article 93 of the EC Treaty (now Article 108 TFEU) (OJ L 140, 
30.4.2004, p.1).  

If this letter contains confidential information which should not be disclosed to third parties, 
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to the disclosure to third parties and to the publication of the full text of the letter in the 
authentic language on the Internet site: 

http://ec.europa.eu/community_law/state_aids/state_aids_texts_de.htm 
 

Your request should be sent by registered letter or fax to: 
 

European Commission 
Directorate-General for Competition 
Directorate for State Aid 
State Aid Greffe 
B-1049 Brussels 
Fax No: (0032) 2-296.12.42  

 
                                

 For the Commission 
 

                           Joaquín Almunia 
                 Vice President of the Commission 

http://ec.europa.eu/community_law/state_aids/state_aids_texts_de.htm
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