
Zijne Excellentie de Heer Maxime VERHAGEN  
Minister van Buitenlandse Zaken 
Bezuidenhoutseweg 67  
NL - 2500 EB Den Haag 
 
Commission européenne, B-1049 Bruxelles – Europese Commissie, B-1049 Brussel – Belgium 
Telephone: 00 32 (0) 2 299.11.11 
 

 

EUROPEAN COMMISSION 
 
 
 
 

 
Brussels, 30 January.2008 
C (2008) 318 final 

 

 PUBLIC VERSION 

WORKING LANGUAGE 

This document is made available for 
information purposes only. 

 
 
Subject: State aid C4/2008 (ex N 97/2007) – The Netherlands 

Investment of the municipality of Rotterdam in Ahoy complex 
 

Sir,  
 
The Commission wishes to inform the Netherlands that, having examined the information 
supplied by your authorities on the measure referred to above, it has decided to initiate the 
procedure laid down in Article 88(2) of the EC Treaty. 
 

1. PROCEDURE 

1. On 20 December 2006 a pre-notification meeting concerning the above mentioned 
investment took place between the Commission and the Dutch authorities. Following this 
meeting, the Dutch authorities formally notified the investment by a letter dated 22 
February 2007 registered on the same day. 

2. As part of a related procedure (CP 91/2007) on 22 March 2007, the Commission received 
a joint complaint from Mojo Concerts B.V. ("Mojo") and Amsterdam Music Dome 
Exploitatie B.V. ("Music Dome"), which concerned the planned investment by the 
municipality in the Ahoy complex but also other transactions already carried out by the 
municipality, namely the privatisation of operation of Ahoy Rotterdam N.V. (in the 
following also "the operator") and the lease of the Ahoy complex to the (privatised) 
operator. Further submissions from the complainants were received on 14 September 2007 
and 5 October 2007. 

3. In a letter dated 16 April 2007 the Commission requested the Dutch authorities to provide 
their comments on the above-mentioned complaint. Accordingly, the Dutch authorities 
submitted their comments on 20 June 2007. The Commission wrote to the Dutch 
authorities requesting additional information on 10 August and 16 November 2007. The 
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Dutch authorities provided additional information on 17 September, 15 November and 7 
December 2007. 

II.  BACKGROUND INFORMATION AND DESCRIPTION OF THE MEASURE 

4. The Ahoy complex, comprising the Sports Palace, 6 exhibition halls and a large meeting 
and congress centre, is designed to host a large number of different types of events 
including exhibitions, conferences, trade fairs, shows, concerts, sports and social events. 
The operator of the complex, Ahoy Rotterdam N.V., has also been active on the 
international market and exports its own trade fair titles1.  

5. Until 1 July 2006 the Ahoy complex had been managed by Ahoy Rotterdam N.V., in 
which the municipality was the sole shareholder. Following the decision to separate 
ownership and operations, the municipality maintained ownership of the complex and sold 
on 1 July 2006 the operation of Ahoy Rotterdam N.V. via a management buy-out for EUR 
1.7 million. In the absence of a public tender, the sale price was based directly on the 
market valuation performed by the independent expert Deloitte Financial Advisory 
Services B.V. in Rotterdam; Real Estate Valuation ("Deloitte").  

6. At the same time, the municipality leased the Ahoy complex to (privatised) Ahoy 
Rotterdam N.V. for a period of 15 years (with an option for extension) starting on 1 July 
2006. The lease contract imposed strict obligations on the lessee to ensure the 
maintenance and promotion of the multifunctional nature of the Ahoy complex2. The 
initial rent of EUR 2.6 million3 per year stipulated in the lease contract was based directly 
on the market valuation of rent for the Ahoy complex carried out by Deloitte. 

7. As part of the lease agreement, the municipality committed to invest up to EUR 42 million 
in the renovation and upgrade/expansion of the Sports Palace, which presents the notified 
project. Currently, the works are scheduled to take place between May 2008 and the end 
of December 2009 with a number of discontinuances related to important events. 

8. Approximately 50% of the present investment by the municipality will be used for 
maintenance of the Sports Palace, while the other 50% will be used for its 
modernisation/expansion. Emphasis will be placed on the modification of the following 
elements in the Sports Palace: improvement of the acoustics, air-conditioning system, 
layout and accessibility, strengthening of the roof construction in order to facilitate the 
suspension of sound equipment and video walls, expansion of the number and quality of 
seats, improvement of backstage facilities. Originally, it was planned to expand the 
capacity of the Sports Palace by additional 5000 seats. Currently, it is planned to add only 
2000 seats and 500 standing places. 

9. The management considered that this investment was necessary to maintain the value of 
the complex but would not lead to additional revenues for the operator. Therefore, during 

                                                 
1 According to Ahoy’ Waardering report, prepared by Deloitte in 2006, Ahoy Rotterdam N.V. has exported its own trade fair 
titles Holland Marine Expo to Romania and Infra Tech and AFG-Total to Poland and has held RecreaPro in Belgium jointly 
with Xpo Kortrijk. 
2 In line with clause 4.1 of the lease contract, the programme (public and trade exhibitions, events) carried out in years 
2003/2004 and 2004/2005 shall be continued for the duration of the contract 
3 In line with the lease contract, the rent will be adjusted on the basis of the most recent monthly consumer price index 
published by the Central Statistical Office. 
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the negotiations with the municipality, it submitted that it should not be taken into account 
in establishing the price of the shares in Ahoy Rotterdam N.V. or the rent for the Ahoy 
complex.  

10. The municipality of Rotterdam appreciated this argument and did not require an 
adaptation to the price of the shares in Ahoy Rotterdam N.V. or the fixed rent for the 
Ahoy complex. However, in order to ensure the market level of the rent following the 
planned investment, the municipality opted for a benefit-sharing mechanism included in 
the lease contract, whereby Ahoy Rotterdam N.V. (operator) would pay a surcharge on the 
rent if its gross margin were to exceed a pre-determined level. The surcharge would kick 
in for a gross margin (reduced by the rent paid for the relevant year) exceeding EUR 16.5 
million and is determined as follows:  

Bracket Gross margin (net of rent)          Surcharge 

1st bracket EUR 16.5 to EUR 18 million                50% 

2nd bracket EUR 18 to EUR 21 million                   35% 

3rd bracket EUR 21 to EUR 25 million                   20% 

The three brackets are cumulative. If, for example, in one year a gross margin (net of the 
rent paid to the municipality) of EUR 20 million is achieved, the rent will be increased 
with a surcharge based on 50% of EUR 1.5 million (the first bracket) and 35% of EUR 2 
million (the remaining amount that falls in the second bracket), for a total surcharge of 
EUR 1.45 million. 

III. THE VIEW OF THE DUTCH AUTHORITIES 

Notified investment project 

11. The Dutch authorities have notified the investment project for legal certainty because they 
consider that the measure does not constitute State aid. The authorities argue that the 
investment by the municipality of Rotterdam does not confer an advantage within the 
meaning of Article 87(1) EC upon the operator of the Ahoy complex or any other party. 

12. The Dutch authorities regard the notified measure as an investment in public infrastructure 
and argue that the provision of a public infrastructure, which is traditionally funded from 
public resources, does not constitute State aid. They argue that the municipality's 
provision of an infrastructure for the city of Rotterdam, such as the Ahoy complex, must 
be regarded as the performance of its public duty to provide a public venue for the benefit 
of the general public and underlined the importance of the Ahoy complex for the city of 
Rotterdam both in economic and social terms. 

13. Underlining the multifunctional nature of the Ahoy complex, the Dutch authorities claim 
that a private organisation would probably not be able or want to maintain a similar venue, 
hosting such a wide range of events. In their opinion a private organisation would 
primarily be interested in the commercial exploitation of the complex, would not maintain 
the diverse and unique range of events currently offered and would not take into account 
the social, cultural and economic role that the complex fulfils within the city of 
Rotterdam. The Dutch authorities point out the limited profitability of the Ahoy complex - 
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in the eight-year period between 1997/1998 and 2004/2005, the operating company 
suffered an average loss of approximately EUR 71 000 per year. 

14. In arguing that the notified measure constitutes an investment in public infrastructure, the 
Dutch authorities refer to a letter by DG Competition relating to the Dutch government’s 
investment in a football stadium, which was sent to the Permanent Representation of the 
Netherlands in 2002, where it was stated:  

"[..] the construction of a venue for public events, where various types of activities are 
staged, which also benefits the general population, can be regarded as a typical public 
duty in respect of the population."4  

15. In the letter, DG Competition takes the view that the funding of a stadium where various 
types of activity take place, can be regarded as funding for infrastructure. Therefore, 
funding of this nature must not be regarded as state aid if the following conditions have 
been met:5 

• there is no selective favouring of one or more undertakings or products; 
• if the management of the facility has been entrusted to private organisations, then the 

investment must be made subject to agreement to an operational requirement that 
guarantees that the facility will continue to be available for different users and 
activities; 

• state funding must be granted by means of an open, transparent, non-discriminatory 
procedure, preferably in the form of an open tender. 

According to the authorities all the above conditions are met in this case. 

16. As regards the first condition, the authorities argue that the notified investment does not 
confer any selective advantage for any undertaking, including the operator Ahoy 
Rotterdam N.V. The Dutch authorities maintain that the benefit-sharing mechanism 
constitutes an appropriate arrangement in line with market conditions, which ensures that 
Ahoy Rotterdam N.V. will not be able to profit disproportionately from investments made 
by the municipality, should this investment generate additional value.  

17. Second, in terms of guaranteeing that the facility will continue to be available for different 
users and activities, the authorities argue that this has been ensured by the relevant 
obligations related to maintaining and promoting the multifunctionality of Ahoy, imposed 
on the operator in the lease agreement.  

18. Finally, the authorities also confirm that the state funding for renovation/upgrade works 
will be granted by means of an open, transparent, non-discriminatory tender procedure. 

19. The authorities argue that their opinion has been confirmed on 29 June 2006 by a ruling of 
the Rotterdam District Court holding that the present investment cannot be deemed to 
constitute State aid.  

20. As regards the design of the benefit-sharing arrangement, the Dutch authorities stated that 
the municipality of Rotterdam sought advice from Deloitte. On the basis of Deloitte 
predictions as regards the development of the gross margin of Ahoy in future years, a 

                                                 
4  Letter by DG Competition to the Permanent Representation of the Netherlands, Brussels D(2002).  
5 Earlier mentioned letter sent to the Permanent Representation of the Netherlands p. 2. 
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threshold gross margin6 was set at the level of EUR 16.5 million. However, the Dutch 
authorities stated that during negotiations, the design of the benefit-sharing arrangement 
had been modified. It was decided that the gross margin for the purpose of the benefit-
sharing arrangement would be reduced by the amount of rent payable by the operator for 
the corresponding financial year. The Dutch authorities confirm that the final design of the 
benefit-sharing arrangement has not been evaluated by Deloitte or any other independent 
expert. 

21. Nevertheless, the Dutch authorities argue that the final design of the benefit-sharing 
arrangement is still in line with market conditions. They claim that the benefit-sharing 
arrangement was only one element in the negotiations between the municipality and the 
operator and the total result of the negotiations laid down in several agreements is in line 
with market conditions. Furthermore, they indicate that the benefit-sharing arrangement is 
aimed at sharing additional revenues resulting from the investment, which is currently 
planned to be finished only in autumn 2009. The authorities argue that taking into account 
the nature of the investment it is highly questionable that the investment will immediately 
lead to additional revenues. Finally, the Dutch authorities argue that the actual gross 
margins achieved by Ahoy Rotterdam N.V. might exceed those forecast by Deloitte. The 
authorities state that this has been the case in the financial years 2005/2006 and 
2006/2007. 

22. Finally, although the Dutch authorities take the view that the notified public sector 
investment cannot be deemed State aid, they argue, however, that if the Commission 
considers otherwise, then this investment should be regarded as aid compatible with the 
common market, since it promotes culture and the preservation of the cultural heritage, 
whereas it does not affect intra-community trade or competition to the extent contrary to 
the common interest. After all, this investment is intended to retain the unique and 
characteristic nature of the Ahoy complex as a cultural part of the city of Rotterdam for 
the future. 

Sale of operation of Ahoy Rotterdam N.V. and lease of Ahoy complex 

23. As regards the sale of Ahoy Rotterdam N.V. to the incumbent management and the lease 
of the complex to the (privatised) operator, the Dutch authorities claim that these 
transactions did not involve State aid as both the price for shares of Ahoy Rotterdam N.V. 
and the level of the rent were based directly on the market valuations carried out by the 
independent expert Deloitte. In this respect, the Dutch authorities point out that the rent 
and the price for the shares in Ahoy Rotterdam N.V. are inversely related - higher rent 
means higher costs for the operator and therefore lower value of the operating company. 

24. The Dutch authorities argue that there is no connection between the above mentioned 
transactions and the notified investment and thus the notified project should be assessed 
separately. The authorities claim that even without partial privatisation of Ahoy 
Rotterdam N.V., the municipality would have had to make a substantial investment in 
order to perform the structural maintenance not done over the years and also to ensure that 
its 36-year old site will continue to meet changing requirements in terms of facilities. 

25. Furthermore, the authorities argue that at the time when the share price and the rent were 
agreed there was no detailed agreement on how the amount of EUR 42 million should be 

                                                 
6 See paragraph 10 
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spent and the actual implementation of the investment will only occur in a number of 
years from now. In addition, the municipality believes that the inclusion of a benefit-
sharing arrangement in the lease contract will enable it to avoid a situation where the 
lessee benefits improperly from the better operational potential resulting from this 
investment and therefore, in this sense the issue of state aid character of these two 
transactions is separate from the assessment of the investment. 

IV. THE VIEW OF THIRD PARTIES 

26. According to the complainants: Mojo7 and Music Dome8, the municipality of Rotterdam 
granted incompatible aid by selling shares in Ahoy Rotterdam N.V. below the market 
value and by setting the rent for the Ahoy complex below the market level in the lease 
agreement with (privatised) Ahoy Rotterdam N.V.. The complainants do not agree with 
the conclusions of Deloitte`s market valuation reports based on which both the price of 
shares and the rent were established. The complainants question the methodology used by 
Deloitte in these reports as well as the reliability of information provided by the 
management on which Deloitte has based itself in these reports, claiming that there was a 
conflict of interest as the management of Ahoy’ Rotterdam N.V. was the provider of the 
information and the buyer/lessee at the same time.  

27. Furthermore, as regards the lease contract and the market rentable value of the Ahoy 
complex, the complainants submitted a report prepared by another independent valuer - 
DTZ Zadelfoff, which assessed the market level of rent for the Ahoy` complex at EUR 3.9 
million. 

28. Regarding the notified investment, the complainants argue that it will undoubtedly benefit 
the operator (in particular, the extension of the number of seats in the Sports Palace) and 
therefore it should have been included in the both the calculation of the purchase price for 
Ahoy Rotterdam N.V. as well as the level of rent stipulated in the lease agreement. The 
complainants argue that the municipality was aware that the investment is an unprofitable 
enterprise and its sole purpose is to prevent more competition in the market (Amsterdam 
Music Dome). 

29. Acknowledging that the benefit-sharing arrangement stipulated in the lease contract might 
reduce the amount of aid given to Ahoy Rotterdam N.V. (the operator), the complainants 
argue that this mechanism is not adequate. In their opinion the main reasons for that are its 
degressive design meaning that the rent surcharge decreases with the increasing gross 
margin achieved by the operator and the fact that it is based on the management's (and 
thus the buyer's) capacity to run the Ahoy` successfully rather than the market value of the 
extended and refurbished complex. 

30. Finally, the complainants also refer to the Rotterdam District Court ruling, where although 
the judge dismissed their claim against the municipality, he mentioned that there did 

                                                 
7 Its key activities include festival organisation, booking artists, planning and developing of events; Mojo is closely involved 
in the development of the Heineken Music Hall and Music Dome in Amsterdam. 
8 The company was founded in 2006 to cater for the use of the Music Dome in Amsterdam. 
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initially appear to be doubts as to whether the above described transactions were 
consistent with the market9.  

V. THE SCOPE OF THIS PROCEDURE 

31. The notification of the Dutch authorities only concerns the investment by the municipality 
of Rotterdam in the renovation and expansion of Sports Palace forming part of the Ahoy 
complex. In this procedure, it has therefore to be assessed whether this investment 
constitutes State aid within the meaning of Article 87(1) EC Treaty. 

32. Furthermore, the scope of the procedure will include the transactions of the sale of Ahoy 
Rotterdam N.V. and the lease of Ahoy complex to the (privatised) operator, which were 
carried out by the municipality of Rotterdam, although these were not notified to the 
Commission by the Dutch authorities. This results from the fact that all three transactions 
are closely interlinked, although the investment will be implemented at a different time 
than the other two transactions.  

33. The plans of investment in the Sports Palace by the municipality, although not detailed, 
had been known before the transactions of sale of Ahoy Rotterdam and the lease of the 
complex took place. Moreover, the notified investment was promised by the municipality 
in the lease contract with the operator. Furthermore, the Dutch authorities stated that also 
from the tenant’s/operator’s perspective, it was clear that the lease contract could only 
come about after the municipality, as lessor, had pledged that it would invest a 
considerable amount in connection with maintenance, renovation and expansion of the 
Sports Palace as part of the Ahoy complex. Therefore, the Commission considers it 
necessary to verify whether any state aid was involved in the transactions of sale of 
operation of Ahoy Rotterdam N.V. and the lease of the Ahoy complex carried out by the 
municipality of Rotterdam. 

VI. STATE AID ASSESSMENT 

State aid in the sense of Article 87(1) of the EC Treaty  

34. According to Article 87(1) of the EC Treaty, "any aid granted by a Member State or 
through State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods shall, in 
so far as it affects trade between Member States, be incompatible with the common 
market. 

35. In order to be classified as a state aid, the notified investment of the municipality of 
Rotterdam must therefore fulfil the following cumulative conditions: 1) the measure must 
be granted through State resources; 2) it has to confer an economic advantage to 
undertakings; 3) this advantage must be selective and distort or threaten to distort 
competition; and 4) the measure must affect intra-Community trade.  

1.1.  Presence of State resources 
                                                 
9 The judge concluded that it could not be ruled out that there is some preferential treatment; however, it is insufficient to 
order a prohibition against the execution of the decision of the municipality in the preliminary relief proceeding as the 
required degree of plausibility for that was lacking. Therefore, the claim of the complainants was denied. 
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36. In the case at hand, the municipality of Rotterdam plans to invest up to EUR 42 million in 
the renovation and expansion of the Sports Palace, forming part of the Ahoy complex. 
Since a municipality is to be considered as an emanation of the State, this is to be 
considered as an investment with State resources within the meaning of Article 87(1) EC 
Treaty.  

37. Accordingly, the other transactions carried out by the municipality i.e. the sale of 
operation of Ahoy Rotterdam N.V. to the management as well as the lease contract 
concluded with the (privatised) operator may also have involved State resources within 
the meaning Article 87(1) EC Treaty. 

1.2. Advantage 

38. As regards the transactions of sale of operation of Ahoy Rotterdam N.V. and the lease of 
Ahoy complex, the buyer/lessee would obtain an economic advantage only if the price of 
shares in Ahoy Rotterdam N.V. or the rent for the Ahoy complex were set below their 
market level. 

39. In this respect the Commission notes that both the price for Ahoy Rotterdam N.V. and the 
level of rent for the Ahoy complex were determined directly on the basis of the market 
valuation reports of an independent, reputable valuer, Deloitte. However, in view of the 
close link between these transactions and the notified investment, the Commission finds it 
necessary to verify the conditions of these transactions also taking into account that the 
market valuation reports made by Deloitte were to a certain extent based on the 
information provided by the management of Ahoy Rotterdam N.V., which in this situation 
as a prospective buyer/lessee faced a conflict of interest. 

40. As regards the notified investment in the Sports Palace, in particular the part related to its 
upgrade and expansion of the capacity, the Commission considers that it is possible that 
investment will confer an economic advantage on the operator of the Ahoy complex 
following its completion. An upgraded Sports Palace with extended capacity can bring the 
operator of the complex higher revenues in the future. 

41. The Dutch authorities argue that the benefit-sharing arrangement stipulated in the lease 
agreement is adequately designed to ensure the market level of the rent for the Ahoy 
complex, in case its operator benefits from the investment planned by the municipality. 
Consequently, the Commission requested the Dutch authorities to explain in detail the 
rationale behind the design of this arrangement. 

42. The arguments provided by the Dutch authorities10, according to the preliminary 
assessment of the Commission, have not demonstrated at this stage that the design of the 
benefit-sharing arrangement would be appropriate to ensure the market level of the rent 
following the investment and thus exclude a possible economic advantage to the operator 
of the complex after the completion of the investment.  

43. Although the Dutch authorities claim that Deloitte was advising them on the design of the 
benefit-sharing arrangement, they acknowledge that this arrangement has been modified 
in the course of the negotiations. While the threshold value of the gross margin, on top of 
which the gross margin of the operator would be shared with the municipality following 

                                                 
10 See paragraphs 21 and 22 
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the investment remained at EUR 16.5 million, the gross margin calculated for the purpose 
of this exercise has been reduced by the amount of rent payable by the operator to the 
municipality. The final design of the benefit-sharing arrangement has not been reviewed 
by Deloitte or any other expert.  

44. In view of the above, the Commission cannot exclude on the basis of the currently 
available information that the notified investment could confer a selective advantage on 
the operator of the Ahoy complex. Indeed, at this stage there is not sufficient evidence to 
demonstrate that an appropriate compensation will be paid by the operator, in particular 
with regard to the benefit-sharing mechanism, and thus the operator of the complex will 
not receive an advantage beyond normal market conditions.11 

45. In conclusion, the Commission has doubts that the benefit-sharing arrangement stipulated 
in the lease agreement will ensure that the operator of Ahoy complex would not be 
granted an economic advantage beyond normal market conditions as a result of the 
notified investment. Therefore, at this stage and based on its preliminary assessment, the 
Commission cannot exclude that the notified measure involves State aid within the 
meaning of Article 87(1) EC Treaty. 

46. At this stage, the Commission excludes that the company carrying out the investment 
works will be granted an economic advantage beyond normal market conditions, provided 
that the Dutch authorities meet their commitment that this undertaking will be selected 
through a public tender in full compliance with the provisions of Directive 2004/18/EC. 

47. Furthermore, on the basis of the available information, it appears that no selective 
advantage will be granted to specific users of the Ahoy complex given its multipurpose 
setup and the relevant obligations related to maintaining and promoting its 
multifunctionality. Indeed, the lease agreement requires the operator to guarantee that the 
facility will continue to be available for different users and activities. In this respect, the 
Commission observes that Ahoy complex supports various types of activities, which in 
addition benefit the general public. The existence of a venue of this type can be 
considered as embodying a typical State responsibility towards the general public. 

 
1.3  Distortion of competition 

48. If the planned intervention by the municipality of Rotterdam confers an economic 
advantage to Ahoy Rotterdam N.V., it would selectively favour the operator, enabling it to 
offer services below market prices and thus distort the existing market conditions.   

1.4.  Effect on trade 

49. The market for organising international events is open to competition between venue 
providers and event organisers, which generally engage in activities that are the subject of 
trade between Member States. There is pan-European competition for organizing and 
promotion of international events including fairs, exhibitions, sports and music events. 
Moreover, Ahoy Rotterdam N.V., like its competitors, can also be active on the 

                                                 
11 This condition was also mentioned in the above quoted letter from DG Competition to the Dutch authorities. 
See footnote 4. 
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international market and e.g. export its own trade fair titles to other Member States. 
Therefore, in the case at hand the effect on trade can be assumed. 

1.5.        Conclusion 

50. In view of the above, the Commission has at this stage doubts whether the notified 
measure does not constitute state aid. The Commission doubts whether there is no 
advantage conferred to the private operator of the Ahoy complex.  

51. Furthermore, the Commission taking into account the close link between the planned 
investment and privatisation of the operation of the Ahoy complex and the related lease of 
the complex by the municipality to the operator, considers it necessary to verify whether 
any economic advantage has been conferred on the buyer/lessee in these transactions. 

52. The project has the potential to distort competition and may have an effect on trade 
between Member States. Therefore, at this stage and based on its preliminary assessment, 
the Commission cannot exclude that the notified measure includes elements of State aid 
within the meaning of Article 87(1) EC Treaty. 

53. Under the conditions referred to above, it is thus necessary to consider whether the 
measure can be found to be compatible with the common market.  

VII. COMPATIBILITY ASSESSMENT  

54. In the notification the Dutch authorities have stated that if the Commission considers the 
measure to be state aid, then this investment should be regarded as aid compatible with the 
common market, since it promotes culture and the preservation of the cultural heritage, 
whereas it does not affect intra-community trade or competition to the extent contrary to 
the common interest. Thereby, the authorities implied that the measure should be 
compatible under cultural derogation provided in the Article 87(3)(d) of the EC Treaty. 
The authorities have argued that the investment is intended to retain the unique and 
characteristic nature of the Ahoy complex as a cultural part of the city of Rotterdam for 
the future.   

55. The Commission is of the opinion that the cultural derogation provided for in Article 
87(3)(d) of the EC Treaty, as any exception of the general rules of the Treaty, has to be 
interpreted restrictively. Accordingly, the Commission considers that the notion of culture 
must be applied to the content and nature of the product in question and not to the type of 
the facility per se. In the case at hand, the Commission in assessing the potential 
compatibility of the notified investment has taken into account the activities performed in 
the Ahoy complex (including the Sports Palace). 

56. Following the preliminary assessment, the Commission has doubts that all activities that 
are carried by the operator within the Ahoy complex comprising Sports Palace, e.g. trade 
fairs or sports events, have predominantly cultural content and could thus benefit from the 
cultural derogation provided by the Article 87(3)(d) EC Treaty (although it is not 
excluded that the support of certain activities carried out within the Ahoy complex might 
be potentially considered as exemptible under the cultural derogation).  

57. Accordingly, at this stage the Commission doubts that if the notified measure includes 
state aid, this could be deemed compatible under the Article 87(3)(d) EC Treaty. 
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58. The Commission has not carried out, at this stage, an assessment with respect to other 
possible derogations, under which the measure could be found compatible with common 
market. The Dutch authorities did not bring forward any further specific arguments in this 
respect. 

59. However, the authorities have submitted information on the positive economic 
development aspects of the measure and the potential economic and social benefits of the 
Ahoy complex for the citizens of Rotterdam. Therefore, another potential compatibility 
assessment of the measure with the common market could be based directly on Article 
87(3)(c) of the EC Treaty. Under Article 87(3)(c) an aid must pursue an objective of 
common interest in a necessary and proportionate way. However, if the presence of aid is 
confirmed, the Commission will have to carry out an in-depth compatibility assessment of 
the measure at hand, weighing all positive and negative aspects of the measure. At this 
stage, the Commission has not obtained sufficient information to be in a position to carry 
out such an assessment. 

VIII. CONCLUSION  

60. Based on the information submitted by the Dutch authorities and interested parties, the 
Commission has, after a preliminary assessment, doubts that the investment by the city of 
Rotterdam in the renovation and upgrade/expansion of the Ahoy complex - within the 
overall context of the project as outlined above – does not constitute State aid within the 
meaning of Article 87(1) of the EC Treaty. 

61. The Commission acknowledges that the municipality of Rotterdam acts in its capacity as 
the owner of the Ahoy complex and takes note of the statements provided by the Dutch 
authorities on the public infrastructure nature of the Ahoy complex, which thanks to its 
multifunctionality provides the possibility of organising a large variety of events, also for 
the benefit of the general public. At this stage, however, the Commission is not convinced 
that the investment, which also involves extending the capacity of the Sports Palace, will 
not confer on the operator of the complex an economic advantage beyond normal market 
conditions even taking into account the safeguard provided by the benefit-sharing 
mechanism set in the lease agreement between the municipality and Ahoy Rotterdam N.V. 
Consequently, the Commission cannot, at this stage, regard the notified investment as 
providing public infrastructure by the municipality of Rotterdam, which would not 
involve State aid within the meaning of Article 87(1) EC Treaty. 

62. Moreover, in view of the link between the notified measure and the transactions of sale of 
operation of Ahoy Rotterdam N.V. and the lease of the Ahoy complex carried out by the 
municipality of Rotterdam, the Commission, considers it necessary to verify whether the 
conditions of these transactions were carried out in line with market conditions and thus 
did not contain State aid. Hence it is at this stage not possible to exclude the presence of 
State aid in favour of the operator of the Ahoy complex.  

63. Furthermore, the Commission has doubts that the potential State aid, as indicated by the 
Dutch authorities, would be compatible with the common market under the culture 
derogation by the Article 87(3)(d) EC Treaty.  
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64. Given these doubts and the impact of potential state aid on the investments of private 
operators it appears necessary that the Commission opens the formal investigation 
procedure. 

65. In addition, the Commission finds it also necessary to open the formal investigation 
procedure given that the preliminary phase has been unduly protracted. During the course 
of almost 12 months between notification and this decision, the Commission sent a series 
of separate requests for information to the Dutch Government. This notwithstanding, the 
doubts related to the project persist. 

66. Finally, the opening of the procedure enables interested third parties to comment on the 
questions raised by this project.  

67. In the light of the foregoing considerations, the Commission, acting under the procedure 
laid down in Article 88(2) of the EC Treaty, requests the Netherlands to submit its 
comments and to provide all such information which may help to assess the aid/measure, 
within one month of the date of receipt of this letter. It requests your authorities to 
forward a copy of this letter to the potential recipients of the aid immediately. 

68. The Commission invites the Netherlands and all interested parties to comment on the 
issues raised in this letter. In particular, the Commission invites the Dutch authorities and 
interested parties also to comment on the compatibility of any potential aid involved in the 
measure. 

69. The Commission informs the Netherlands that it will inform interested parties by 
publishing this letter and a meaningful summary of it in the Official Journal of the 
European Union. It will also inform interested parties in the EFTA countries which are 
signatories to the EEA Agreement, by publication of a notice in the EEA Supplement to 
the Official Journal of the European Union and will inform the EFTA Surveillance 
Authority by sending a copy of this letter. All such interested parties will be invited to 
submit their comments within one month of the date of such publication. 

If this letter contains confidential information that should not be published, please inform the 
Commission within fifteen working days of the date of receipt. If the Commission does not 
receive a reasoned request by that deadline, you will be deemed to agree with the publication 
of the full text of this letter. Your request specifying the relevant information should be sent 
by registered letter or fax to:  

 

Yours faithfully, 

For the Commission 
 

 
Neelie KROES 

Member of the Commission 
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