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Madam, 

1. SUMMARY 

(1) I am pleased to be able to inform you that the European Commission has assessed the 
UK film tax incentive scheme notified by the UK authorities and decided to consider 
the aid to be compatible with the EC Treaty. The scheme is approved until 31 March 
2012 on the basis of the revised UK Cultural Test, of which the UK authorities 
informed the Commission on 9 November 2006. The UK authorities have informed 
the Commission that they will bring forward legislation to amend Schedule 1 of the 
Films Act 1985 to insert the revised UK Cultural Test. In addition, the UK authorities 
have undertaken to implement any changes that may be required after the expiry of the 
Commission’s audiovisual Communication1. 

2. PROCEDURE 

(2) The UK authorities notified the European Commission of the UK film tax incentive in 
a letter dated 14 September 20052. The UK authorities informed the Commission on 
21 November 20053 that they were reviewing the responses to the public consultation 

                                                 
1 Communication from the Commission to the Council, the European Parliament, the Economic and Social 

Committee and the Committee of the Regions on certain legal aspects relating to cinematographic and other 
audiovisual works (COM(2001)534 final of 26.09.2001,OJ C 43 of 16.2.2002); prolonged by Communication 
from the Commission to the Council, the European Parliament, the Economic and Social Committee and the 
Committee of the Regions on the follow-up of the Commission communication on certain legal aspects 
relating to cinematographic and other audiovisual works of 26.09.2001 (COM(2004)171 final of 16.3.2004, OJ 
C 123 of 30 April 2004. 

2  SG (2005) A/8471 registered by the Commission on 20 September 2005 
3  COMP/A/39640 registered on 22 November 2005 
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of the scheme and that they expected to make some changes to the notified scheme. 
The Commission was informed of modifications to the scheme in a letter dated 16 
December 20054. 

(3) The Commission wrote to the UK authorities requesting additional information on 16 
February 20065. The UK authorities replied on 7 March 20066. Subsequently, in 
response to enquiries from the Commission following the UK Budget 2006 statement, 
the UK authorities confirmed further modifications to the scheme in a letter dated 29 
March 20067. 

(4) The Commission met representatives of the UK authorities on 25 April 2006, 
following which the UK authorities provided additional information in letters dated 8 
May 20068, 22 May 20069 and 13 June 200610. 

(5) The Commission wrote to the UK authorities seeking further clarification on 3 July 
200611, which the UK authorities provided in a letter dated 11 August 200612, an annex 
of which was sent by fax on 16 August 200613. 

(6) After a conference call between the Commission and the UK authorities on 27 
September 2006, the UK authorities submitted proposals for changes to the notified 
scheme on 19 October 200614. After a further meeting between the Commission and 
the UK authorities on 26 October 2006, the UK authorities communicated details of 
the revised UK Cultural Test to the Commission on 9 November 200615. 

3. DESCRIPTION OF THE AID SCHEME 

(7) Legal basis: Legislation implementing the film tax incentive has received Royal 
Assent as Clauses 31-53 and Schedules 4 and 5 of the Finance Act 2006. The original 
UK Cultural Test was introduced on 1 April 2006 under Schedule 1 of the Films Act 
1985 as modified by the Films (Definition of “British Film”) Order 2006. The UK 
authorities have explained that they will bring forward legislation to amend Schedule 1 
of the Films Act 1985 to insert the revised UK cultural test communicated to the 
Commission on 9 November 2006, which applies to this scheme as well as to other 
UK film funding schemes. 

(8) Objective: To provide an incentive through the tax system to film makers to produce 
culturally British films. 

                                                 
4 COMP/A/40728 registered on 22 December 2005 
5 COMP/D/51399 
6 COMP/A/31740 registered on 7 March 2006 
7 COMP/A/32429 registered on 30 March 2006 
8 COMP/A/33772 registered on 15 May 2006 
9 COMP/A/34796 registered on 30 May 2006 
10 COMP/A/34714 registered on 20 June 2006 
11 COMP/D/55601 
12 COMP/A/36476 registered on 11 August 2006 
13 COMP/A/36575 registered on 18 August 2006 
14 COMP/A/38339 registered on 20 October 2006 
15 COMP/A/38997 & COMP/A/39010 registered on 10 November 2006 
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(9) Types of activities: The scheme provides tax incentives for expenditure incurred in the 
UK on pre-production, principal photography, and post-production of a culturally 
British film which is intended for release in the cinema (but not television 
productions). 

(10) Beneficiaries: The beneficiaries of the incentive are film production companies which 
make culturally British films and which are liable to UK Corporation Tax. Between 
101 and 500 companies are expected to benefit from the scheme each year it is in 
operation. 

(11) Granting authority: The aid is granted by HM Revenue & Customs, the UK national 
tax authority. 

(12) Form of the aid: The aid takes the form of an enhanced tax deduction and a payable 
film tax credit. The enhanced tax deduction allows a film production company to 
benefit from a higher deduction for certain production costs than the normal UK tax 
rules would allow. The payable film tax credit allows the film production company to 
receive a cash payment of up to 25% of any tax loss (after applying the enhanced tax 
deduction). The costs which qualify for the aid are the pre-production, principal 
photography and post-production expenditure by the beneficiary on goods or services 
that are used or consumed in the UK (“qualifying UK costs”).  

The details of the two components of the aid are as follows: 

(a) The enhanced tax deduction allows up to 80% of the total qualifying UK 
costs (which can be deducted in full under the normal UK tax rules) to be 
deducted again from the taxable profits of the beneficiary at the following 
rates: 100% in the case of a film whose pre-production, principal photography 
and post-production expenditure is £20 million or less; 80% in the case of films 
with a higher production budget. The film production company can set this 
additional deduction against income from the film in question, reducing its UK 
tax liability for income generated by the film. 

(b) The payable film tax credit allows a film production company to claim a cash 
payment for any tax loss (after applying the enhanced tax deduction) up to the 
80% limit on the qualifying UK costs mentioned above. The UK Government 
pays the film production company a cash payment of 25% of the losses in the 
case of a film whose total pre-production, principal photography and post-
production expenditure is £20m or less; and 20% in the case of films with a 
higher production budget. These losses can no longer be set against income or 
relieved in any other way. 

The way that the 80% limit on the qualifying UK costs is applied (see paragraph (18)) 
means that neither the enhanced tax deduction nor the payable film tax credit can be 
claimed on the remaining 20% of the qualifying UK costs incurred by the beneficiary 
or on other costs related to making the film. Therefore, any expenditure above 80% 
(and any non-UK expenditure on the film incurred by the beneficiary) is dealt with 
under the UK’s normal tax rules. 

The following example illustrates how the aid operates. 
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Example: A film production company produces a film with total 
pre-production, principal photography and post-production 
expenditure of £10 million, all of which is UK expenditure. The 
film was commissioned by a distributor who pays £11 million for 
the completed film. Since the film costs less than £20 million, it is 
eligible to an enhanced tax deduction of 100% of the qualifying 
UK costs and the payable tax credit rate is 25%. The 
“enhanceable expenditure” is 80% of the UK pre-production, 
principal photography and post-production expenditure, ie, £8 
million. 
 

Income [I]  £11 million 

Expenditure [E] (£10 million) 

Actual trading profit [I-E]   £1 million 

Additional deduction [AD] 
(= 100% x Enhanceable expenditure of £8m) 

 (£8 million) 

Adjusted trading profit (loss) [I-E-AD](Actual 
profit less additional deduction) 

 (£7 million) 

 
The loss which qualifies for the cash payment is the lower of (1) 
the trading loss of £7m and (2) the total enhanceable 
expenditure of £8m. So, in this case, the film production 
company can get a cash payment for the whole trading loss. 
 
The amount of the cash payment is the credit rate of 25% 
multiplied by the loss, giving a payment of £1.75m (£7m x 25%). 
This is equal to 17.5% of the total pre-production, principal 
photography and post-production expenditure. 

 
(13) Eligibility criteria: A film must meet the following five conditions to be eligible for 

the incentive: 

(a) It must genuinely be intended for release in the cinema; 

(b) It must be a culturally British film, as defined by the UK Department for 
Culture, Media & Sport cultural test16 (the “UK Cultural Test”). Co-
productions which meet the criteria of the European Convention on Cinematic 
Co-Production17 (whose aim is to promote European Cultural Diversity) do not 
need to pass the UK Cultural Test in addition; 

(c) At least 25% of the film’s total budget on pre-production, principal 
photography and post-production must be incurred in the UK; and 

(d) The film production company claiming the incentive for a given film must 
control and be responsible for the principal photography, post-production and 
completion of the film, unless the film is a coproduction. It does not need to 

                                                 
16  See paragraph (14) 
17  Council of Europe European Treaty Series No 147, 2.10.1992 (Entry into force: 1.4.1994) -  

http://conventions.coe.int/treaty/en/Treaties/Html/147.htm 



5 

carry out all of this work directly but it must control the work. In the case of a 
coproduction, the coproducing film production company must have a real and 
active involvement in producing the film. 

(14) UK Cultural Test: A UK Cultural Test was introduced by the UK on 1 April 2006 
under Schedule 1 of the UK Films Act 1985 as modified by the Films (Definition of 
“British Film”) Order 2006. The UK Cultural Test is a points-based system which 
gives each film a score. The UK authorities have informed the Commission that they 
will insert a "revised UK Cultural Test" in the legislation before the scheme is 
implemented. The revised UK Cultural Test amends the criteria and points of the UK 
Cultural Test in its current form under the UK legislation ("the original UK Cultural 
Test"). The characteristics of the original UK Cultural Test and the revised UK 
Cultural Test are set out below. 

(a) The original UK Cultural Test 

Under the original UK Cultural Test, films were awarded a score out of a maximum 32 
points, with a pass mark of 16, based on the following criteria: 

Criterion Maximum 
points 

A – Cultural content (Maximum total : 4 points) 

• Set wholly/mainly in the UK 1 

• Principal characters British nationals or residents 1 

• Based on British subject matter or underlying material 1 

• Dialogue in English (inc official UK regional or minority languages) 1 

B – Use of UK cultural hubs (Maximum total: 15 points) 

• Studio and/or location shooting  618 

• Visual effects 419 

• Special effects 1 

• Music recording 220 

• Audio post production 1 

• Laboratory processing 1 

C – Use of EEA national/resident cultural practitioners (Maximum total: 13 points) 

• Director 2 

• Scriptwriter 2 

• Producer 1 

• Composer 2 

                                                 
18 Awarded on a reducing scale ranging from 6 points for at least 75% of expenditure on shooting being carried 

out in the UK to 1 point for at least 10%. 
19 Awarded on a reducing scale ranging from 4 points for at least 75% of expenditure on research and 

development being carried out in the UK to 1 point for at least 10%. 
20 2 points for at least 75% of expenditure on music being carried out in the UK, 1 point for at least 50% 
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Criterion Maximum 
points 

• Principal actors 2 

• Majority of cast 1 

• Key staff21 3 

• Majority of crew 1 

 

(b) The revised UK Cultural Test 

Under the revised UK Cultural Test, films will be awarded a score out of a maximum 
31 points, with a pass mark of 16, based on the following criteria: 

Criterion Maximum 
points 

A – Cultural content (Maximum total : 16 points) 

A1 Film set in the UK 422 

A2 Main characters British citizens or residents 423 

A3 Film based on British subject matter or underlying material 424 

A4 Original dialogue recorded mainly in English 425 

B – Cultural contribution (Maximum total: 4 points) 

• Film represents/reflects a diverse British culture / British heritage / British creativity 426 

C – Use of UK cultural hubs (Maximum total: 3 points) 

C1 Studio and/or location shooting / Visual effects / Special effects 227 

C2 Music recording / Audio post production 128 

D – Use of EEA national/resident cultural practitioners (Maximum total: 8 points) 

                                                 
21 Cinematographer, production designer, costume, designer, editor, sound designer, VFX supervisor, principal 

make-up/hair 
22 1 point if at least 25% of the film is set in the UK, 2 points for at least 50%, 3 points for at least 66% and 4 

points for at least 75%. A film is set in the UK if the story takes place in the UK. It does not matter where the 
film is actually shot. This will be measured by the counting the number of pages in the script which are set in 
the UK, using the standard script format of one page of script corresponding to one minute of screen time. 

23 1 point if 1 of the 3 main characters is British, 2 points if 1 of the 2 main characters is British, and 4 points if 2 
or more of the 3 main characters are British or if there are only 1 or 2 main characters and all are British. The 
main characters will be determined by taking account of their centrality and prominence in the story. 

24 4 points if the film depicts a British story, ie, if the subject matter is British 
25 1 point if at least 25% is recorded in English or a UK regional or minority language, 2 points for at least 50%, 

3 points for at least 66% and 4 points for at least 75%. This will be measured by comparing the number of 
words spoken in these languages in the script with the total number of words of dialogue in the script. 

26 Up to 2 points for significant contribution towards UK cultural diversity (1 point for subject/portrayal, 1 point 
for other factors impacting on the final content); 1 point for significant contribution towards UK cultural 
heritage; and 1 point for significant contribution towards UK culture through a novel and creative approach to 
filmmaking. 

27 2 points for at least 50% of expenditure on shooting / visual effects / special effects being carried out in the 
UK, 0 points for less than 50%. 

28 1 point for at least 50% of expenditure on music / audio recording being carried out in the UK 
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Criterion Maximum 
points 

D1 Director 1 

D2 Scriptwriter 1 

D3 Producer 1 

D4 Composer 1 

D5 Principal actors 1 

D6 Majority of cast 1 

D7 Key staff29 1 

D8 Majority of crew 1 

The following rule applies if a film scores all 15 of the points available in sections C, 
D and A4: if it scores less than two points in section A1 and less than two points in 
section A2, it must additionally obtain the points in section A3 to pass the revised UK 
Cultural Test30. 

(15) Budget: The annual budget of the entire scheme is £ 120 million (approximately € 177 
million). 

(16) Duration: The Finance Act 2006 received Royal Assent on 19 July 2006 but the aid 
scheme will not be put into effect until the Commission has given its formal approval. 
With this approval, productions started after 1 April 2006 will be eligible under the 
scheme, which will continue until 31 March 2012. However, the UK authorities have 
undertaken to implement any changes required after the expiry of the Audiovisual 
Communication (currently 30 June 2007) and to notify the Commission of any such 
changes. 

(17) Source of funding: the notified scheme comprises a tax break mechanism (the 
enhanced tax deduction), in which the State forgoes tax revenues normally due to it, 
and cash payments (the payable film tax credits). 

(18) Territorial conditions: To be eligible for the tax incentive, a minimum of 25% of the 
film’s total pre-production, principal photography and post-production qualifying 
expenditure must be incurred in the UK. Below that level, the production company is 
not entitled to benefit under the scheme. In addition, the enhanced tax deduction and 
the payable film tax credit are available for the UK qualifying expenditure up to 80% 
of the total pre-production, principal photography and post-production expenditure. In 
other words, 20% of the qualifying expenditure is not taken into account for the aid 
regardless of where it is spent. 

                                                 
29 Lead cinematographer, lead production designer, lead costume designer, lead editor, lead sound designer, lead 

visual effects supervisor, lead hair and make-up supervisor 
30 This still means that, if such a film scores two points in section A1 or two points in section A2, it will not 

require the additional points from section A3 to pass the test. 
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(19) Aid intensity: The UK authorities have demonstrated that the maximum aid intensity 
will be 24% of the production budget for films whose total production expenditure is 
£20m or less and 19.2% in the case of films with a higher production budget.  

(20) Cumulation: The UK authorities have indicated that, as a general rule, they will 
ensure that State funding does not go beyond 50% of the total film budget, taking into 
account all possible State subsidies, including aid provided by other EU Member 
States. The UK authorities will check that this threshold is not exceeded both at the 
stage of application for funding and at the later stage where the UK authorities 
approve the funding. 

(21) The UK authorities have indicated that difficult films may qualify for higher levels of 
State aid than 50%. In theory, they could receive up to 100% aid intensity. However, 
in practice, the UK authorities expect that these films will receive aid which may 
range from 60-85% intensity. 

(22) Difficult films under £8 million may qualify for higher levels of State aid than 50% 
under other UK film-funding schemes, particularly grants from the UK film 
development and production funds. A difficult film is defined as “one which would 
have little if any prospect of commercial success because of its experimental nature or 
because it represented a high level of creative risk. A difficult film would also need to 
contribute to achieving one or more of the following objectives: 

(a) comprise a strong cultural and public service ethos; or 

(b) contribute to the improvement of new technologies by, inter alia, exploring new 
digital delivery formats in an inventive and creative way, furthering the art of 
cinema and storytelling; or 

(c) promote new and innovative challenges in the form and content of the films 
financed; or 

(d) offer a clear alternative to commercial cinema and provide opportunities to 
film makers who have been rejected by, or have themselves rejected, the 
commercial film industries in Europe; or 

(e) encourage film-makers and audiences to engage with minority languages; or 

(f)  support development of, and provide creative opportunities for businesses and 
individuals in areas of low economic or social developments; or  

(g) provide opportunities for organisations and individuals who have been 
excluded from the film industry as a result of, for example, race, gender, sexual 
orientation, poverty, disability, geographical isolation, religious belief or 
political opinion; or  

(h) support the development or creative and effective film-making communities 
across a minimum of two European Union or European Economic Area 
countries; or 

(i) involve first-time or inexperienced film-making writing, directing or producing 
talent; 
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(j) promote the development of short films or of pilot films of under 10 minutes 
which have commercial potential.” 

4. ASSESSMENT 

4.1. Existence of aid 

(23) According to Article 87(1) EC, save as otherwise provided in the Treaty, any aid 
granted by a Member State or through State resources in any form whatsoever, which 
distorts or threatens to distort competition by favouring certain undertakings or the 
production of certain goods shall be incompatible with the common market, in so far it 
affects trade between Member States.  

(24) Involvement of State resources: In granting an enhanced tax deduction, the UK 
Government forgoes revenues which it should receive according to the normal tax 
rules. Consequently, this type of measure involves State resources. 

(25) In case the film production company surrenders its enhanced losses to the UK 
Government against a payment by the UK Government, the money comes from the 
State budget and therefore involves State resources. 

(26) Economic advantage to an undertaking: The producers of films under the present 
scheme benefit from a financial advantage in the form of lower taxation or a direct 
payment from the State. They would not receive these advantages under normal 
market conditions and would have to bear the entire costs of their activities without 
State funding. Therefore, the scheme provides an economic advantage to the 
beneficiaries.  

(27) Distortion of competition and selectivity: The scheme is selective in nature as the only 
beneficiaries of the tax incentive are film production companies making films 
genuinely intended for theatrical release which meet the eligibility criteria. The 
beneficiaries compete with other undertakings involved in production of audiovisual 
works which do not necessarily benefit from the scheme. Consequently, the scheme 
distorts or threatens to distort competition. 

(28) Effect on Community trade: Since films, and particularly English-language films, are 
traded at an international level, the financial advantage granted to film producers on 
the basis of the scheme affects trade between Member States. 

(29) Consequently, the scheme constitutes State aid within the meaning of Article 87(1) 
EC. 

4.2. Compatibility 

(30) The Commission’s Audiovisual Communication31 provides for special rules on 
assessing aid to the production of cinematographic and other audiovisual works under 
Article 87 (3) (d) EC. The aid can be justified if the aid scheme complies with the 
general legality principle and the four specific compatibility criteria set out in the 
Audiovisual Communication. 

                                                 
31 See footnote 1 



10 

4.2.1. General legality principle 

(31) As stated in point 2.3 (a) of the Audiovisual Communication, the Commission must 
verify that the scheme does not contain clauses that would be contrary to Treaty 
provisions in fields other than State aid. Territorial conditions are dealt with under 
point 2.3. (b) 2. of the Audiovisual Communication (see paragraph (56)). On the basis 
of the information provided by the UK authorities, the notified tax scheme does not 
raise any issues in this respect. 

4.2.2. Cultural product 

(32) According to point 2.3. (b) 1. of the Audiovisual Communication, the aid must be 
directed towards a cultural product. Each Member State must ensure that the content 
of a production which benefits from aid is cultural according to verifiable national 
criteria (in compliance with the application of the subsidiarity principle). 

(33) Culture and cultural diversity. The UK Cultural Test detailed in paragraph (14) has 
been designed by the UK authorities “specifically to meet the above criterion with the 
aim of creating a test that identifies films which provide cultural benefits to the UK 
and which does so in a manner that is objective and transparent and provides 
certainty to film-makers, the Commission and the public in general, ie, verifiable 
national criteria. … Each category in the test adds something to the style and quality 
of a film which makes it look, and feel, more culturally British, particularly to British 
audiences.” 

(34) The Commission understands that the UK authorities designed the UK Cultural Test to 
allow the selection of supported productions on the basis of their culturally British 
nature. The focus of the incentive system is therefore put on promoting distinctively 
British films. In other words, the UK authorities ”want to encourage explicitly British 
cultural content” and therefore the promotion of their national cultural distinctiveness 
in film-making.  

(35) The Commission understands that the UK authorities decided to comply with point 
2.3. (b) 1. of the Audiovisual Communication, on the cultural nature of the supported 
product, through a test designed to select distinctively culturally British productions. 
The UK authorities therefore consider that such productions are cultural by nature 
within the meaning of point 2.3 (b) 1. of the Audiovisual Communication.  

(36) Under the subsidiarity principle, it is essentially up to the UK authorities to define 
what they consider to be the cultural content of the products. In addition, the 
Commission also notes that Article 151 of the EC Treaty requires that “the Community 
shall take cultural aspects into account in its action under other provisions of this 
Treaty, in particular in order to respect and to promote the diversity of its cultures”. 
In this case, the UK Cultural Test puts an emphasis on the British cultural dimension 
of the supported productions and hence on the promotion of cultural diversity in films, 
in line with Article 151 of the EC Treaty. Therefore, the Commission considers that 
the promotion of culturally British films in this case could fall within the scope of 
point 2.3. (b) 1. of the Audiovisual Communication. 

(37) The UK authorities claim that the cultural condition of point 2.3. (b) 1. of the 
Audiovisual Communication is met because the UK Cultural Test allows them to limit 
the support under the scheme to culturally British films, ie, films with British cultural 
content.   
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(38) In addition, the Commission notes that coproductions which meet the terms of either 
the European Convention on Cinematic Co-Production17 (the European Convention) or 
one of the UK’s bilateral coproduction agreements do not need to pass the UK 
Cultural Test in addition. 

(39) The European Convention considers that "the defence of cultural diversity of the 
various European countries is one of the aims of the European Cultural Convention" 
and that cinematographic co-productions are “an instrument of creation and 
expression of cultural diversity on a European scale [and] should be reinforced”. The 
explanatory report of the European Convention32 states that "European cultural co-
operation in the cinema field takes place primarily through co-productions". The 
European Convention therefore aims to encourage European coproductions as an 
instrument of furthering European cultural diversity and its expression. . Regarding the 
UK's bilateral coproduction agreements, they have the same objective as the European 
Convention (encouraging coproductions).33 Article 151 EC requires the Commission to 
take cultural diversity into account as part of the application of the cultural chapter of 
the EC Treaty. Therefore, the Commission considers that productions qualifying under 
the conditions of the European Convention and the UK's bilateral coproduction 
agreements may be considered as meeting the requirement of point 2.3. (b) 1. of the 
Audiovisual Communication. 

The original UK Cultural Test.  
(40) In spite of their titles, it could be argued that the "Cultural hubs" and "Cultural 

practitioners" sections (B & C respectively) of the original UK Cultural Test did not 
refer to purely cultural content aspects of film making. For example, Section B made 
15 of the 32 points of the test available on the basis of the percentage of expenditure 
on UK studios, visual effects, special effects, music recording, audio post production, 
and laboratory processing. The 13 points of Section C essentially focused on the EEA 
nationality and ordinary residence of those employed to make the film, which in this 
specific case could arguably not refer to purely cultural content aspects of distinctively 
British film making. In view of this, it could be argued that only the criteria in Section 
A of the original UK Cultural Test could be used in any objective assessment as they 
were based on overtly cultural considerations. 

(41) In addition, as English is widely spoken internationally, it could be argued that the use 
of English in a film's original dialogue (Section A4) would not necessarily guarantee 
that the film would be culturally British (see paragraph (46)). 

(42) Consequently, for an objective assessment, only the following considerations in the 
original UK Cultural Test could assist in rendering a film culturally British:  

• Whether or not the film is set wholly/mainly in the UK 

• Whether or not the main characters are British citizens or residents 

• Whether or not the film is based on British subject matter or underlying material 

(43) These factors accounted for only 3 points out of 32. In particular, a film could achieve 
the pass mark of 16 points without picking up any of the points in the Cultural Content 
section (Section A). Consequently, it was not clear that the original UK Cultural Test 

                                                 
32     http://conventions.coe.int/Treaty/en/Reports/Html/147.htm 
33     Moreover, the UK authorities have indicated that they intend to terminate the bilateral agreements with 

Germany and Norway and renegotiate the remaining existing agreements by the end of 2008 to ensure that 
films qualifying as British under them have the same requirement to meet the Cultural Test. 
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would ensure that the aid would be directed towards a cultural product as defined by 
the UK authorities in this case under all circumstances.  

The revised UK Cultural Test. 
(44) On 9 November 2006, the UK authorities communicated details of the revised UK 

Cultural Test to the Commission. The revised UK Cultural Test is substantially 
different from the original UK Cultural Test. This is evident from a comparison of the 
maximum points for each Section: 

Section Revised UK 
Cultural Test 

Original UK 
Cultural Test 

A - Cultural content 16 52% 4 12% 

B - Cultural contribution 4 13% 0 0% 

C - Cultural hubs 3 10% 15 47% 

D - Cultural practitioners 8 26% 13 41% 

Overall maximum 31 100% 32 100% 

 

(45) The revised UK Cultural Test comprises four Sections: an additional Section for 
"Cultural contribution" has been added to the original three. As before, Section A 
focuses on four different elements that the UK authorities consider contribute to the 
cultural content of a film:  

• the extent to which the film is set in the UK; 

• what proportion of the main characters are British citizens or residents; 

• whether or not the subject matter or underlying material of the film is British; and 

• the extent to which the original dialogue is in English. 

(46) As with the original UK Cultural Test, the Commission notes that English is widely 
spoken internationally. English is used in other major film producing countries, such 
as the United States, and there is a trend among filmmakers of different nationalities 
towards making films in English so that they can reach a global audience. Therefore, 
the Commission considers that this criterion alone would not always ensure that a film 
would be culturally British. On the other hand, the Commission shares the view that 
the remaining three criteria in Section A could give some genuine assurance of 
whether a film would be culturally British. 

(47) According to the UK authorities, the new 'Cultural contribution' section  B 
"rebalances the test to include this culturally important area for the UK, which earlier 
versions of the test did not address" by focusing on the following three aspects: 

 cultural diversity: the UK authorities consider that the diversity of Britain 
is a celebrated feature of British culture and that the communication of this 
element of British society would be a key determinant of culturally British 
films. The 2 points for this criterion are awarded26 for significant 
representation/reflection of cultural diversity on the final content of the 
film; 
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 cultural heritage: the UK authorities consider that "Britain’s cultural 
heritage is an important determinant of the British national identity. It is 
therefore important to preserve British cultural heritage on screen for 
audiences of the present and the future. British cultural heritage shapes a 
common understanding of representation of British people and their 
contemporary and historical culture". The 1 point for this criterion is 
awarded for significant representation/reflection of British cultural 
heritage;  

 cultural creativity: the UK authorities consider that "the impact of a film 
and its success in communicating British culture can in large part be 
dictated by its creative approach.  The success of a film in reaching out to 
particular groups or sections of society can be fundamentally influenced by 
the filmmaker’s approach.  Young people, for example, may respond in a 
more positive manner to the novel portrayal of British culture than an 
older film-watching generation.  The ability of the filmmaker to tailor his / 
her creative approach to their target audience can have a profound effect 
on the film’s cultural contribution". The 1 point for this criterion is 
awarded for significant representation/reflection of British culture through 
a novel and creative approach to filmmaking; 

 The Commission also notes that the revised UK Cultural Test includes the 
possibility to award more than one point for each of the above criteria if a 
film can demonstrate it makes an outstanding contribution towards these 
factors, within the maximum of 4 points for the whole section. 

(48) As with the original UK Cultural Test (see paragraph (40)), the Commission 
considered that it could be argued that the "Cultural hubs" and "Cultural practitioners" 
Sections (C & D respectively) of the revised UK Cultural Test do not refer to purely 
cultural content aspects of film making. At most 3 points of the revised UK Cultural 
Test are available in Section C on the basis of the percentage of expenditure on UK 
studios, visual effects, special effects, music recording, audio post production, and 
laboratory processing. The 8 points of Section D essentially focus on the nationality 
and ordinary residence of those employed to make the film. As the points in both 
Sections C and D of the revised UK Cultural Test are not granted on the basis of 
overtly cultural considerations, the Commission has not taken them into consideration 
in its assessment of whether the revised UK Cultural Test would ensure that the aid 
would be directed towards a cultural product. 

(49) Consequently, in its assessment, the Commission has only taken into consideration the 
criteria in Sections A and B of the revised UK Cultural Test, apart from the proportion 
of English in the dialogue (A4), as they are based on overtly cultural considerations. 

(50) In the revised UK Cultural Test, the Commission notes that the total of 11 points 
available in Sections C and D account for 36% of the 31 points available overall. In 
contrast, the Cultural Content and Cultural Contribution sections (sections A and B) 
account for 65% of the overall points available (20 out of 31 points). Even discounting 
the 4 points for the use of English, a film satisfying only the criteria of the UK 
Cultural Test which the Commission considers to be best placed to ensure overtly 
culturally British content could achieve the 16 points required to pass the test. 

(51) In addition, a film cannot pass the revised UK Cultural Test if it only obtains all the 
points in Sections C and D together with the points for the English language (A4).  
Such a film would be awarded 15 points, which is below the pass mark of 16. 
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(52) The "worst case scenario". The Commission has examined the extreme scenarios of a 
film obtaining most if not all of the 11 points in Sections C and D of the revised UK 
cultural test and all 4 points for the use of English (A4). The UK authorities have 
indicated that, based on their practical experience, such a situation would be rather 
theoretical. 

(53) Should a film get 14 points or less in these sections (A4, C and D), it would need at 
least an additional 2 points from Sections A1, A2 A3 and/or B to pass the test. As 
explained in paragraph (49), in its assessment of the revised UK Cultural Test, the 
Commission has only taken into consideration the criteria in these sections as they are 
based on overtly cultural criteria. The film can therefore be awarded at least 2 points in 
these sections along the following lines: 

 2 points in Section A1 [Film set in the UK] - at least 50% of the film would 
have to be set in the UK; or  

 2 points in Section A2 [Main characters British] - at least one of the two 
main characters would be British or a British resident; or  

 4 points in Section A3 [Based on British subject matter] - the film would 
have to be based on British subject matter or British underlying material 
(for this, it would in fact receive 4 points since a film can receive only 0 
points or 4 points in Section A3);  or  

 2 points in Section B [British cultural diversity/heritage/creativity]: the 
film would have to contain a significant representation/reflection of a 
combination of individual points for British cultural diversity and/or 
British cultural heritage and/or British cultural creativity, or it would have 
to obtain both points for its British cultural diversity content; or 

 1 point from each of at least 2 of Sections A1, A2, and B: the film would 
have to combine two of the following options (i) 25% of the film is set in 
the UK, (ii) one of the three main characters is British or a British resident, 
(iii) the film contains a significant representation/reflection of British 
cultural diversity, (iv) the film is a significant representation/reflection of 
British cultural heritage, and (v) the film contains a significant 
representation/reflection of British cultural creativity. 

Therefore, the Commission considers that, should a film pass the revised UK Cultural 
Test with 14 points or less in Sections A4, C and D, the revised UK Cultural Test 
ensures that the content of this film could reasonably be found to be cultural, 
according to the UK authorities' definition. 
 

(54) The revised UK Cultural Test addresses the specific case where a film scores all 15 of 
the points available in sections C, D and A4. It provides that "If [such a film] scores 
less than two points in section A1 and less than two points in section A2, it must 
additionally obtain the points in section A3 to pass the cultural test." The UK 
authorities have clarified that "if a film scores two points in section A1 or two points in 
section A2, it will not require the additional points from section A3 in order to pass 
the test." In this scenario (15 points from sections C, D and A4), there would be two 
possibilities for such a film to pass the test: 

 the film should get at least 2 points in either of Sections A1 and A2, which 
would require that either 50% of the film would be set in the UK or one of 
the two main characters would be British or resident in Britain.; or 
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 if the film gets 0 or 1 point in both of Sections A1 and A2, then it must be 
based on British subject matter or underlying material to obtain at least 1 
(and in fact all 4) points of Section A3. 

The Commission shares the view that, even in these two extreme scenarios, the 
content of a film could reasonably be found to be cultural according to the UK 
authorities' definition. 

 
(55) Consequently, the Commission considers that the UK authorities have designed 

verifiable national criteria (the points-based system of the revised UK Cultural Test) to 
ensure that the aid is directed towards a cultural product within the meaning of point 
2.3.(b)  1. of the Audiovisual Communication.  

4.2.3. Territorial conditions 

(56) According to point 2.3. (b) 2. of the Audiovisual Communication, “The producer must 
be free to spend at least 20 % of the film budget in other Member States without 
suffering any reduction in the aid provided for under the scheme. In other words, the 
Commission accepted as an eligibility criteria territorialisation in terms of 
expenditure of up to 80 % of the production budget of an aided film or TV work” but 
“limited to the minimum degree required to promote cultural objectives.” 

(57) The territorial conditions of the UK film tax incentive scheme are found in three 
aspects of the scheme: 

• The revised UK Cultural Test (which does not apply to European co-productions 
which meet the European Convention criteria); 

• At least 25% of the film’s total budget for pre-production, principal photography 
and post-production must be incurred in the UK; 

• The enhanced tax deduction and the payable film tax credit are available on the 
UK pre-production, principal photography and post-production expenditure up to a 
limit of 80% of the total pre-production, principal photography and post-
production expenditure (ie, 20% of the total pre-production, principal photography 
and post-production expenditure and all other costs of making the film, including 
development, may be spent outside the UK without reducing the aid available). 

(58) In the case of European co-productions, only the producer liable to UK corporation tax 
which is nominated as the film production company can benefit from the scheme. This 
means that the costs incurred by the other co-producers may be spent entirely outside 
the UK without reducing the aid available. 

(59) Consequently, the territorial conditions applicable to the UK film tax incentive scheme 
are below the maximum territorial requirement allowed by the Audiovisual 
Communication. 

4.2.4. Aid intensity 

(60) According to point 2.3 (b) 3. of the Audiovisual Communication, “Aid intensity must 
in principle be limited to 50 % of the production budget with a view to stimulating 
normal commercial initiatives inherent in a market economy and avoiding a bidding 
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contest between Member States. Difficult and low budget films are excluded from this 
limit. The Commission considers that, under the subsidiarity principle, it is up to each 
Member State to establish a definition of difficult and low budget films according to 
national parameters.”  

(61) The maximum aid intensity under the UK film tax incentive alone will be 24% of the 
production budget for films whose total production expenditure is £20m or less and 
19.2% in the case of films with a higher production budget. However, it is possible to 
combine aid from the UK film tax incentive with other types of support, including the 
UK film development and production funds. The maximum cumulative aid intensity 
under these schemes is 50% except in the case of difficult films whose budgets are less 
than £8 million. Such films could receive a theoretical maximum aid intensity of 100% 
subject to the conditions set out in paragraph (22). However, based on statistics for 
recent years, the UK authorities expect that the maximum aid intensity for even these 
films would be 85%. 

(62) The UK authorities consider a difficult film to be “one which would have little if any 
prospect of commercial success because of its experimental nature or because it 
represented a high level of creative risk.”34 In application of the subsidiarity principle, 
the Commission considers that the UK authorities have thus established “a definition 
of difficult […] films according to national parameters”. 

(63) Consequently, the scheme complies with the aid intensity rules of the Audiovisual 
Communication. 

4.2.5. Aid supplements for specific film-making activities 

(64) According to point 2.3 (b) 4. of the Audiovisual Communication, ”Aid supplements 
for specific film-making activities (e.g. post-production) are not allowed in order to 
ensure that the aid has a neutral incentive effect and consequently that the 
protection/attraction of those specific activities in/to the Member State granting the 
aid is avoided.”  

(65) In the case of the UK film tax incentive, both the enhanced tax deduction and the 
payable film tax relief apply to all the main film-making activities, namely pre-
production, principal photography and post-production. So there are no aid 
supplements for specific film-making activities. This complies with the conditions of 
the Audiovisual Communication. 

4.2.6.  Conclusion 

(66) The Commission has therefore concluded that the UK film tax incentive constitutes 
State aid within the meaning of Article 87 (1) EC but is compatible with the common 
market on the basis of Article 87 (3) (d) EC as it fulfils the conditions set out in the 
Commission’s Audiovisual Communication. 

                                                 
34  A difficult film also has to achieve one or more of the additional goals in the list indicated in paragraph 

(22). 
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5. DECISION 

On the basis of its assessment of the UK film tax incentive, the Commission has decided to 
consider the UK film tax incentive, incorporating the revised UK Cultural Test communicated 
to the Commission on 9 November 2006, as being compatible with the EC Treaty. The 
scheme is approved until 31 March 2012 on the basis that the UK authorities have undertaken 
to implement any changes to the scheme which may be required after the expiry of the 
Commission’s Audiovisual Communication. The Commission requests the UK authorities to 
submit an annual report on the implementation of the scheme. The Commission further 
reminds the UK authorities that any plans to modify this scheme must be notified to the 
Commission. 

If this letter contains confidential information which should not be disclosed to third parties, 
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to the disclosure to third parties and to the publication of the full text of the letter in the 
authentic language on the Internet site: 

http://ec.europa.eu/community_law/state_aids/index.htm 
 

Your request should be sent by encrypted e-mail to stateaidgreffe@ec.europa.eu or, 
alternatively, by registered letter or fax to: 

European Commission 
Competition Directorate-General 
State Aid Greffe 
B-1049 Brussels 
Fax No: +32 2 296 1242 

 
 
            Yours sincerely 

 
For the Commission 

 
 
 
 
 

Neelie KROES 
Member of the Commission  

 


