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Introduction

On 13 April 2011, the Commission adopted a car-
tel settlement decision prohibition decision against 
three major detergent manufacturers: Henkel, Uni-
lever and Procter & Gamble. The Decision finds 
that they had operated a single and continuous car-
tel on washing powder. The Commission imposed 
fines of EUR 315,2 million for infringing Article 
101 of the TFEU and Article 53 of the EEA Agree-
ment. This was the third cartel case in which the 
Commission applied the settlement procedure.

The Decision is addressed to the following under-
takings: Henkel AG & Co. KGaA (“Henkel”), The 
Procter & Gamble Company, Procter & Gamble 
International S.à.r.l (“Procter & Gamble”), Unile-
ver PLC and Unilever NV (“Unilever”).

The decision concerns a single and continuous in-
fringement at European level and covering eight 
Member States: Belgium, France, Germany, Greece, 
Italy, Portugal, Spain and the Netherlands. The 
anti  competitive conduct took place from 7 January 
2002 through 8 March 2005.

The settlement procedure (2) introduced in 2008 has 
so far been applied in five Commission cartel deci-
sions. The first were in the DRAMS case (19 May 
2010) and the Animal Feed case (20 July 2010). As 
in the Consumer Detergents case, a full settlement 
was achieved with all parties in the DRAMS case, 
while the Animal Feed case was a “hybrid” case, 
where a normal decision was adopted against one 
party which finally decided not to settle. Another 
full settlement case was the CRT Glass case, (de-
cision adopted 19 October 2011). The most recent 
case was the Refrigeration Compressors case, in 
which the decision was adopted on 7 December 
2011. This was also a full cartel settlement decision  
whereby settlement was achieved with all parties. 

(1) The content of this article does not necessarily reflect the 
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely 
with the author.

(2) Commission Regulation (EC) No 622/2008 of 30 June 
2008 amending Regulation (EC) No 773/2004, as re-
gards the conduct of settlement procedures in cartel cases 
(OJ L 171, 1.7.2008, p. 3) and Commission Notice on the 
conduct of settlement procedures in view of the adoption 
of Decisions pursuant to Article 7 and Article 23 of Coun-
cil Regulation (EC) No 1/2003 in cartel cases (“The Set-
tlement Notice”, Official Journal C 167, 2.7.2008, p. 1–6).

Products concerned
The single and continuous infringement concerns 
heavy duty laundry detergent powders intended for 
machine washing and sold to consumers (“HDD 
low suds powder”). These are powder detergents 
designed for the bulk of automatic laundry washing 
by consumers and they are sold in cartons and bags. 
At the time of the infringement these products rep-
resented the largest category of laundry detergents.

Procedure
The Commission’s investigation in this case started 
following an immunity application lodged by Hen-
kel under the Commission notice on immunity 
from fines and reduction of fines in cartel cases (3) 
(“Leniency Notice”). The Commission obtained 
further evidence from inspections that took place 
in June 2008 at the premises of a number of deter-
gent manufacturers, including Procter & Gamble 
and Unilever. In April 2009, further inspections 
were conducted at the premises of Unilever. Fol-
lowing these inspections, the Commission received 
leniency applications from Procter & Gamble and 
Unilever. 

Settlement discussions started in June 2010 after 
all the companies had indicated that they were pre-
pared to engage in such discussions. Subsequently, 
in January 2011, they all introduced formal settle-
ment submissions in which they clearly and un-
equivocally acknowledged their respective liability 
for the infringement. Subsequently, on 9 Febru-
ary 2011, the Commission adopted a Statement of 
Objections reflecting the parties’ submissions. All 
the parties confirmed that the content of the State-
ment of Objections reflected their submissions and 
they remained interested in the settlement proce-
dure. The Commission adopted the Decision on 
13 April 2011. This decision has not been appealed 
and has therefore become final.

The cartel
The infringing behaviour aimed to stabilise market 
positions and coordinate prices and was therefore 
found to have the object of restricting competition. 

The infringement was connected to the imple-
mentation of an environmental initiative targeting 

(3) OJ C 298, 8.12.2006, p. 17. 
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dosage and weight reduction of HDD low suds 
powder and corresponding packaging material (the 
“AISE initiative”). Although this initiative neither 
foresaw nor necessitated price discussions, the in-
dustry agreements and discussions on the occa-
sion of the initiative led to anticompetitive conduct 
among Henkel, Procter & Gamble and Unilever.

Henkel, Procter & Gamble and Unilever sought to 
achieve market stabilisation by ensuring that none 
of them would use the environmental initiative to 
gain competitive advantage over the others, and 
that market positions would remain at the same 
level as prior to actions taken within the environ-
mental initiative (in particular the compaction of 
products).

As regards prices, Henkel, Procter & Gamble and 
Unilever engaged in the following anticompetitive 
practices:

· First, they agreed on indirect price increases. 
In practice, the parties agreed to keep the price 
unchanged during the implementation of the 
different phases of the environmental initiative. 
In particular, the parties agreed not to decrease 
prices when products were "compacted" (when 
the weight of the products was reduced), when 
the product quantity was downsized (when the 
product volume was reduced) or on some occa-
sions when they collectively reduced the number 
of scoops (wash loads) per package. 

· Second, they agreed to restrict their promotional 
activity, which is also considered as a form of 
price collusion. In particular, the parties agreed 
to exclude specific types of promotions while 
different phases of the environmental initiative 
were implemented. 

· Third, the parties agreed on a direct price in-
crease towards the end of 2004, which was tar-
geted at specific markets, to be implemented in 
the order of market leadership; i.e. the market 
leader would implement first and the others 
would follow. 

· In addition, the parties exchanged sensitive 
information on prices and trading conditions, 
thereby facilitating the various forms of price 
collusion.

Fines
In setting the fines in this case, the Commission 
applied the 2006 Guidelines on Fines. (4) It also ap-
plied the provisions of the 2006 Leniency Notice (5) 
and the Settlement Notice (6).

The basic amounts of the fine for each party result 
from the addition of a variable amount and an ad-
ditional amount. The variable amount results from 
a percentage of up to 30% of the value of the un-
dertaking’s relevant sales, depending on the degree 
of gravity of the infringement and multiplied by the 
number of years of the undertaking’s participation 
in the infringement. The additional amount is cal-
culated as a percentage between 15% and 25% of 
the value of the undertaking’s relevant sales, irre-
spective of duration.

In this case the variable amount of the fine was set 
at 16% of the value of the undertakings’ relevant 
sales. The relevant value of sales is the undertak-
ing’s retail sales of HDD low suds powder gener-
ated in the eight Member States covered by the 
infringement: Belgium, France, Germany, Greece, 
Italy, Portugal, Spain and The Netherlands. This 
amount was multiplied by the number of years of 
the duration of the infringement. The percentage 
to be applied for the purposes of calculating the 
additional amount was also set at 16%.

No aggravating or mitigating circumstances were 
found applicable in this case. A specific increase of 
the basic amount of the fines was applied for one of 
the undertakings, based on the size of the under-
taking concerned. The 10% turnover limit provided 
in Article 23(2) of Regulation (EC) No 1/2003 was 
not reached in this case.

Application of the Leniency Notice and 
the Settlement Notice
The 2002 Leniency Notice was applied in this case. 
Henkel was granted full immunity from fines, 
Procter & Gamble was granted a reduction of 50% 
and Unilever was granted a reduction of 25%. 

According to Point 32 of the Settlement Notice, 
the amount of the fine to be imposed on Procter & 
Gamble and Unilever was further reduced by 10%. 
The reduction of the fine granted to them for set-
tlement was added to their leniency reward.

(4) OJ C 210, 1.9.2006, p. 2.
(5) OJ C 298, 8.12.2006, p. 17. 
(6) OJ C 167, 2.7.2008, p. 1.


