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1. The 2004 Commission Decision12

The case concerns a cartel which operated in the 
1990s between the main European producers (and 
initially US producers) of  choline chloride, also 
known as vitamin B4, a feed additive used in the 
animal feed industry. The European members of  
the cartel agreed between themselves on prices and 
price increases, both in general, for particular nation-
al markets and for individual customers. They also 
allo cated individual customers and market shares 
between themselves and agreed to control distribu-
tors and converters of  the product, to avoid outside 
competition. The Commission started an investi-
gation after receiving a leniency application. In its 
Decision of  9 December 2004 (3), the Commission 
considered the cartel a very serious infringement of  
Article 81 of  the Treaty and imposed fines worth 
€ 66.34 million on the European members of  the 
cartel, Akzo Nobel, BASF and UCB. The US pro-
ducers participating in the cartel were not fined as 
they had stopped participating in the cartel more 
than five years before the Commission’s investiga-
tion began.

Akzo Nobel had been fined € 20.99 million. The 
level of  the fine for Akzo Nobel in the Decision 
was set to take account of  the economic strength 
of  the whole undertaking, rather than just of  the 
four subsidiaries that were directly involved in the 
cartel (one of  them through legal succession). In its 
consideration of  liability for the infringement (4), the 
Commission noted that the subject of  Community 
and EEA competition rules is ‘the undertaking’, a 
concept that is not identical to the notion of  cor-
porate legal person in national commercial or tax 
law. The Commission considered that the ‘undertak-
ing’ that committed the infringement was therefore 
not necessarily the same as the precise legal entities 
within a group of  companies whose representatives 
actually took part in the cartel meetings. Existing 
case law described ‘undertakings’ as ‘economic units 
which consist of  a unitary organisation of  personal, 
tan gible and intangible elements which pursues a 

1( ) In Case C-97/08 Akzo Nobel NV and Others v Commission.
2( ) The content of this article does not necessarily reflect the 

official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely 
with the authors

3( ) Commission Decision of 9 December 2004, Case 
COMP/37.533 — Choline chloride.

4( ) See recitals 167 to 176 of the Decision.

specific economic aim on a long-term basis and can 
contribute to the commission of  an infringement 
…’ (5).

In the Statement of  Objections the Commission 
had found that Akzo Nobel NV, the ultimate parent 
company of  the Akzo Nobel group, owned directly 
or indirectly 100 % of  the shares in the four subsi-
diaries in question. In the view of  the Commission, 
this created a rebuttable presumption that Akzo No-
bel NV exercised decisive influence over the com-
mercial policy of  those subsidiaries and that Akzo 
Nobel NV could therefore be held liable for the 
infringement. In its reply to the Statement of  Ob-
jections, Akzo Nobel tried to rebut this presump-
tion. In the Decision, the Commission considered 
that Akzo Nobel had not succeeded in rebutting the 
presumption. On the contrary, the available evidence 
indicated that the four legal entities concerned did 
form a single economic unit with Akzo Nobel NV 
and that the latter was responsible for the operation 
of  the undertaking at the time of  the infringement. 
Firstly, the only ownership link between the sub-
sidiaries in question, which together operated Akzo 
Nobel’s choline chloride business in Europe, was the 
fact that they were all directly or indirectly owned 
by Akzo Nobel NV. Secondly, as ultimate parent 
company, Akzo Nobel functioned as the ‘corporate 
centre’ of  the group, coordinating ‘the main activi-
ties with regard to the general strategy of  the group, 
finances, legal affairs and human resources’. Thirdly, 
the lack of  commercial autonomy of  the operating 
companies or business units within the Akzo  Nobel 
group was, in the view of  the Commission, also 
clear from the ‘Authority Schedules’ that governed 
decision-making powers within the Akzo Nobel 
group (6). 

The consequence of  the liability of  Akzo Nobel 
NV for the fine was that, in order to ensure suf-
ficient deterrence of  the fine, the Commission took 
account of  the worldwide turnover of  the Akzo 
Nobel group and multiplied the starting amount of  

5( ) See for instance Case T-11/89 Shell International Chemical 
Company v Commission [1992] ECR II-757, at paragraph 311.

6( ) For reasons of confidentiality, the details thereof could 
not be indicated in the published Decision.
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the fine for Akzo Nobel by a factor of  1.5 (7). Also, 
the large size of  this turnover meant that the fine 
did not exceed the legal maximum of  10 % of   total 
turnover of  the undertaking in the business year 
preceding the Decision (8). 

2. The judgment of  
the Court of First Instance

In its appeal to the Court of  First Instance, Akzo 
Nobel NV argued that it had in fact succeeded in 
rebutting the presumption of  liability created by its 
100 % shareholdings in the four subsidiaries. Ac-
cording to Akzo Nobel NV, the decisive influence 
which a parent company must exercise in order to 
be considered liable for the activities of  its subsid-
iary must relate to the subsidiary’s ‘commercial pol-
icy in the strict sense’ (9). Akzo Nobel NV observed 
that within the Akzo Nobel group decisions on pri-
cing, price increases and distribution are in principle 
taken either within each subsidiary or at the level 
of  the business sub-unit or unit responsible for the 
relevant product. Akzo Nobel NV itself  only dealt 
with major strategic decisions which, according to 
Akzo Nobel NV, did not fall within the concept of  
‘commercial policy’.

In its judgment of  12 December 2007 in Case 
T-112/05 Akzo Nobel NV and Others v Commission, 
the Court, like the Commission, started its reason-

7( ) See point (1) A of the Guidelines on the method of setting 
fines imposed pursuant to Article 15(2) of Regulation No 17 
and Article 65(5) of the ECSC Treaty (the 1998 Guidelines 
on Fines, OJ C 9, 14.1.1998, applicable at the time): ‘It will 
also be necessary to take account of the effective economic 
capacity of offenders to cause significant economic damage 
to other operators — in particular consumers — and to set 
the fine at a level which ensures that it has a sufficiently de-
terrent effect.’ Currently applicable is point 30 of the 2006 
Guidelines on the method of setting fines imposed pur-
suant to Article 23(a) of Regulation No 1/2003 (the 2006 
Guidelines on Fines, OJ C 21, 1.9.2006): ‘The Commission 
will pay particular attention to the need to ensure that fines 
have a sufficiently deterrent effect; to that end, it may in-
crease the fine to be imposed on undertakings which have 
a particularly large turnover beyond the sales of goods or 
services to which the infringement relates.’

8( ) See Article 15(2) of Regulation No 17, OJ 13, 21.2.1962. See 
also point (5)(a) of the 1998 Guidelines on Fines: ‘It goes 
without saying that the final amount calculated according 
to this method (basic amount increased or reduced on a 
percentage basis) may not in any case exceed 10 % of the 
worldwide turnover of the undertakings, as laid down by 
Article 15(2) of Regulation No 17’. Currently applicable are 
Article 23(2) of Regulation No 1/2003 (OJ L 1, 4.1.2003): 
‘For each undertaking and association of undertakings par-
ticipating in the infringement, the fine shall not exceed 10 
% of its total turnover in the preceding business year’, and 
points 32 and 33 of the 2006 Guidelines on Fines.

9( ) For Akzo Nobel’s arguments, see paragraphs 33 to 46 of 
the judgment. For the concept of commercial policy, Akzo 
Nobel referred, inter alia, to Case T-354/94 Stora v Commis
sion [1998] ECR II-2111, paragraph 80.  

ing from the concept of  ‘undertaking’ in Article 81 
of  the Treaty. The Court held that it is sufficient 
for the Commission to show 100 % ownership to 
create a legal presumption that the parent company 
exercises decisive influence over the subsidiary and 
that they therefore constitute a single undertaking. 
The Commission does not have to adduce any other 
circumstances than the 100 % shareholding to cre-
ate the presumption, which it is then for the other 
side to rebut. Secondly, the Court rejected the appli-
cant’s argument that in order to rebut the presump-
tion of  liability, it would be sufficient to show that 
a subsidiary or business (sub-)unit is autonomous 
with respect to pricing and distribution, i.e. with re-
spect to commercial policy in a narrow sense. On 
the contrary, the Court considered that it was for 
the parent company to put before the Court ‘any 
evidence relating to the economic and legal organ-
isational links between its subsidiary and itself  which 
in its view are apt to demonstrate that they do not 
constitute a single economic entity’ (10). The Court 
then made a detailed analysis of, in particular, the 
Authority Schedules of  the Akzo Nobel group and 
concluded that the management of  Akzo Nobel NV 
‘play a significant role in several aspects of  the strat-
egy of  the subsidiaries in question and reserve the 
power of  final decision with respect to a range of  
matters that define their course of  conduct on the 
market’ (11). As a result, the applicants had not suc-
ceeded in refuting the presumption that Akzo Nobel 
NV exercised decisive influence over its subsid iaries’ 
policies. Akzo Nobel NV therefore constituted, to-
gether with those subsidiaries, an undertaking for 
the purposes of  Article 81.

3. The judgment of  
the European Court of Justice

In its appeal from the judgment of  the Court of  
First Instance (CFI) to the European Court of  Jus-
tice, Akzo Nobel NV put forward two arguments: 
firstly, the CFI had been wrong to consider that a 
100 % shareholding was sufficient to create a pre-
sumption of  liability for the parent company. Akzo 
Nobel NV quoted the CFI’s Bolloré judgment of  
April 2007 as stating that a 100 % shareholding ‘is 
not in itself  sufficient’ (12). Secondly, the CFI had 
defined the concept of  commercial policy of  the 
subsidiary too broadly. Autonomy was only required 
with respect to commercial conduct on the market.

The European Court of  Justice issued its judgment 
in Case C-97/08 Akzo Nobel NV and Others v Com
mission on 10 September 2009. With respect to the 

10( ) See paragraph 65 of the judgment.
11( ) See paragraph 82 of the judgment.
12( ) See Joined Cases T-109/02 etc. Bolloré and Others v Commis

sion, judgment of 26 April 2007, paragraph 132.
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first argument, the Court, like the Court of  First 
Instance and the Commission before it, started its 
reasoning from the fact that Community competi-
tion law refers to the activities of  undertakings, 
 understood as economic units, even if  in law such 
an economic unit may consist of  several legal per-
sons. According to the Court, ‘[w]hen such an eco-
nomic entity infringes the competition rules, it falls, 
according to the principle of  personal responsibility, 
to that entity to answer for that infringement’ (13). 
Fines necessarily have to be imposed on legal en-
tities. But ‘the fact that a parent company and its 
subsidiary constitute a single undertaking within the 
meaning of  Article 81 EC enables the Commission 
to address a decision imposing fines to the parent 
company, without having to establish the personal 
involvement of  the latter in the infringement’ (14). 
Then, in answer to Akzo Nobel’s first argument, the 
Court stated: ‘… it is sufficient for the Commission 
to prove that the subsidiary is wholly owned by the 
parent company in order to presume that the parent 
exercises a decisive influence over the commercial 
policy of  the subsidiary’ (15). Although previous case 
law had sometimes mentioned other circumstances 
indicating the exercise of  influence by the parent 
company over the subsidiary, this had, in the view 
of  the Court, not been done to make the applica-
tion of  the presumption subject to the production 
of  additional evidence relating to the actual exercise 
of  influence by the parent company.

With respect to the second argument of  Akzo 
 Nobel NV, regarding the definition of  the concept 
of  commercial policy, the Court, endorsing the 

13( ) See paragraph 56 of the judgment.
14( ) See paragraph 59 of the judgment.
15( ) See paragraph 61 of the judgment.

Opinion of  Advocate General Kokott (16) and again 
drawing from the notion of  undertaking, remarked 
that ‘the conduct of  the subsidiary on the market 
cannot be the only factor which enables the liability 
of  the parent company to be established, but is only 
one of  the signs of  the existence of  an economic 
unit’ (17). In order to ascertain whether a subsidiary 
determines its conduct on the market independently, 
account must be taken ‘of  all the relevant factors 
relating to economic, organisational and legal links 
which tie the subsidiary to the parent company’ (18).

Against this approach, Akzo Nobel NV had argued 
that it would lead to a regime of  strict liability of  
the parent company of  a group for the cartel of-
fences of  its subsidiaries. Such a regime of  strict li-
ability would conflict with the principle of  personal 
responsibility. The Court clarified in this respect 
that ‘Community competition law is based on the 
principle of  the personal responsibility of  the eco-
nomic entity which has committed the infringement 
[i.e. the undertaking]. If  the parent company is part 
of  that economic unit …, the parent company is 
regarded as jointly and severally liable with the other 

16( ) The Advocate General had given as her opinion that ‘In 
quite general terms, attribution of conduct as between par-
ent and subsidiary is always possible where both form one 
economic entity, that is, where they are to be regarded as 
a single undertaking; in other words, responsibility under 
antitrust law is attributed to the parent company “in view 
of the unity of the group thus formed”. …   
A parent company may exercise decisive influence over its 
subsidiaries even when it does not make use of any actual 
rights of co-determination and refrains from giving any 
specific instructions or guidelines on individual elements 
of commercial policy. Thus, a single commercial policy 
within a group may also be inferred indirectly from the to-
tality of the economic and legal links between the parent 
company and its subsidiaries. Conversely, the absence of 
such a single commercial policy as between a parent com-
pany and its subsidiary can be established only on the  basis 
of an assessment of the totality of all the economic and 
legal links existing between them.    
For example, the parent company’s influence over its sub-
sidiaries as regards corporate strategy, operational policy, 
business plans, investment, capacity, provision of finance, 
human resources and legal matters may have indirect ef-
fects on the market conduct of the subsidiaries and of 
the whole group. Moreover, as the Commission correctly 
points out, even a company’s mere membership of a group 
may influence its market conduct, in relation, for example, 
to the question of with whom that company should ac-
tively compete.      
In the end, the decisive factor is whether the parent com-
pany, by reason of the intensity of its influence, can direct 
the conduct of its subsidiary to such an extent that the 
two must be regarded as one economic unit.’ Opinion of 
Advocate General Kokott in Case C-97/08 Akzo Nobel 
NV and Others v Commission, delivered on 23 April 2009, 
paragraphs 88 to 93.

17( ) See paragraph 73 of the judgment.
18( ) See paragraph 74 of the judgment.
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legal persons making up that unit for infringements 
of  competition law’ (19).

The appeal was dismissed in its entirety as unfounded.

4. Conclusion

Through this judgment, the European Court of  
 Justice has provided considerable clarity in the de-
bate on parental liability that has been going on for 
many years between parent companies that have 
been addressees of  Commission Decisions imposing 
fines, especially in cartel cases, and the Commission. 

The first issue on which clarity has been provided 
concerns the question of  the elements the Commis-
sion must show to create a rebuttable presumption 
of  liability of  the parent company. In the Statement 
of  Objections the Commission had only indicated 
that Akzo Nobel NV directly or indirectly control-
led the entire capital of  the subsidiaries in question. 
Against the background of  earlier case law, which 
had sometimes mentioned other elements of  influ-
ence by the parent company as well (20), the Court 
has now clarified that it suffices for the Commission 
to demonstrate 100 % ownership to create the re-
buttable presumption that the parent company exer-
cised decisive influence over the commercial policy 
of  the subsidiary and that the parent company can 
therefore be held jointly and severally liable together 
with the subsidiary that was directly involved in the 
anticompetitive behaviour. Nothing more than the 
100 % shareholding needs to be shown.

A second and perhaps even more important issue 
on which the Court has thrown light is the ques-
tion what the parent company or the subsidiary 
must show to rebut the presumption of  liability of  
the parent company or alternatively, in cases where 
there is no such presumption because the parent 
company’s shareholding in the subsidiary is too low, 
what the Commission has to show to hold the par-
ent company liable. It is in particular on this ques-
tion that conflicting approaches have been advo-
cated in the past, based on a long history of  case 
law that has not always been clear and consistent. 
To simplify the debate, parent companies often saw 
the relevant question as being under what circum-

19( ) See paragraph 77 of the judgment. On this issue, the Ad-
vocate General had said: ‘This form of parent-company 
responsibility under antitrust law also has nothing to [do] 
with strict liability. On the contrary, as mentioned, the par-
ent company is one of the principals of the undertaking 
which negligently or intentionally committed the competi-
tion offence. … As the parent company exercising decisive 
influence over its subsidiaries, it pulls the strings within the 
group of companies. It cannot simply shift responsibility for 
cartel offences committed within that group just to individ-
ual subsidiaries.’ See paragraphs 98 and 99 of the Opinion.

20( ) See in particular Case 286/98 Stora Kopparbergs Bergslags v 
Commission [2000] ECR I-9925.

stances they could be held liable for the illegal ac-
tions of  their subsidiaries. The Commission, on the 
other hand, has, especially in the decisions it has 
adopted in recent years, taken the view, based on the 
clear wording of  Article 81 of  the Treaty, that the 
infringement is committed by the undertaking, not 
just by the subsidiary which directly participated in 
the offensive behaviour. It is, therefore, in the view 
of  the Commission, not a question of  one legal per-
son being responsible for the behaviour of  another 
legal person, but of  an economic unit being respon-
sible for its own behaviour.

This difference in the starting point of  the legal rea-
soning has important consequences for the question 
what exactly must be shown to hold parent com-
panies (not) liable. Traditionally, parent companies, 
usually citing older case law, would argue that the 
parent company is only liable for the illegal actions 
of  its subsidiary when the subsidiary does not decide 
independently upon its own conduct on the market 
but carries out, in all material respects, the instruc-
tions given to it by the parent company (21). Parent 
companies would only be liable when they had the 
power to direct the conduct of  the subsidiary to the 
point of  depriving it of  any real independence in 
determining its own course of  action on the market 
or, as sometimes said, its own commercial policy. 
This is, for instance, why Akzo Nobel NV argued 
in this case that its subsidiaries were free to deter-
mine their own prices and distribution policy in the 
market, which for Akzo Nobel meant that they were 
autonomous in their commercial policy.  

The Commission’s starting point that it is the ‘under-
taking’ that commits the infringement leads to a dif-
ferent kind of  assessment. From this perspective, it 
is necessary first to determine what the undertaking 
consists of, i.e. to identify whether the subsidiary that 
is involved in anticompetitive behaviour is an autono-
mous economic actor or whether it is part of  a larger 
economic actor. Then, in a second step, those legal 
persons should be identified within the undertakings 
that are to be held responsible for the infringement 
and should be the addressees of  a Decision. These 
are normally at least the subsidiaries that were them-
selves directly involved in the anticompetitive behav-
iour and the legal entity that was directing the under-
taking as a whole at the time of  the infringement. In 
identifying the undertaking, it is obvious that atten-
tion must be paid to all legal, economic and organ-
isational aspects of  relations between the subsidiary 
and the parent company and not just to the much 
narrower question of  whether the subsidiary received 
particular instructions from the parent company as to 
its behaviour on the market. 

21( ) It is generally accepted that these instructions of the parent 
company do not have to concern the illegal behaviour, but 
rather the commercial policy of the subsidiary in general.
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It now appears that the Court, as proposed by its 
Advocate General, has taken a stand in this debate 
and has accepted the logic followed by the Commis-
sion that any reasoning must necessarily start from 
the wording of  Article 81 of  the Treaty and there-
fore from the fact that infringements are committed 
by ‘undertakings’, in the sense of  single economic 
units, not just by subsidiaries that are only constitu-
ent elements of  the undertaking. 

As a consequence, a parent company and its wholly 
owned subsidiaries, even if  they have distinct legal 
personalities, are a priori considered to form a sin-
gle economic entity. It is, after all, only normal that 
large undertakings operate in the market through 
legal subsidiaries, business units or branches and 
the mere fact that subsidiaries have legal personality, 
whereas business units and branches do not, in no 
way changes the economic reality. Nor is the mere 
fact that subsidiaries may have the power to take 
day-to-day pricing, production or distribution deci-
sions sufficient to class those subsidiaries as autono-
mous economic actors. What matters is the overall 
distribution of  responsibilities within the group and 
in particular the structure of  economic, legal and 
organisational links between the subsidiary and the 

(ultimate) parent company. In the words of  Advo-
cate General Kokott: ‘In the end, the decisive fac-
tor is whether the parent company, by reason of  the 
intensity of  its influence, can direct the conduct of  
its subsidiary to such an extent that the two must be 
regarded as one economic unit’.

In view of  the Court’s ruling, parent companies 
should now systematically expect to be held jointly 
and severally liable for the anticompetitive infringe-
ments committed by their wholly owned subsid-
iaries. It is then up to them to provide sufficient 
evidence of  the subsidiary’s autonomy, taking into 
account the entire structure of  legal, economic and 
organisational links between the parent company 
and the subsidiary.

This judgment of  the European Court of  Justice 
takes account of  economic reality and sends a strong 
signal to the business community that parent com-
panies should not seek to escape liability for com-
petition law infringements of  the undertaking they 
lead. It thus becomes all the more important that 
undertakings not only adopt good corporate govern-
ance principles but also ensure that they are effec-
tively implemented throughout the undertaking. 




