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On 28 September 2009 the Commission adopted 
Regulation (EC) No 906/2009 on the application 
of  Article 81(3) of  the Treaty to certain categories 
of  agreements, decisions and concerted practices 
between liner shipping companies (consortia) (the 
‘Consortia Regulation’) (2), which will enter into 
force on 26 April 2010 and will apply until 25 April 
2015. The Consortia Regulation extends, subject 
to a number of  amendments, the block exemption 
granted to liner shipping consortia currently pro-
vided by Regulation No 823/2000 (3) for another 
five years. 

1. General remarks

1.1. Introduction
Consortia are forms of  operational cooperation 
between liner shipping companies with a view to 
providing a joint maritime cargo transport service. 
Liner shipping carriers transport cargo, in practice 
mostly by container, on a regular basis and on the 
basis of  advertised timetables to ports on a particu-
lar geographic route. The cooperation within a liner 
shipping consortium must be limited to operational 
cooperation (notably sharing space on their respect-
ive vessels). The consortium members therefore 
market and price their services individually. 

Council Regulation (EC) No 246/2009 (the ‘Coun-
cil Enabling Regulation’) empowers the Commission 
to adopt a block exemption regulation for such co-
operation within a liner shipping consortium (4). Car-
riers in a consortium cooperate on various competi-
tion parameters, notably on the capacity offered on 

1( ) The content of this article does not necessarily reflect the 
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely 
with the author.

2( ) OJ L 256, 29.9.2009, p. 31.
3( ) Regulation (EC) No 823/2000 on the application of Art-

icle 81(3) of the Treaty to certain categories of agreements, 
decisions and concerted practices between liner shipping 
companies (consortia), OJ L 100, 20.4.2000, p. 24, as last 
amended by Commission Regulation (EC) No 611/2005, 
OJ L 101, 21.4.2005, p. 10.

4( ) Council Regulation (EC) No 246/2009 on the applica-
tion of Article 81(3) of the Treaty to certain categories 
of agreements, decisions and concerted practices between 
liner shipping companies (consortia), OJ L 79, 25.3.2009, 
p. 1. This Regulation is the codified version of former 
Council Regulation (EEC) 479/92 of 25 February 1992, 
OJ L 55, 29.2.1992, p. 3.

a given market. As capacity is the key competition 
parameter which drives prices on the market, such 
consortia are generally found to restrict competition. 
However, it is generally acknowledged that such  liner 
shipping consortia, which have been covered by a 
specific Commission block exemption regulation 
since 1995, may help to improve the productivity 
and quality of  available liner shipping services. Due 
to the high number of  vessels required to operate a 
regular liner shipping service on a route, consortia 
allow the rationalisation of  their members’ activi-
ties, economies of  scale, and more efficient use of  
vessel capacity. Consortia thus help to improve the 
service that would be offered individually by each of  
the members. Customers receive a benefit from such 
cooperation, in terms of  services provided (higher, 
more regular, frequencies, wider coverage of  ports), 
as long as the consortium is subject to effective com-
petition. The Consortia Regulation sets out the con-
ditions — in particular a market share threshold — 
that liner shipping companies organised in consortia 
need to fulfil in order to benefit from an exemption 
from the prohibition enshrined in Article 101(1) 
of  the Treaty on the Functioning of  the European 
 Union (TFEU) (5). The current block exemption reg-
ulation — Regulation No 823/2000 — expires on 
25 April 2010. The Commission considers that the 
justification for a block exemption for liner shipping 
consortia is still valid and thus renews the exemption 
for five more years until 25 April 2015.

The general objective of  a block exemption regula-
tion is to provide legal certainty: there is a presump-
tion that consortium agreements that comply with 
the conditions of  the Consortia Regulation — in 
particular remain below the market share thresh-
old — fulfil the four conditions laid down in Article 
101(3) TFEU. As clarified in recital 4 of  the Consor-
tia Regulation, this does not mean that agreements 
that fall outside the scope of  the block exemption 
regulation are by nature prohibited. It simply means 
that they do not benefit from the safe harbour pro-
vided by the block exemption regulation but an 

5( ) With effect from 1 December 2009, Articles 81 and 82 
of the EC Treaty have become Articles 101 and 102, re-
spectively, of the Treaty on the Functioning of the Euro-
pean Union (TFEU). The two sets of provisions are, in 
substance, identical. For the purposes of this Decision, 
references to Articles 101 and 102 of the TFEU should be 
understood as references to Articles 81 and 82, respect-
ively, of the EC Treaty where appropriate.
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individual assessment needs to be made as to their 
compatibility with Article 101 TFEU. An agreement 
not covered by the Regulation might well not even 
infringe Article 101(1) TFEU or, if  it does infringe 
Article 101(1) TFEU, there is no presumption that 
such an agreement would not fulfil the cumulative 
conditions of  Article 101(3) TFEU. In this respect 
the Consortia Regulation also clarifies that when 
conducting a self-assessment specific features may 
be taken into account, such as markets with small 
volumes carried or situations where the market 
share is only exceeded as a result of  the presence of  
a small carrier without important resources in the 
consortium and whose increment to the overall mar-
ket share of  the consortium is only insignificant.

1.2. The revision process
In summer 2007, the Directorate-General for Com-
petition started the process of  revising Regulation 
No 823/2000 by launching a comprehensive market 
investigation and sent questionnaires to all major 
shipping lines as well as to transport users (ship-
pers and freight forwarders). The market investi-
gation aimed to ascertain how the Regulation was 
being applied in practice and the extent to which 
transport users benefit from the cooperation be-
tween shipping lines in consortia. Information was 
received from a number of  the carriers operating in 
consortia to and from Europe, transport users and 
their respective representative organisations. The 
Regulation was revised based on the outcome of  
the market investigation and published for consul-
tation in October 2008. The Commission received 
19 submissions from carriers and transport users 
as well as from some Member States (6). The Com-
mission also consulted Member States twice in Ad-
visory Committee meetings on draft versions of  the 
Regulation. 

1.3. Objectives of the revision
The Consortia Regulation comprises significant 
changes compared to the Regulation currently in 
force. The revision was more comprehensive than 
it had been in 2005 and the Regulation was revised, 
simplified and shortened significantly. However, 
substantive changes remain limited. In short, the re-
view process pursued three main objectives:

1.3.1. Taking account of  
the current regulatory framework

The Consortia Regulation reflects the end of  the 
liner conference block exemption regulation, which 

6( ) The non-confidential versions of all submissions received 
during the public consultation are published on DG Com-
petition’s website (see: http://ec.europa.eu/competition/
consultations/2008_consortia/index.html).

was repealed by the Council in September 2006 (7). 
Therefore, any explicit or implicit reference to liner 
conferences and to the practices allowed under a 
price fixing conference system are deleted from the 
Consortia Regulation.

It was also necessary to take account of  Regulation 
No 1/2003 (8) and the fact that maritime transport 
is now entirely under the enforcement framework 
of  that Regulation. As a result, some provisions 
had become either inconsistent or redundant. This 
concerns in particular the obligation to demon-
strate compliance with the Regulation (Article 9(5) 
Regulation No 823/2000), the provision on profes-
sional secrecy (Article 11 Regulation No 823/2000) 
or the withdrawal provision (Article 12 Regulation 
No 823/2000). The latter two provisions are now 
covered by Regulation No 1/2003 and have been 
deleted as there is no longer any need to provide 
for parallel provisions in the Consortia Regulation 
itself.

1.3.2. Greater convergence between the 
Consortia Regulation and other horizontal 
block exemption regulations

The Consortia Regulation aims to achieve greater 
convergence with other block exemption regulations 
for horizontal cooperation such as the block exemp-
tion regulation on specialisation agreements, on re-
search and development agreements or on technol-
ogy transfer agreements (9). It is a legitimate aim of  
the Commission to have consistent rules in horizon-
tal as well as in sector-specific antitrust legislation 
such as the Consortia Regulation. It has therefore 
been part of  DG Competition’s general policy over 
the last few years to subject the transport sector to 
the same rules that apply to other sectors. For in-
stance, in line with the approach in other horizontal 
block exemption regulations, a new article on hard-

7( ) Council Regulation (EC) No 1419/2006 of 25 Septem-
ber 2006 repealing Regulation (EEC) No 4056/86 lay-
ing down detailed rules for the application of Articles 85 
and 86 of the Treaty to maritime transport, and amend-
ing Regulation (EC) No 1/2003 as regards the extension 
of its scope to include cabotage and international tramp 
services, OJ L 269, 28.9.2006, p. 1.

8( ) Council Regulation (EC) No 1/2003 of 16 December 
2002 on the implementation of the rules on competition 
laid down in Articles 81 and 82 of the Treaty, OJ L 1, 
4.1.2003, p. 1.

9( ) Commission Regulation (EC) No 2658/2000 of 29 Novem-
ber 2000 on the application of Article 81(3) of the Treaty to 
categories of specialisation agreements, OJ L 304, 5.12.2000, 
p. 3; Commission Regulation (EC) No 2659/2000 of 29 No-
vember 2000 on the application of Article 81(3) of the Trea-
ty to categories of research and development agreements, 
Official Journal L 304, 5.12.2000, p. 7; Commission Regula-
tion (EC) No 772/2004 of 27 April 2004 on the application 
of Article 81(3) of the Treaty to categories of technology 
transfer agreements, OJ L 123, 27.4.2004, p. 11.

http://ec.europa.eu/competition/consultations/2008_consortia/index.html
http://ec.europa.eu/competition/consultations/2008_consortia/index.html
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core restrictions (Article 4 Consortia Regulation) 
provides that the most severe antitrust infringe-
ments such as price or capacity fixing and customer 
or market allocation will take away the benefit of  
the block exemption. The aim to bring the market 
share threshold closer to the thresholds applied in 
other block exemption regulations for horizontal 
cooperation described in more detail below is also a 
step in this direction.

1.3.3. Amendments reflecting current  
market practices in liner shipping

Markets change and evolve constantly and block ex-
emption regulations therefore have to be reviewed 
periodically. The Commission has to ensure that the 
scope of  the block exemption regulation and the 
conditions under which undertakings may benefit 
from it still reflect the current market environment 
and practice. 

The list of  consortium activities exempted by the 
Regulation has been revised since the market inves-
tigation revealed that some of  these activities were 
simply not carried out by consortia in practice. Simi-
larly the Consortia Regulation no longer provides 
for an obligation on the consortium members to 
consult with transport users (Article 9 Regulation 
832/2000). This obligation was deleted in view of  
the fact that such joint consultation between the 
consortium members and their transport users was 
never implemented in practice and that individual 
contacts between a consortium member and its cus-
tomer are the adequate forum for discussions on the 
conditions and quality of  the liner service. 

2. The major substantive changes

2.1 Market share condition

The amendment most discussed during the public 
consultation was the revision of  the market share 
condition. The block exemption, as is commonly the 
case in block exemption regulations, only applies to 
consortia which do not exceed a given market share 
threshold in the relevant market where they operate. 
Regulation No 823/2000 sets a threshold of  30 % 
for consortia that operate within a liner conference 
and 35 % for all other ones. After the end of  the 
liner conference system to and from  Europe, the 
new uniform market share threshold of  the Consor-
tia Regulation is 30 % for all consortia and thus rep-
resents a reduction of  the upper limit. However, in 
practice this reduction will not affect the majority of  
existing consortia currently covered by Regulation 
No 823/2000, as most consortia have already been 
subject to the lower 30 % market share threshold 
in the past — since their members operated until 
recently within a conference. 

When assessing the market share condition, liner 
carriers must first define the relevant product and 
geographic market or markets where the consor-
tium operates. The Guidelines on the application of  
Article 81 of  the EC Treaty to maritime transport 
services (the ‘Maritime Guidelines’) (10) published 
in July 2008 provide carriers with more guidance in 
this respect.

Article 5(1) of  the Consortia Regulation clarifies 
that the market share of  a consortium is the sum 
of  the individual market shares of  the consortium 
members. In fact, this merely codifies the Commis-
sion’s reading of  Regulation No 823/2000. The in-
dividual market share of  a consortium member in-
cludes all volumes carried by that member, whether 
within the consortium in question or outside that 
consortium — be it on the member’s own vessels or 
on its behalf  on third party vessels on the basis of  
a slot charter agreement or any other cooperation 
agreement (Article 5(2) Consortia Regulation). The 
rationale behind this approach is that a consortium 
member cannot really be expected to compete with 
itself. The market power of  a consortium may well 
be underestimated if  one looks only at the volumes 
carried by the consortium members in the consor-
tium. Once the market share of  each of  the con-
sortium members has been calculated on that basis, 
they need to be added up to verify whether jointly 
they remain under the market share threshold of  
30 % for the application of  the Regulation.

The market investigation showed that links between 
consortia have become more and more common 
as carriers are often a party to several consortium 
agreements on the same relevant market. Such links 
between several consortia on the same relevant mar-
ket through common membership are relevant for 
the competitive assessment although they some-
times might arguably be rather indirect and remote 
through various contractual agreements. This situ-
ation may be captured in a block exemption regu-
lation in two ways: either upfront, by including in 
the market share of  a given consortium the market 
shares of  other consortia on the same relevant mar-
ket which are interlinked through common member-
ship (this would have the effect that fewer consortia 
could benefit from the safe harbour of  the block ex-
emption regulation); or by withdrawing the benefit 
of  the block exemption in an individual case where 
the existence of  interlinked consortia leads to anti-
competitive effects on a given market. As illustrated 
in recital 12, the Consortia Regulation follows the 
latter approach — in line with the approach taken in 
the horizontal block exemption regulations.

10( ) OJ C 245, 26.9.2008, p. 2. See also Commission Notice 
on the definition of relevant market for the purposes of 
Community competition law, OJ C 372, 9.12.1997, p. 5.
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2.2 Definition of a consortium

The Consortia Regulation clarifies the definition of  
a consortium in two ways. First, a consortium can 
consist of  either one agreement or ‘a set of  inter-
linked agreements’. This amendment better reflects 
market reality. Second, the definition of  a consor-
tium now extends to all international liner shipping 
services of  cargo, whether or not such services are 
provided ‘chiefly by container’. The Council En-
abling Regulation did not provide for a limitation 
on containerised cargo as previously laid down by 
Art icle 2 Regulation No 823/2000. However, in 
order to qualify as a consortium, the joint service 
must meet all the characteristics of  a liner shipping 
service as defined by Article 2(2) of  the Consortia 
Regulation. As in practice most liner shipping serv-
ices concern containerised cargo, the impact will be 
limited to some exceptional non-containerised serv-
ices which meet all these criteria.

To resolve some ambiguities which emerged dur-
ing the public consultation, recital 21 of  Regulation 
No 823/2000 on agreements between consortia or 
consortia members and a third party was deleted. 
An agreement between a consortium member and a 
third party can qualify as a consortium and benefit 
from the block exemption as long as all conditions 
of  the Regulation are fulfilled, notably the market 
share threshold. 

2.3 Exempted activities

The Consortia Regulation provides for a list of  ex-
empted activities which are generally considered 
indispensable for the provision of  a joint liner ship-
ping service, such as coordination and joint fixing 
of  timetables, determination of  the ports of  call, 
pooling of  vessels or exchange of  space.

The revised list of  exempted activities in Article 3 
of  the Consortia Regulation is simpler. The follow-
ing activities are removed from the current list: (i) 
activities that are not carried out in practice, in par-
ticular as the carriers market their service individu-
ally; (ii) activities related to price fixing conferences; 
and (iii) activities which are not indispensable for 
the provision of  a joint service. Such is the case of  
the use of  a joint documentation system, participa-
tion in cargo, revenue or net revenue pools, as well 
as joint marketing structures and the issuance of  a 
joint bill of  lading. As none of  the submissions dur-
ing the public consultation called for the addition 
of  any new type of  indispensable activities, no new 
activities were added to the list during the revision. 

Article 3 of  the Consortia Regulation clarifies also 
what types of  capacity reductions are exempted, a 
key issue in a consortium cooperation. The wording 
was changed from ‘temporary capacity adjustments’, 

which was considered not fully accurate, to ‘cap acity 
adjustments in response to fluctuations in supply 
and demand’. This article thus clarifies the reason 
for reducing capacity, i.e. a response to fluctuations 
in supply and demand, to limit such restriction to 
what is indispensible for the provision of  an im-
proved joint service. The creation of  a consortium 
as a vehicle to mainly jointly reduce capacity would 
arguably not be covered by the block exemption 
regulation.

As other block exemption regulations, the Consor-
tia Regulation does not apply where the consortium 
contains hardcore restrictions. Such hardcore restric-
tions include the restrictions usually found in block 
exemptions on horizontal cooperation: price fixing, 
capacity or sale limitations, or market or customer 
allocation. Article 4 of  the Consortia Regulation is 
rather a clarification than a substantively new pro-
vision in this respect, as these prohibitions already 
resulted, directly or indirectly, from Regulation No 
823/2000. 

2.4 Extension of lock-in clauses/ 
notice periods

Regulation No 823/2000 exempts consortium agree-
ments on condition that members can withdraw 
from the consortium. But due to consortium-spe-
cific investment decisions of  the members it accepts 
that such withdrawal may not take place before the 
expiry of  an initial period (the ‘lock-in period’) and 
that the withdrawal of  a member may be subject to 
a notice period. In order to safeguard a sufficient 
degree of  flexibility for a consortium member want-
ing to leave a consortium, the Regulation determines 
upper limits for these periods.

The Consortia Regulation simplifies the provision 
on exit clauses and lock-in periods. The public con-
sultation revealed that the current provision, which 
was revised inter alia in 2005, is sometimes difficult 
to apply in practice. The Consortium Regulation 
therefore now only provides for two sets of  dead-
lines. First, the right to withdraw from a consortium 
is subject to a maximum notice period of  6 months 
or, in the case of  highly integrated consortia, 12 
months. Second, this right may be granted only 
after a lock-in period of  a maximum duration of  
24 months or 36 months in the case of  highly inte-
grated consortia. The lock-in period starts running 
from the date of  entry into force of  the consor-
tium agreement or, if  it is later, the date of  com-
mencement of  the service. Longer notice and lock-
in  periods apply for highly integrated consortia due 
to the higher investments undertaken to set them 
up and the resulting more extensive reorganisation 
entailed in the event of  a member leaving.
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3. Conclusion
In recent years the Commission has significantly 
revised and modernised the framework of  the EU 
competition rules applicable to the maritime trans-
port sector. After the repeal of  the block exemp-
tion for liner shipping conferences (which allowed 
for price- and capacity-fixing arrangements), and the 
adoption of  the Maritime Guidelines providing the 
industry with guidance on the application of  Article 
101 TFEU in the maritime sector, the adoption of  
the Consortia Regulation was the last step in this 
review process.

The Consortia Regulation provides a safe harbour 
for the operation of  liner shipping consortia which 
fulfil all the conditions of  the block exemption 
 regulation, not least that they do not contain any 
hardcore restrictions and they meet the new reduced 
market share condition of  30 %. In accordance with 
Article 2 of  the Council Enabling Regulation, the 
Consortia Regulation will apply for five years as of  
25 April 2010. 




